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JUDGES  OF  THE  COURT  OF  APPEALS 


OF  THB 


STATE  OF  COLORADO. 


GEORGE  Q.  RICHMOND,!  Pbesidbnt  Judge. 
JULIUS  B.  BISSELL,         ^ 
GILBERT  B.  REED,  I  Judges. 

CHARLES  I.  THOMSON,  J 


EUGENE  ENGLEY,  Attobnby-Gbnebal. 
JAMES  PERCHARD,  Clerk. 
T.  M.  ROBINSON,  Rbpoktbb. 

^  Judge  Richmond's  term  of  office  having  expired,  Judge  Thomson 
succeeded  him  at  the  April  Term,  1893,  and  Judge  Bissell  became 
President  Judge. 
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RoGKWEUi^  Agent  etc.,  Plaintifp  in  Ebbob,  v.  Holgomb       |  4  va 

BT  Aii.,  Defendants  in  Ebbob.  a  ^  i| 

3       1 

1-  Amxnbments.  '      ^  ^ 

^^  3        1 

The  right  to  amend  a  complaint,  even  after  leave  is  granted,  is  limited  to  34,  141 

an  accurate  and  correct  expression  of  a  cause  of  action  which  there-  ~ 

tofore  had  been  inaccurately  or  insufficiently  expressed. 

2.  Practicis— Waivsb  of  Erbob. 

Taking  leave  to  amend  a  complaint  after  a  demurrer  thereto  has  been 
sustained,  is  a  waiver  of  the  right  to  assign  error  upon  the  order 
sustaining  the  demurrer. 

3.  Pabties. 

A  person  with  whom  or  in  whose  name  a  contract  has  been  made  for 
the  benefit  of  another  may  maintain  an  action  thereon  in  his  own 
name. 

Error  to  the  IHstriet  Court  of  Chaffee  Cov/nty. 

Mr.  J.  B  McCoy  and  Mr.  G.  K.  Habtenstein,  for  plain* 
tiff  in  error. 

Messrs.  Hagak  &  Champion  and  Mr.  C.  S.  Libbt,  fot 
defendants  in  error. 

Vol.  Ill— 1  (1) 


2  Rockwell,  etc.,  v.  Holcomb.       [Sept.  1., 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  right  to  amend  a  complaint,  even  after  leave  granted 
by  the  court,  is  limited  to  an  accurate  and  correct  expression 
in  legal  form  of  a  cause  of  action  which  has  theretofore  been 
inaccurately  or  insufficiently  expressed.  GHven%  v.  Wheeler^ 
6  Colo.  149. 

l^he  sole,  error  which  is  assigned  is  rested  on  the  order  of 
the  court  which  dismissed  an  amended  complaint  filed  in  this 
suit,  because  it  was  adjudged  to  violate  this  settled  rule.  In 
October,  1890,  William  Rockwell  brought  this  action  against 
Holcomb  and  Cole  for  what  he  alleged  to  be  due  Otis  White 
and  James  West  under  a  written  contract  set  out  in  his  com- 
plaint. To  avoid  an  undue  extension  of  this  opinion  the 
substance  of  the  two  complaints  will  be  stated.  This  will  be 
sufficient  to  make  the  opinion  intelligible,  and  enough  for  the 
purposes  of  a  precedent. 

In  the  original  pleading  Rockwell  averred  that  the  indebted- 
ness was  to  hiin  for  the  use  and  benefit  of  White  and  West, 
and  amounted  to  9fl,587.20.  The  contract  which  was  set  out 
ran  in  the  name  of  White  by  Rockwell,  his  agent,  of  the  one 
part,  and  Holcomb  and  Cole  of  the  other;  it  contained  sun- 
dry recitals  to  the  effect  that  Holcomb  and  Cole  had  leased 
of  White  a  brickyard  in  Salida,  and  ow6d  White  f  1,200, 
according  to  the  terms  of  the  lease ;  that  they  were  also  in- 
debted to  West  in  the  sum  of  1(830.  After  thus  admitting 
the  indebtedness,  the  contract  substantially  provided  that 
Rockwell,  as  the  agent  of  White  and  apparently  of  West, 
though  as  to  that  the  contract  was  silent,  should  have  the  right 
to  proceed  to  collect  any  moneys  due,  or  to  become  due, 
Holcomb  and  Cole  for  brick  which  they  might  manufacture 
and  sell.  Out  of  the  proceeds,  Rockwell  was  to  pay  the  ex- 
penses of  the  manufacture,  and  the  provisions  for  the  defend- 
ants and  their  employees,  and  retain  any  surplus  to  apply  on 
the  debt.  Rockwell  and  the  two  defendants  signed  the  con* 
tract.  After  stating  the  agreement,  the  complaint  alleged  the 
performance  by  Rockwell,  a  failure  to  perform  by  the  defend* 
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ants,  and  a  particular  dereliction  on  their  part  in  ^^  collecting 
or  attempting  to  collect ''  the  proceeds  of  sales  and  applying 
the  results  to  other  purposes  than  as  the  contract  specified. 

The  complaint  set  up  that  more  brick  had  been  sold  than 
would  be  necessary  to  pay  the  running  expenses,  and  averred 
that  there  would  have  been  enough  left  to  settle  the  debts  of 
White  and  West  but  for  this  diversion.  The  plaintiff  prayed 
judgment  for  the  total  amount  of  debt  due  both  White  and 
West.  This  was  the  only  relief  which  he  sought.  An  at- 
tachment was  issued  to  aid  in  the  collection  of  the  debt. 
There  was  a  ti-a verse  of  the  affidavit  in  attachment  and  a 
trial  thereon.  The  attachment  was  sustained.  The  defend- 
ants then  answered,  and  a{ter  trial  Rockwell  recovered  judg- 
ment for  some  91,100.  All  these  proceedings  were  had 
in  the  county  court.  After  judgment  an  appeal  was  taken 
to  the  district  court.  When  the  cause  reached  that  tribunal, 
in  some  inexplicable  way,  a  demuiTcr  seems  to  have  been  put 
in  to  this  complaint,  which  was  sustained.  It  is  impossible 
to  understand  how  the  defendants  acquired  the  right  to  at- 
tack the  complaint  in  this  fashion,  without  procuring  an 
order  permitting  them  to  withdraw  their  answer  and  put  in 
the  demurrer.  This  irregularity  however  is  of  no  avail  as  to 
Rockwell,  the  appellant,  since  after  the  demurrer  was  sus- 
tained he  took  leave  to  amend,  and  filed  another  complaint. 
ffurd  V.  Smith,  5  Colo.  288. 

In  his  amended  complaint  Rockwell  set  up  that  in  the 
spring  of  1890,  on  behalf  of  Otis  White,  he  made  an  agree- 
ment of  lease  with  the  defendants  whereby  he,  as  an  agent, 
but  in  his  own  name,  leased  to  them  a  certain  brickyaid  sit- 
oiate  near  the  town  of  Salida.  The  terms  need  not  be  stated 
further  than  to  say  that  Rockwell  agreed  to  advance  $300 
to  facilitate  and  promote  the  enterprise,  which  wais  to  be  re- 
paid by  the  defendants  out  of  the  first  two  kilns  of  brick 
burned ;  the  lessees  were  also  to  pay  a  dollar  a  thousand 
ior  all  brick  made  and  sold,  as  a  royalty  for  the  use  of  the 
yard  and  materials.  It  was  alleged  that  Rockwell  had  paid 
the  $300  and  that  the  defendants  owed  $900  royalty.    Thp 
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complaint  further  stated  that  subsequently  and  in  Septem<* 
ber,  after  the  failure  of  the  defendants  to  pay  according  to 
the  lease,  they  entered  into  the  agreement  which  was  set  up 
in  the  original  complaint,  which  authorized  Rockwell  to  col- 
lect from  Cole  and  Holcomb's  debtors  the  moneys  due  White 
under  this  lectse.  The  plaintiff  still  sought  to  collect  the 
sum  due  West,  but  instead  of  averring  an  indebtedness  to 
West,  as  was  done  in  the  original  complaint;  he  set  out  his 
ownership  of  the  debt  by  purchase  from  the  original  creditor. 
The  prayer  was  for  judgment  for  the  total  amount  of  the  in- 
debtedness, amounting  to  a  little  upwards  of  $1,500.  The 
defendants  moved  to  dismiss,  because  the  causes  of  action 
stated  in  the  two  complaints  were  totally  variant.  The 
court  so  adjudged  them,  and  the  plaintiff  appeals. 

Had  the  questions  raised  by  this  record  been  presented  in 
a  somewhat  different  shape,  it  might  have  been  necessary  to 
determine  just  what  relief,  if  any,  Rockwell  could  have  ob- 
tained under  his  original  complaint,  and  whether  he  occupied 
the  position  of  a  trustee  of  an  express  trust,  or  that  of  a  per- 
son with  whom  a  contract  was  made  in  the  name  of  another, 
whereby  he  stated  a  cause  of  action.  If  he  could  recover  at 
all,  he  certainly  could  not  have  recovered  the  amount  of  the 
original  indebtedness  from  these  defendants  to  White  and 
West.  That  he  could  not  have  recovered  the  indebtedness 
due  to  White  is  manifest,  since  the  contract,  which  was  the 
subject-matter  of  the  suit  as  it  then  stood,  shows  that  Rock- 
well was  not  the  trustee  of  an  express  trust,  and  it  did  not 
run  to  him  for  the  benefit  of  White.  It  is  possible,  although 
no  opinion  is  expressed  upon  that  proposition,  that  by  some 
amendment  which  the  facts  would  have  permitted  him  to 
make,  he  might  have  recovered  a  judgment  for  part  or  all  of 
the  sum  due  to  West,  and  possibly  some  damages  resulting 
fix»m  a  breach  of  the  agreement,  were  he  able  to  prove  any. 
Since  he  could  not  have  recovered  the  sum  for  which  he  sued, 
so  far  as  it  was  repmsented  by  White's  claim,  there  is  a 
manifest  variance  between  the  original  and  amended  com- 
plaint. 
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According  to  the  averments  of  the  amended  complaint, 
there  was  a  right  of  action  as  to  Whitens  interest  which 
might  have  been  maintained  in  Rockwell's  name,  since  the 
lease  out  of  which  the  cause  of  action  arose  was  made  in  his 
name,  although  for  the  benefit  of  another.  The  amended 
pleading  counted  on  that  right.  Pomeroy's  Remedies  &  Re- 
medial Rights,  sec.  176;  section  6,  Code  of  1887. 

It  is  likewise  true  that  Rockwell  had  a  right  to  recover 
the  sum  of  money  which  had  been  originally  alleged  to  be 
due  to  West,  since  he  had  become  the  owner  of  it  by  assign- 
ment and  transfer.  Rockwell's  right  to  maintain  this  suit 
for  the  breach  of  the  conditions  and  covenants  contained  in 
the  lease  on  behalf  of  his  principal,  and  the  right  to  maintain 
an  action  in  his  own  name  for  the  sum  which  had  become 
due  to  him  by  purchase  of  the  debt,  was  substantially  a  dif- 
ferent and  other  cause  of  action  than  the  one  which  he  at- 
tempted to  maintain  in  his  original  pleading  as  springing 
from  the  agreement  which  the  defendants  subsequently  made 
to  permit  him  to  collect  their  debts  to  satisfy  the  White  and 
West  obligations.  The  amended  complaint  sets  out  the 
subsequent  agreement  of  September  4th,  which  admits  the 
indebtedness  and  clothes  Rockwell  with  the  power  of  col- 
lection. It  is  followed  likewise  by  a  statement  that  the 
defendants  had  not  observed  the  agreements  of  Septem- 
ber 4th.  But  there  is  nothing  in  the  complaint  which  would 
justify  a  recovery  on  the  sti*ength  of  the  later  contract. 
Whatever  recoveiy  the  plaintiff  might  obtain  must  rest  on 
proof  of  the  execution  of  the  lease,  performance  of  its  con- 
ditions on  his  part,  a  breach  by  the  defendants  and  evidence 
as  to  the  damages  sustained.  It  was  thus  an  action  on  a 
contract  other  and  different  from  that  counted  on  in  the 
original  pleading,  and  as  to  part  of  it  must  manifestly  have 
been  had  upon  a  totally  different  basis,  since  in  the  original 
pleading  he  recovered  as  to  West's  intei^ests  by  virtue  of  a 
trust,  and  in  the  latter  by  virtue  of  an  individual  ownei'ship. 
It  is  unnecessary  to  determine  whether  these  causes  of  action 
could  have  been  properly  joined.     Whether,  if  the  original 
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eomplaint  had  contained  enough  to  allow  an  amendment 
which  would  have  accurately  counted  on  the  cause  of  action 
relied  on  in  the  present  amended  pleading,  and  it  had  been 
so  framed,  the  plaintiff  might  then  have  recovered  the  West 
debt  under  his  allegation  of  present  ownership,  is  not  open 
to  consideration.  He  was  not  entitled  to  continue  his  suit 
on  the  basis  of  his  amended  pleading. 

The  court  did  not  err  in  sustaining  the  motion  to  dismiss 
the  amended  complaint,  and  the  judgment  must  be  affirmed. 

Affirmed*  . 


Roberts,  Plaintiff  in  Error,  y.  Roberts,  Defendant 

IN  Error. 

1.  JuBisnionoir — CowsTBjronvK  Sbrvicb. 

A  decree  of  diyoroe  based  upon  conBtmctiye  seryice  is  void  unless  the 
record  shows  a  strict  compliance  with  all  the  statutory  require- 
ments. 

2.  Samb— Mailiko  Copt  of  Summoitb. 

The  record  must  show  a  compliance  with  the  statute  respecting  the 
mailing  of  a  copy  of  the  summons  to  the  defendant  to  Justify  the 
entry  of  a  judgment. 

3.  Samb — ^Pbacticb. 

Parol  proof  that  the  defendant  has  actual  knowledge  of  the  pendency 
of  the  action  will  not  be  considered  on  the  hearing  of  his  motion  to 
set  aside  the  judgment,  because  of  the  failure  to  mall  him  a  copy  of 
the  summons,  as  required  by  law. 

Mrror  to  the  County  Court  of  Arapahoe  Coufity* 

Mr.  Benjamin  Staunton,  for  plaintiff  in  error* 

No  appearance  for  defendant  in  error, 

BiBSELL,  J.,  delivered  the  opinion  of  the  court. 

The  county  court  from  which  this  case  comes  on  a  writ  of 
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error  was  without  jarisdiction  to  enter  any  jildgmdnt  in  tlie 
action. 

In  1890,  Mrs.  Roberts  brought  suit  in  Arapahoe  county  to 
obtain  a  divorce  from  her  husband.  According  to  the  record 
the  husband  lived  in  Kansas  City.  To  effect  the  service  of 
summons  Mrs.  Roberts  filed  her  affidavit  showing  the  non- 
residence,  and  thereon  procured  an  order  of  publication. 
The  summons  was  published  according  to  the  order.  When 
the  publication  was  completed  the  plaintiff  applied  for  a  de- 
fault for  want  of  an  answer  and  filed  proof  of  the  publication. 
This  was  furnished  by  an  affidavit  of  the  publisher  which 
showed  the  advertisement  of  the  attached  summons  for  the 
statutory  period.  It  did  not  state  that  a  copy  of  the  sum- 
mons was  deposited  in  the  post  office,  directed  to  the  defend- 
ant at  his  last  known  place  of  abode,  nor  was  this  pix)of 
supplied  by.  the  affidavit  of  any  other  person. 

The  judgment  rests  on  the  affidavit  made  by  the  publisher. 
Its  sufficiency  was  questioned  and  the  court  ought  not  to 
have  entered  judgment  on  that  evidence.  It  is  difficult  to 
apprehend  how  the  court  fell  into  the  error.  The  question 
was  disposed  of  in  the  case  of  G'ltear  v.  Lazarus,  8  Colo. 
608,  and  ever  since  that  time  it  has  been  the  law  in  Colorado 
that  the  proof  must  show  a  compliance  with  the  statute  re- 
specting the  mailing  of  a  copy  of  the  summons  to  the  de- 
fendant to  justify  the  entry  of  judgment.  No  good  purpose 
would  be  subserved  by  a  restatement  of  the  reasons  on  which 
the  rule  rests,  and  it  is  enough  to  state  in  conformity  with 
that  opinion  that  all  the  steps  which  the  statute  prescribes , 
must  not  only  be  followed,  but  proven,  to  confer  jurisdiction 
on  the  court  over  the  absent  defendant.  There  was  an  idle 
attempt  apparently  to  obviate  this  difficulty  by  the  introduc- 
tion of  parol  testimony  tending  to  show  that  the  defendant 
had  information  of  the  pendency  of  the  suit.  This  proof  was 
offered  on  the  hearing  of  a  motion  to  set  aside  the  judgment 
because  of  this  jurisdictional  defect.  In  what  way  it  was 
conceived  that  the  difficulty  could  be  cui'ed  by  that  sort  of 
proof  offered  at  that  time,  it  is  not  easy  to  determine.    It  is. 
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dertain  that  the  evidence  was  useless  for  the  purpose,  and 
could  not  render  valid  a  judgment  which  must  rest  upon 
proof  of  an  exact  and  strict  compliance  with  the  statute.  It 
is  very  evident  that  if  the  failure  to  take  one  step  could  be 
overcome  by  proof  of  knowledge  of  the  pendency  of  the  ac« 
tion  on  the  part  of  the  defendant,  any  other  requirement 
could  be  as  easily  and  well  satisfied  by  evidence  of  that 
knowledge. 

Since  the  court  was  without  jurisdiction,  according  to  the 
record,  to  enter  judgment  on  the  proof  before  it,  the  cause 
must  be  reversed  and  remanded. 

Sever$ed. 


*  •  ■»» 


Gboth  et  al.,  AppELiiAirrs,  v.  Stahl  bt  al.,  Appellees. 

1.  Liens. 

irhe  right  of  a  material  man  to  claim  and  hold  a  lien  must  be  main- 
tained by  proof  bringing  it  directly  within  the  statate. 

2.  Ldens  DBPBin>Eirr  upoir  Contbaot. 

The  right  of  a  material  man  to  maintain  a  lien  against  the  property  of 
another  depends  entirely  upon  a  contract,  express  or  implied,  with 
the  owner  of  the  realty,  or  an  agreement  between  the  owner  and  a 
contractor  under  whom  he  can  show  a  derivative  right. 

Appeal  from  the  District  Court  of  Arapahoe  Countjf, 

Mr.  F.  A.  Williams,  for  appellants* 

Mr.  L.  B.  France,  for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

•'  Wherever  lien  statutes  give  to  contractors  and  material 
men  the  right  to  subject  realty  to  their  claims,  the.  disputes 
betw^een  these  two  classes  give  rise  to  endless  litigation.  The 
appellimts,  Groth  &  Company,  were  material  men  and  sold 
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brick  to  one  A.  W.  Camp,  who  was  a  sabcon tractor  under 
Wheelon  and  Hall,  who  built  a  house  on  a  lot  standing  in  the 
name  of  the  appellee,  Frances  C.  Stahl.  Wheelon  and  Hall 
contracted  with  J.  S.  Stahl,  Frances'  husband,  to  do  the  work. 
The  agreement  ^  in  writing,  and  Mrs.  Stahl  was  not  a 
party  to  it^  nor  was  she  named  in  it.  The  record  presents  a 
good  many  other  facts  which  need  not  be  referred  to  since 
the  case  will  be  decided  upon  different  grounds  from  those 
mainly  discussed  in  the  briefs  of  counsel.  The  lien  act  of 
1883  was  amended  in  1889.  It  is  insisted  that  under  the 
latter  act  the  rights  of  the  lien  are  not  to  be  measured  by  the 
sum  due  at  the  time  of  the  filing  of  the  lien.  The  principal 
argument  is  addressed  to  this  matter  and  to  the  consideration 
of  the  effect  of  the  repeal  and  the  proper  interpretation  to  be 
put  upon  the  proviso  attached  to  the  repealing  section.  The 
solution  of  this  matter  is  unimportant  to  the  adjudication  of 
tile  controversy.  Whether  the  contract  proven  was  valiant 
from  the  one  laid  in  the  complaint  and  the  evidence  support- 
ing it  therefore  inadmissible,  can  be  left  out  of  the  discussion, 
since  the  rights  of  the  parties  ai-e  completely  settled  by  the 
contract  which  was  put  in  evidence. 

Wherever  material  men  assert  the  right  to  file  a  lien  against 
the  realt}'  of  another,  they  must  maintain  it  by  proof  bringing 
their  lien  directly  within  the  statute.  The  phraseology  of 
the  statutes  concerning  liens  is  widely  variant  in  the  differ- 
ent states.  In  some  it  is  entirely  dependent  upon  proof  of  a 
contract  express  or  implied,  between  the  owner  of  the  prop- 
erty and  the  contractor  who  does  the  work  and  furnishes  the 
materials,  or  between  the  owner  and  the  contractor  under 
whom  by  means  of  a  subcontract  the  material  man  may  claim. 
The  Colorado  statute  is  of  this  class.  No  material  man  can 
maintain  a  lien  against  the  property  of  another,  save  under  a 
contract  with  the  owner  of  the  realty  or  by  virtue  of  an  agree- 
ment between  the  owner  and  a  contractor  under  whom  he  can 
show  a  derivative  right.  In  the  present  case  no  such  con- 
tract is  shown.  The  contract  was  entered  into  between  J. 
S.  Stahl  and  Wheelon  and  Hall.     The  contract  neither  pur- 
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ported  to  be  executed  on  behalf  of  the  owner  of  the  land, 
Mrs.  Frances,  nor  whs  there  any  proof  which  tended  to  show 
that  J.  S.  was  Mrs.  Frances'  agent  for  the  purposes  of  mak- 
ing the  contract.  The  rule  concerning  implied  contracts 
need  not  be  considei'ed.  As  was  said  by  Judge  Philips  in  a 
well  considered  case  cited  below,  ^^  the  law  never  implies  a 
promise  where  there  is  an  express  promise."  Since  the  con- 
tract is  an  express  one,  entered  into  by  the  husband  in  his 
own  name  and  not  under  the  assumption  of  an  agency,  it 
leaves  but  a  single  question,  whether  there  is  any  evidence 
in  the  case  which  tends  to  show  that  what  Mr.  Stahl  did  he 
did  as  the  agent  of  his  wife,  under  an  authority  gmnted  by 
her  or  to  be  infeiTed  from  the  circumstances.  There  is  noth- 
ing in  the  record  to  sustain  any  such  contention.  The  hus- 
band never  assumed  to  act  as  the  agent  of  his  wife,  nor  0id 
she  ever  give  him  any  authority  to  make  a  contract  in  her 
name.  So  far  as  the  record  shows,  the  lot  was  bought  by  the 
husband  and  with  his  money,  and  the  title  put  by  him  in  his 
wife's  name  without  her  knowledge.  He  made  the  contract 
with  Wheelon  and  Hall  for  the  express  purpose  of  building 
a  home  for  his  family,  and  at  the  time  that  the  contract  was 
made  and  the  work  done  it  is  quite  improbable  that  Mrs. 
Stahl  knew  she  was  the  owner  of  the  lots.  Under  these  cir- 
cumstances no  agency  can  be  implied.  What  the  case  contains 
to  show  her  knowledge  that  her  husband  was  going  to  build, 
that  the  work  was  being  done,  and  that  she  took  a  lively, 
wifely  interest  in  the  progress  of  the  labor,  does  not  amount 
to  that  proof  of  agency  which  the  law  requires  when  the  ma- 
terial man  seeks  to  charge  it  with  a  lien  for  supplies  which 
were  furnished  under  a  contract  entered  into  with  one  who 
was  the  owner  of  the  property.  Planing  Mill  Co,  v.  Brufir 
dage^  25  Mo.  App.  R.  268 ;  Ziegler  v.  Q-alvin^  45  Hun,  44 ; 
Copeland  v.  Kehoe^  67  Ala.  594 ;  Janes  v.  Walker^  68  N.  Y. 
612 ;  Woodward  v.  McLaren^  100  Ind.  686 ;  Oillman  v.  Dis' 
brow^  45  Conn.  563  ;  Wendt  v,  Martin^  89  111.  139;  Lauer  v. 
Bandow,  48  Wis.  556  ;  Willard  v.  Magoon,  30  Mich.  278. 
The  failure  of  Groth  &  Company  to  prove  a  contract  be- 
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tween  Mrs.  Stabl  and  the  contractors  under  whom  they  claim; 
or  one  entered  into  on  her  behalf  by  her  duly  constituted 
agent,  leaves  them  without  any  right  to  recover.  Judgment 
having  been  entered  in  their  favor  for  a  portion  of  the  sum 
claimed,  the  case  must  be  reversed  and  remanded. 

JRwersed, 


<*•»» 


Cablilb,  Plaintiff  in  Ebbob,  v.  Hubd,  Defendant  in 

Ebbob. 

1.  Statx  Tbxasxtbeb,  Powsbs  Ain>  Dtmss  of. 

The  state  treasurer  is  clothed  with  the  right  and  it  is  his  duty  to  inTe»* 
tigate  the  legality  of  every  warrant  before  payment. 

2.  Statutoby  Coxbtbuction. 

The  statute  which  invests  the  superintendent  of  insurance  with  author- 
ity to  examine  and  proceed  against  insui*ance  companies  has  no 
extraterritorial  force. 

3.  SiJPXBiifTEin>si!n  of  Inbttbanok,  Powebs  of. 

The  superintendent  of  insurance,  having  no  power  to  act  outside  of  the 
state,  has  no  power  to  disburse  the  public  money  while  visiting 
other  states, — regardless  of  the  pui-pose  for  which  he  went.  Such 
expenditures  do  not  constitute  legitimate  claims  against  the  state. 

4.  JuBiSDicnox. 

Constitutional  questions  are  without  the  final  jurisdiction  of  this  court, 
and  are  never  considered,  unless  essential  to  the  settlement  of  the 
rights  of  the  parties  to  the  controversy. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  J.  H.  Mattpin,  attorney  general,  and  Mr.  H.  B.  Babb, 
for  plaintiff  in  error. 

Mr.  M.  B.  Cabpenteb,  for  defendant  in  error. 

BiSSELL,  J.,  delivered  the  opinion  of  the  court. 

An  act  of  the  legislature  approved  February  18,  1888, 
(General  Statutes,  p.  549,)  established  an  insurance  depart- 
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ment  The  state  auditor  was  made  ex  officio  superintendent 
of  insurance,  with  power  to  appoint  a  deputy,  whose  powers 
and  duties  were  defined,  but  with  which  we  have  no  concern, 
except  in  so  far  as  they  are  specified  in  that  portion  of  the 
section  which  will  be  quoted.  After  providing  in  detail  for 
the  organization  of  the  department,  it  conferred  upon  the 
superintendent  certain  powers  in  the  following  language : 

Section  10.  ^'  The  superintendent  of  insurance  shall  have 
power  to  examine  and  inquire  into  all  violations  of  the  insur- 
ance law,  and  may  at  any  time  examine  the  financial  condi* 
dition,  affairs  and  management  of  any  insurance  company 
incorporated  by  or  doing  business  in  the  state,  and  inquii-e 
into  and  investigate  the  business  of  insurance  transacted, 
and  may  require  any  company,  its  officers,  agents,  employees, 
or  attorneys,  or  other  peraons,  to  produce,  and  may  examine 
all  its  assets,  contracts,  books  and  papers ;  may  compel  the 
attendance  before  him,  and  may  examine  under  oath  its  di- 
rectors, officers,  agents,  employees,  solicitors,  attorneys,  or 
any  other  person,  in  reference  to  its  condition,  aSaira,  manage- 
ment or  business,  or  any  matter  relating  thereto  ;  may  admin- 
ister oaths  or  affirmations,  and  shall  have  power  to  summon 
and  compel  attendance  of  witnesses  and  to  require  and  com- 
pel the  production  of  records,  books,  papers,  contracts  or 
other  documents  by  attachment  if  necessary,  and  shall  have 
the  right  to  punish  for  contempt  by  fine  or  imprisonment, 
or  both,  any  person  failing  or  refusing  to  obey  such  sum- 
mons or  order  of  said  superintendent.'* 

The  remainder  of  the  section  gives  that  officer  power  to 
conduct  the  examination  in  person,  or  by  deputy,  and  pro- 
vides for  the  imposition  of  sundry  penalties  upon  insurance 
companies,  or  agents,  who  may  refuse  to  furnish  the  infor- 
mation which  the  superintendent  is  authorized  to  demand, 
or  to  do  what  he  may  direct  respecting  those  matters  com- 
mitted to  his  control.  The  act  afterwards  provides  for  the 
payment  of  sundry  fees  which  are  constituted  an  insurance 
fund.  The  act  directs  the  superintendent  every  tbiity  days 
to  pay  all  moneys  which  he  may  receive  into  the  treasuiy,  and 
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MiactB  that  they  ^^  shall  be  used  for  the  purpose  of  defraying 
the  expenses  of  the  insuraiioe  department.'*  These  expenses 
are  to  be  paid  solely  out  of  the  fund  arising  from  the  execu- 
tion of  the  statute,  and  not  otherwise,  and,  at  the  end  of 
the  year,  whatever  balance  may  remain  unexpended  is  to  be 
passed  into  the  general  fund  and  subject  of  course  to  existing 
legislative  appropriations. 

The  department  was  organized  and  in  operation  on  the 
14th  of  January,  1891,  when  the  deputy  superintendent  of 
insurance,  Nathan  S.  Hurd«  incurred  sundry  expenses.  He 
contracted  two  bills.  One  was  for  the  expenses  necessarily 
incident  to  his  attendance  upon  an  insurance  convention 
held  at  the  city  of  St.  Louis  in  October,  the  amount  ex- 
pended being  8125.  In  the  same  month,  under  the  direction 
of  the  ex  officio  superintendent,  Hurd  visited  Knoxville, 
Tennessee,  to  examine  into  the  financial  condition  of  the 
Knoxville  Fire  Insurance  Company,  which  was  doing  busi- 
ness within  the  limits  of  this  state.  The  expenses  amount- 
ed to  about  $195.  In  conformity  with  the  provisions  of 
the  act,  Hurd  drew  a  warrant  on  the  state  treasury,  had  it 
approved  by  the  auditor  as  superintendent  and  presented  it 
for  payment,  which  was  refused.  Hurd  thereupon  filed  his 
petition  in  the  district  court  of  Arapahoe  county,  praying 
for  a  writ  of  mandamus  to  issue  against  the  treasurer  to 
compel  him  to  pay  these  two  warrants.  Judgment  passed 
in  his  favor,  the  writ  was  ordei*ed  to  issue,  and  the  attorney 
genei-al,  representing  the  state,  brought  the  case  here  on  er- 
ror. Some  of  the  questions  presented  would  be  difficult  if 
they  were  of  the  first  impression.  Most  of  them  have  been 
so  completely  settled  by  prior  adjudications  of  our  own  su- 
preme court,  and  the  tribunals  of  sister  states,  that  little  is 
left  to  be  done  other  than  to  restate  the  law  which  has  been 
already  declared. 

In  limine  the  petitioner,  Hurd,  insists  that  the  treasurer  is 
ohai^d  with  no  other  duty  than  to  recognize  and  pay  a  war- 
rant drawn  on  the  state  treasury  by  the  superintendent  of  in- 
surance, if  it  be  in  the  form  designated  by  the  act.    It  is 
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assumed  that  since  the  fees  for  which  the  act  provides  are  con- 
stitated  a  fund,  known  as  the  insarance  fund,  which  is  to  be 
devoted  under  the  plan  of  the  statutes  to  the  payment  of  the 
expenses  of  the  department,  it  is  removed,  both  as  to  its 
amount  and  the  settlement  of  the  uses  to  which  it  may 
be  properly  applied,  from  the  consideration,  protection  or 
oversight  which  may  regulate,  check,  or  determine,  the  dis- 
position of  money  under  the  control  and  supervision  of  the 
officer  who  is  by  law  and  the  constitution  the  custodian  of 
the  state's  moneys.  This  cannot  be  true.  According  to  the 
very  terms  of  the  act,  neither  the  superintendent,  nor  his 
deputy,  is  clothed  with  the  disposition  of  a  dollar  of  the 
money  which  may  come  into  their  possession  by  reason  of 
the  enforcement  of  the  statute.  It  goes  directly  to  the 
state  treasury,  and  into  the  custody  of  the  officer  charged 
by  law  with  the  safe-keeping  and  disburaement  of  the  staters 
moneys,  and  can  only  be  paid  out  under  a  warrant,  as  is  the 
case  with  all  other  funds  belonging  to  the  government 
While  it  is  ti'ue  that  the  expenses  of  the  department  of  in- 
surance can  only  be  paid  out  of  the  receipts  of  the  office, 
and  it  was  the  evident  intention  of  the  legislature  to  pro- 
vide a  fund  which  should  be  ample  to  liquidate  them,  they 
were  still  treated  as  part  of  the  revenues  of  the  state,  and, 
except  in  so  far  as  they  might  be  absorbed  in  the  payment 
of  legitimate  expenses  arising  from  the  enforcement  of  the 
act,  they  passed  into  the  general  funds  of  the  treasury,  to 
be  consumed  by  the  various  appropriation  acts  payable  out 
of  the  general  funds  of  the  state.  Under  these  circum- 
stances the  moneys  must  be  taken  to  be  the  moneys  of  the 
state,  properly  in  the  custody  of  its  financial  head,  and 
therefore  as  completely  subject  to  his  control  as  are  all  other 
moneys  coming  into  his  custody.  As  to  these,  it  has  been 
very  generally  held,  that  he  not  only  has  the  right,  but  is 
charged  with  the  duty,  to  pass  upon  the  legality  and  right- 
ful issue  of  warrants  drawn  against  them  prior  to  payment. 
This  duty  is  put  upon  him  from  the  very  nature  of  the  du- 
ties and  responsibilities  of  his  office,  and  it  is  one  of  the 
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safeguards  devised  by  the  makers  of  our  organic  law  for  the 
protection  of  the  public  funds.  He  is  not  only  clothed  vriiix 
the  right  to  investigate  and  determine  this  question  for  him- 
self before  he  proceeds  to  pay,  but  the  duty  of  investigation 
is  cast  upon  him  by  the  law  which  his  oath  of  office  obligates 
him  faithfully  to  discharge^  In  re  Appropriations^  13  Colo. 
816 ;  Henderson  v.  The  People  ex  reL  Wingate^  17  Colo.  587  ; 
InstittUe  for  the  Education  of  the  Mute  and  Blind  v.  Hender- 
son^ 18  Colo.  98. 

Since  it  was  the  duty  of  the  treasurer  to  consider  the  le- 
gality of  the  warrant  before  he  proceeded  to  pay  it,  it  is  es- 
sential to  determine  whether  his  conclusions  were  correctly 
reached.  It  will  be  remembered  that  the  two  warrants  on 
their  face  purported  to  cover  the  expenditures  of  the  deputy 
superintendent  of  insurance  while  he  was  attending  a  con- 
vention of  insurance  commissioners  at  St.  Louis,  and  while 
he  was  investigating  the  financial  condition  of  a  foreign  in- 
surance company  at  Knoxville,  Tennessee.  The  invalidity 
of  the  wan*ants  springs,  if  at  all,  from  the  fact  that  the  dis- 
bursements were  not  made  by  the  officer  while  engaged  in 
the  dbcharge  of  his  official  duties  in  Colorado.  The  act 
which  clothes  the  superintendent  of  insurance  and  his  depu- 
ty with  authority  to  examine  and  proceed  against  insurance 
companies  can  necel^arily  have  no  extraterritorial  force. 
Under  all  the  decisions  these  officers  are  without  authority 
outside  the  limits  of  their  own  state.  It  is  evident  that  they 
would  be  powerless  to  either  compel  the  production  of  books 
and  papei-s,  or  coerae  the  foreign  insurance  companies  into 
permitting  them  to  make  an  examination  into  their  financial 
condition,  save  by  the  enforcement  of  some  penalty  in  the 
nature  of  a  limitation  upon  their  right  to  do  business.  Me- 
chem  on  Public  Officers,  §§  508  and  873 ;  Cooley's  Const. 
Lim.  (6th  ed.,  p.  149) ;  Chandler  v,  Hanna^  78  Ala.  890. 

Since  this  is  true,  it  destroys  the  foundation  of  the  conten- 
tion that  it  is  to  be  presumed  the  legislature  intended  to  con- 
fer upon  these  officers  power  to  act  beyond  the  limits  of  the 
state,  because  of  the  inconvenience  or  the  impossibility  other- 
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wise  to  execute  the  authority  which  the  act  evidently  intends 
to  give.  It  cannot  be  assumed  that  the  legislature  intended 
to  bestow  what  it  was  powerless  to  grant.  It  was  unable 
to  give  them  jurisdiction  to  act  outside  of  the  state's  limits, 
and  it  must  follow  that  there  can  be  no  legitimate  inference 
of  a  legislative  intention  that  anj  part  of  their  duties  should 
be  performed  elsewhere  than  within  that  jurisdiction.  Ex- 
press authority  is  essential,  and  this  must  be  found  in  the 
veiy  terms  of  the  enactment.  A  careful  consideration  of  the 
section  quoted  will  serve  to  demonstrate  that  no  express 
authority  was  given.  Doubtless  the  financial  condition  of 
foreign  companies  can  be  much  more  economically,  safely 
and  accurately  ascertained  where  their  principal  offices  are 
situate.  But  if  the  legislature  intended  to  give  the  insur- 
ance department  authority  to  proceed  by  a  sort  of  roving  com- 
mission all  over  the  country  to  look  into  the  status  of  all 
companies  doing  business  within  the  limits  of  Colorado,  the 
right  must  be  expressly  conferred,  and  cannot  rest  on  pre- 
sumptions and  arguments  ab  inconvenienti.  They  are  per- 
mitted to  do  many  things  to  thoroughly  investigate  the 
business  and  financial  condition  and  affairs  of  any  insurance 
company  doing  business  within  the  state;  and  they  are 
clothed  with  ample  power  to  enforce  the  production  of  what- 
ever information  may  be  essential  to  emible  them  to  reach  a 
safe  and  sound  conclusion.  It  is  probably  to  be  regretted 
that  the  legislature  failed  to  grant  the  authority  to  make 
these  examinations  at  the  home  offices  of  the  companies,  and 
to  provide  for  the  payment  of  the  expenses  necessarily  inci- 
dent to  the  investigation,  for  although  the  grant  could  only 
cover  and  legitimate  the  expenses,  the  enforcement  in  case 
of  refusal  would  lie  in  withdrawing  any  permit  which  might 
have  been  issued.  The  right,  however,  was  not  conferred, 
and  these  officers  could  not  rightfully  disburse  any  of  the 
state's  moneys  in  payment  of  expenses  incurred  while  visiting 
other  states,  regardless  of  the  purpose  for  which  they  went, 
or  the  usefulness  of  the  investigation.  It  is  thus  evident 
that  the  treasurer  correctly  decided  that  these  warrants  were 
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not  legitimate  claims  upon  the  public  treasur^^ikd  he  right- 
fully refused  to  pay  them. 

It  was  very  earnestly  contended  and  argued  on  behalf  of 
the  state  that  under  no  circumstances  could  those  warrants 
be  paid,  since  the  legislature  had  failed  to  make  any  appropri- 
ation covering  the  expenses  of  the  office.  This  contention  is 
based  upon  thai  provision  of  our  constitution  which  declares 
that  ^^  no  money  shall  be  paid  out  of  the  treasury  except  upon 
appropriations  made  by  law  and  on  warrant  b}'  the  proper 
officer  in  pursuance  thereof."     Constitution,  art.  6,  §  33. 

The  case  has  been  fully  disposed  of  by  the  antecedent  dis- 
cussion, and  a  determination  of  this  constitutional  question, 
is  wholly  unnecessary.  Constitutional  questions  are  entirely 
without  our  final  jurisdiction.  They  are  never  consi^tiMi  or 
determined  by  this  court,  unless  essential  to  the  settlement 
of  the  rights  of  the  parties  to  the  controversy.  In  all  such 
cases  it  is  of  course  our  duty  to  determine  whatever  questions 
may  be  presented,  but,  since  our  declarations  on  these  sub- 
jects lack  the  force  of  final  determinations,  it  has  always 
setjmed  to  us  both  wise  and  proper  to  decline  to  decide  them 
unless  the  decision  be  unavoidable.  We  therefore  do  not 
determine  that  question  in  this  case. 

For  the  reasons  above  expressed,  the  judgment  of  the  court 
below  ordering  the  writ  to  issue  must  be  reversed. 

Reversed. 


<••»> 


The  German  National  Bank  op  Denver,  Appellant, 
V.  The  National  State  Bank  of  Boulder,  Appellee. 

1.  Names. 

The  middle  name,  or  middle  letter,  ia  as  much  a  part  of  a  person's  name 
as  either  his  christian  or  surname. 

2.  Gabxisheb — ^Name — Notice. 

a  gamisliee  i«  not  affected  by  a  notice,  writ  or  process  served  upon  him, 
except  it  properly  runs  with  an  accurate  description  against  the  per* 
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son  to  wMB^  he  may  be  indebted^unleas  he  had  actaal  knowledge 
of  the  identity  of  the  debtor  and  the  person  named  in  the  process. 

Appeal  from  iht  District  Court  of  Boulder  County. 
Messrs.  Hartzell  &  Patterson,  for  appellant. 
Mr.  R.  H.  Whiteley,  for  appellee. 
BisSELL,  J.,  delivered  the  opinion  of  the  court. 

W.  G.  Motley  was  indebted  to  the  National  State  Bank  of 
Boulder  in  1890  on  a  promissory  note  which  fell  due  in  De- 
cember. In  tlie  following  January  the  bank  brought  suit  on 
thoMill.  By  ^  proper  proceeding  under  the  statute  it  sued 
out  a  writ  of  attachment  to  aid  in  the  collection.  The  writ 
ran,  however,  against  W.  J.,  and  not  against  Motley  with  the 
middle  initial  G.,  or  with  his  fii*st  name  written  in  full.  The 
German  National  Bank  of  Denver  was  garnished  under  that 
process  by  a  notice  which  ran  against  W.  J.  It  answered 
through  its  cashier  that  it  was  not  indebted  to  W.  J.  Motley. 
The  Boulder  bank  traversed  the  answer,  and  this  issue  was 
tried  before  the  court,  which  rendered  a  judgment  against  the 
German  National  Bank  for  the  money  which  was  on  deposit 
in  that  institution  to  the  credit  of  W.  G.  Motley  at  the  time 
the  process  of  garnishment  was  served.  The  judgment  was 
rendered  without  any  amendment  of  the  process  or  proceed- 
ings. Tlie  court  deemed  an  amendment  entirely  unnecessary, 
and  held  the  variance  to  be  totally  immaterial.  The  appeal 
^  is  from  this  judgment. 

The  stability  of  the  law  depends  upon  the  rigor  with  which 
the  courts  and  profession  adhere  to  precedents  which  in  their 
scope  and  applicability  are  decisive  of  the  case  in  hand.  Not- 
withstanding the  univei-sal  recognition  accorded  to  this  legal 
aphorism,  instances  are  not  infrequent  where  courts  have  re- 
fused to  be  controlled  by  the  law  as  it  was  anciently  written, 
when  it  is  plainly  seen  to  be  inapplicable  to  the  conditions  of 
modern  society.     It  seldom  happens  that  a  case  is  presented 
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which  so  well  illustrates  the  force  of  the  maxim  eessante  ra- 
tione  legiB  cessat  ipsa  lex.  It  was  anciently  written,  both  in 
liistorical  and, legal  records,  that  a  man  had  but  one  name. 
David,  Terah,  Napthali  and  Jacob  were  rulers  and  prophets. 
William  and  Rufus  and  John  were  ancient  kings.  It  is  his- 
torically true  that  surnames  were  almost  unknown  in  Europe 
and  in  England  until  the  Norman  conquest.  Instances  of 
their  existence  are  not  common  even  in  the  Domes-day  book, 
and  it  was  not  until  the  stiitute  of  Henry  V,  concerning  writs 
and  indentures,  that  the  use  of  surnames  ma}*^  be  said  to  have 
been  firmly  established  in  the  law  of  England.  Even  as  late 
as  the  beginning  of  the  eighteenth  century,  many  families  in 
Yorkshire  had  no  other  name  than  the  christian.  Out  of 
these  facts  sprang  the  law  which  is  found  laid  down  in  the 
early  authorities,  that  the  middle  letter  formed  no  part  of 
the  name  of  any  peraon.  In  other  words,  in  conformity  with 
the  then  existing  custom,  the  court  said  that  a  man  was 
known  by  his  first  name,  and  accuracy  in  that  i-espect  was  all 
that  the  law  required.  The  law  and  the  decisions,  which 
were  the  outgrowth  of  the  existing  conditions  of  societj'-,  can 
manifestly  have  no  application  to  our  modern  commercial 
organizations.  The  wide  extension  and  i-apid  increase  of 
population,  the  great  and  unprecedented  growth  of  commercial 
ti-ansactions,  have  compelled  the  use  of  different  forms,  and 
the  adoption  of  different  methods  to  distinguish  individuals. 
The  middle  name,  or  the  middle  letter,  is  as  much  a  part  of 
a  man's  name  in  this  part  of  the  present  century  as  either  his 
christian  or  his  surname.  The  result  is  that  the  more  modern 
authorities  in  the  eastern  and  commercial  states  have  ad- 
judged that  the  middle  letter,  or  the  middle  name,  is  as  essen- 
tial to  the  accuracy  of  the  writ  as  either  the  christian  or  the 
surname.  It  would  seem  that  when  the  question  arises  as  to 
the  rights  to  be  secured  by  a  process  of  attachment  served  on 
a  third  person  whose  position  was  changed  prior  to  judgment, 
it  may  very  properly  be  held  that  a  mistake  in  the  middle  let- 
ter is  such  a  legal  misdescription  as  will  avoid  the  process  in 
favor  of  the  one  whose  condition  is  altered.     It  appeared  on 
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the  trial  of  the  issue  presented  by  the  traverse  that  after  the 
garnishment  was  served  on  the  German  National  Bank  it  paid 
out  all  the  money  then  on  deposit  with  it  on  checks  properly 
drawn  by  W.  G.  Motley.  The  case  thus  fairly  presents  the 
question  whether  the  bank  had  a  right  to  pay  out  the  money 
on  checks  properly  drawn  in  the  name  of  the  depositor,  though 
it  may  have  been  served  with  an  attachment  process  running 
against  a  j)ei*son  with  the  same  surname  but  with  a  different 
middle  initial.  Following  the  cases  in  Maine  and  Massachu- 
setts, and  relying  upon  the  principle  enunciated  in  the  other 
cases  which  are  cited,  it  must  be  held  that  the  bank  is  pro- 
tected in  these  payments.  It  is  a  well  known  fact  in  the  his- 
toiy  of  all  banking  institutions  that  more  than  90  per  cent  of 
all  the  checks  that  are  drawn  on  them  are  drawn  in  the  initials 
representing  the  christian  and  middle  name  of  the  depositor. 
This  fact  is  of  great  moment  in  the  settlement  of  this  ques- 
tion. As  was  well  said  by  one  of  the  learned  courts,  "  it  is 
certain  that  an  initial,  standing  with  a  name  of  baptism,  is  no 
part  of  it  in  pleading;  but  it  follows  not  that  an  omission  (if 
it  is  to  be  disregarded  as  an  index  of  notice  to  purchasers. 
Persons  of  the  same  name  are  individuated  by  various  ad- 
ditions ;  sometimes  by  title,  profession,  residence  or  seniority; 
sometimes  by  numerals ;  sometimes  by  color  of  complexion 
and  hair ;  and  sometimes  by  an  initial."  Pursuing  this  same 
line  of  reasoning,  it  was  held  that  the  initial  is  a  part  of  the 
name,  and  that  Sarah  Sisson  and  Sarah  F.  Sisson  are  different 
names.  This  rule  would  ma]ice  the  name  W.  G.  a  different 
and  another  name  than  W.  J.  The  result  must  be  that  the 
German  National  Bank  was  not  bound  by  the  writ  which 
sought  to  hold  any  funds  in  its  possession  belonging  to  W.  J. 
Motley,  so  long  as  it  was  not  shown  that  the  bank  held  any 
money  belonging  to  any  W.  J.  Motley.  Dutton  v.  Simmon^ 
65  Me.  683 ;  Terry  v.  Sisson^  125  Mass.  560 ;  Bowen  v.  MuU 
ford,  10  N.  J.  L.  230 ;  Hather  Hutchinson's  Appeal,  92  Pa. 
State,  186 ;  Wood  v.  Reynolds,  7  W.  &  S.  406 ;  Fewlase  v.  Ab- 
bott, 28  Mich.  270 ;  Tweedy  v.  Jarvis,  27  Conn.  42 ;  Perkins 
V,  McDowell,  23  Pac.  Rep.  71 ;  Waples  on  Attachment,  p.  350. 
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It  is  not  intended  to  so  br<5adl7  declare  this  doctrine  as  to 
necessarily  make  it  applicable  to  grants  and  contracts  where 
the  identity  of  the  persons  may  be  the  subject-matter  of  easy 
proof,  nor  to  cases  of  pleading  which  are  susceptible  of 
amendment  without  detriment  to  the  rights  and  interests  of 
third  parties,  but  simply  and  solely  to  those  writs  and  no- 
tices by  which  it  is  sought  to  hold  third  peraons  whose  rights 
may  be  affected  by  the  error,  and  whose  situation  has  changed 
before  they  may  have  in  any  known  legal  way  become  charged 
with  knowledge  and  notice  of  the  identity  of  the  individual 
described  by  the  erroneous  name.  There  was  no  showing  in 
the  present  case  that  the  bank  had  any  knowledge  whatever 
that  their  depositor  was  the  one  sought  to  be  reached  by  the 
process  at  the  time  they  paid  out  the  money  on  his  checks. 
Confining  the  decision  to  this  particular  class  of  cases,  it  is 
held  that  a  garnishee  is  totally  unaffected  by  any  notice 
which  may  be  served  upon  him,  unless  it  properly  runs  with  an 
accurate  description  against  the  individual  to  whom  he  may 
be  indebted,  unless  it  be  in  those  cases  where  the  proof  may 
show  that  the  garnishee  had  actual  knowledge  of  the  identity 
of  the  debtor  and  the  person  named  in  the  process.  Whether, 
if  the  evidence  demonstrates  that  the  holder  of  the  fund  is 
not  misled  by  the  error  in  the  writ,  and  from  the  facts  must 
know  that  he  is  indebted  to  the  defendant  in  the  suit,  he 
may  disregard  the  process  and  rely  on  a  technical  inaccuracy 
for  his  defence,  is  a  question  not  clearly  presented  by  the 
record,  an^  it  is  therefore  left  undetermined. 

Since  the  court  below  rendered  judgment  in  contravention 
of  this  principle  and  held  the  bank  bound,  though  its  cred- 
itor was  erroneously  described,  its  action  must  be  reversed 
and  the  cause  remanded  for  a  new  tiial  in  conformity  with 
this  opinion. 

Reversed. 
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Hallowell  et  al.,  Appellants,  v.  Lbafgbsbn,  Ap- 

PELLEB* 

Gabnishment. 

A  garnishee  is  not  chargeable  unless  the  defendant  could  recover  in 

his  own  name  and  for  his  own  use  that  which  the  plaintiff  seeks  to 

secure  by  garnishment. 

Appeal  from  the  County  Court  of  Arapahoe  Cownty. 

Appellee  was  a  contractor  for  brickwork  in  the  construc- 
tion of  buildings ;  D.  R.  McCurdy  and  one  Geiger,  doing 
business  under  the  name  of  McCurdy  &  Company,  made  a 
contract  with  appellee  to  do  the  brickwork  on  two  residences 
b}*^  them  being  built  for  $1,375;  the  work  was  performed 
and  some  extra  work  done,  making  the  aggregate  fl,660, 
which  included  $80.00  in  money  lent  to  D.  R.  McCurdy  ii>- 
dividually,  of  which,  it  was  claimed,  $212  was  left  unpaid  at 
the  completion  of  the  work  and  remains  so.  Appellants  had 
a  contract  with  McCurdy  &  Co.  whereby  they  were  to  fur- 
nish the  money  to  build  the  houses,  paying  upon  the  estimates 
as  the  buildings  progressed,  and  the  balance  of  the  contracted 
amount  at  their  completion.  By  an  agreement  between  all 
parties,  appellee  waived,  in  writing,  the  right  to  a  builder's 
lien  upon  the  property,  and  delivered  the  waiver  to  appellants. 
Before  the  matter  was  settled  and  adjusted,  appellee  entered 
into  a  contract  to  do  the  brickwork  on  three  other  residences 
at  a  different  place.  It  was  claimed  by  appellee  that  the  last 
contract  was  made  by  D.  R.  McCurdy  and  not  by  McCurdy 
and  Geiger,  who  made  the  former  contract.  In  was  claimed 
by  appellants  that  the  contracting  parties  for  the  last  three 
buildings  were  Clementina  McCurdy  and  one  Frank  Mayo ; 
that  D.  R.  McCurdy  and  Geiger  had  no  interest  whatever 
in  the  transaction,  and  that  D.  R.  McCurdy  only  participated, 
as  agent  for  Clementina.  At  the  completion  of  the  work  on 
the  last  three  buildings,  the  balance  against  McCurdy  &  Co. 
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on  the  first  two  remained  unpaid.  Appellee  brought  suit 
against  them  (McCurdy  &  Co.),  sued  out  an  attachment  and 
bad  garnishee  process  served  upon  appellants.  Appellants 
(garnishees)  answered  that  on  Oct.  9, 1891,  there  was  a  bal- 
ance in  their  hands  of  $275.81  due  Mat^o  and  Clementina 
McOurdy^  which,  after  that  date  wiis  accounted  for  in  pa}- 
ment  of  different  items  to  complete  the  buildings,  which  it 
was  alleged  should  have  been  done  by  the  contractoi's ;  that 
there  was  nothing  due  David  R.  McCurdy  and  had  not  been 
since  the  commencement  of  the  suit.  The  answer  was  trav- 
ersed, a  tiial  had  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment against  garnishees  (appellants)  for  1^212  and  costs. 

Messrs.  Benedict  &  Phelps,  for  appellants. 

Mr.  Geo.  F.  Dunklee  and  Mr.  O.  £.  Jackson,  for  ap- 
pellee. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

There  may  have  been  some  juggling  between  the  parties 
in  regard  to  the  two  contracts,  but  the  facts  are  conclusively 
established  by  the  evidence  that  the  transactions  with  appel- 
lants were  separate  and  distinct  contracts ;  the  fiiit  with 
Geiger  and  McCurdy  (D.  R.  McCurdy  &  Co.) ;  the  second 
with  Mayo  and  C.  McCurdy.  It  is  not  claimed  that  Geiger 
of  McCurdy  &  Co.  had  any  connection  with  the  second  oon- 
ti-act.  Whatever  money  was  due  appellee  upon  building  ocn- 
tract  was  upon  the  tii^st  contract,  and  was  due  by  McCiuxly 
&  Co.,  while  a  part  of  the  claim  for  which  judgment  was 
given  was  for  borrowed  money  due  by  D.  R.  McCurdy  indi- 
vidually. The  money  sought  to  be  reached  in  the  hands  ot 
garnishees  w^is  admitted  to  be  monej'  due  upon  the  second 
contract.  It  is  contended  that  D.  R.  McCurdy  was  the  real 
party  in  interest,  but  the  position  is  not  sustained  by  the 
evidence.     The  lots  upon  which  the  three  last  houses  were 
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built  were  in  Mayo  and  McCurdy,  and  they  conveyed  to  a 
purchaser.  Although  D.  R.  McCurdy  may  have  participated 
in  the  last  contract  as  agent  or  otherwise,  appellee  was  not 
misled  as  to  the  real  contracting  paities.  He  admits  that 
vouchers  or  orders  to  draw  money  from  appellants  on  the 
firat  contract  were  executed  by  D.  R.  McCurdy  &  Co.,  while 
upon  his  first  estimate  on  the  last  building,  and  subsequently, 
they  were  drawn  by  Mayo  and  C.  McCurdy.  The  contracts 
of  appellants  by  which  they  were  to  furnish  money  were 
shown  to  have  been  separate  and  distinct,  and  made  with 
entirely  difiFerent  parties. 

The  answer  of  appellants  was  fully  sustained  by  the  evi- 
dence, nor  was  there  any  evidence  that  could  change  their 
legal  status  and  allow  them  to  pay  money  arising  out  of,  and 
due  upon,  the  second  contract,  upon  the  first.  Judgments, 
in  order  to  be  valid,  must  be  based  upon  legal  principles  and 
warranted  by  evidence.  Judgments  resting  entirely  upoa 
whim,  capiice,  suspicion  and  inferonce  of  court  or  jury  can- 
not be  sustained.  There  may  have  been  fraud  and  coUusitm 
between  D.  R.  McCurdy,  Clementina  McCurdy  and  Mayo, 
but  to  affect  the  legal  liability  of  appellants,  it  must  have 
been  sliown,  and  the  money  shown  to  have  belonged  to  D.  R. 
McCurdy  ;  otherwise,  garnishees  would  have  no  protection 
against  a  liability  to  pay  twice. 

Several  errora  are  assigned  upon  the  ruling  of  the  court  in 
admitting  and  rejecting  evidence  which  we  do  not  think  it 
necessary  to  consider.  Under  the  evidence  there  were  no 
questions  to  be  determined  by  the  jury,  and  the  coui*t  should 
have  instructed  it  that  under  the  proof  plaintiff  could  not 
recover.  It  follows  that  the  instructions  given  were  faulty 
and  that  the  court  erred  in  refusing  to  give  the  following  in- 
structions asked  by  appellants : 

^^  In  order  to  find  for  the  plaintiff  and  against  the  garnishee 
in  this  case,  you  must  find  that  there  is  such  a  liability  on  the 
part  of  HoUowell  &  Co.  to  D.  R.  McCurdy  as  would  enable 
him  to  maintain  his  suit  or  action  directly  against  Hollowell 
&  Co.,  in  his  own  name  and  for  his  own  use,  and  recover  a 


1892.]  Baiik£&  v.  Nichols.  25 

judgment  against  Hallowell  &  Co. ;  and  if  there  is  no  such 
liability  on  the  part  of  Hollowell  &  Co.,  then  your  verdict 
must  be  for  the  garnishee." 

It  is  a  well-settled  rule  of  law  that  the  garnishee  is  not 
chargeable  unless  the  defendant  could  recover  of  him  what 
the  plaintiff  seeks  to  secui'e  by  garnishment.  Waples  on 
Attach.  202  ;  Drake  on  Attach.  §  458. 

It  is  the  inile  in  the  federal  courts,  and  has  been  so  held  in 
most  of  the  state  courts,  and  is  the  well-settled  rule  in  this 
state.  Siekman  v,  Abemaihy^  14  Colo.  174 ;  U,  P.  By.  Co. 
V  Gibson^  15  Colo.  300 ;  Marki  v,  Anderson^  1  Colo.  Ct.  App. 
4 ;  Denver^  T.  ^  F.  W.  My.  Co.  v.  Smeeton^  2  Colo.  Ct.  App. 
126. 

It  is  clear  from  the  evidence  put  in  by  both  parties  that 
neither  D.  R.  McCurdy  &  Co.  nor  D.  R.  McCurdy  had  any 
claim  against  appellants  that  could  have  been  collected  by  a 
proceeding  at  law.  Appellee  could  not  occupy  a  better  posi- 
tion than  the  defendant.  ' 

The  judgment  must  be  reversed  and  cause  remanded. 

Meversed. 


BABEEB,  APFEUiAliT,  V.  NlGHOLS,  APPELLEE. 

Fbaxjd — Pboof. 

An  action  for  damages,  as  lor  deceit,  is  maintainable  upon  an  executed 
contract.  In  order  to  prove  sucli  fraud  as  will  sustain  the  action, 
it  is  only  necessary  to  show  that  what  the  defendant  asserted  was 
false  within  his  own  knowledge,  and  occasioned  damage  to  the 
plaintiff. 

Appeal  from  the  CownJby  Court  of  Arapahoe  County. 
Mr.  JoHK  T.  Bottom,  for  appellant 
Messrs.  Hjcpp  &  Tbsoh,  for  appellee. 
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RsEDy  J. J  delivered  the  (pinion  of  the  court. 

Appellee,  ia  erecting  a  two-story,  brick,  business  building 
in  the  city,  employed  appellant  to  put  in  the  foundation  ac- 
cording to  the  plans  and  specifications  furnished  by  the  ar- 
chitect for  a  gross  sum  of  ftHK).  When  the  work  was  com- 
pleted, and  bricklayers  and  carpenters  were  ready  to  puton 
the  superstructure,  they  declined  to  do  it  unless  at  the  risk 
of  appellee,  alleging  that  the  foundation  was  not  adequate 
to  sustain  the  structure,  particularly  the  front,  the  upper 
stoiy  of  which  was  to  be  sustained  by  iron  pillars,  the  feet  of 
which  were  to  rest  upon  stone  piers  which  were  put  in  by 
appellant.  After  examination,  it  is  alleged  that  the  piers 
were  found  faulty,  and  not  complying  with  the  contract ; 
appellee  had  two  taken  out  and  rebuilt  by  other  parties  after 
appellant  had  refused  to  do  it,  at  an  expense  of  $124.00 ;  the 
balance  was  used,  but  it  was  claimed  that  appellee  was  dam- 
aged in  quite  a  large  sum  by  failure  of  the  appellant  to  build 
the  balance  of  the  wall  according  to  contract,  as  the  building 
settled  and  cracked  by  reason  of  such  failure.  There  was 
also  a  claim  of  damages  for  loss  of  rent  for  the  time  the 
structure  was  delayed  by  reason  of  the  improper  work.  The 
case  was  tried  to  the  court  without  a  jury;  the  work  had 
been  fully  paid  for  before  its  defects  were  known ;  the  suit 
was  brought  for  damages ;  the  court  found  for  appellee,  and 
assessed  her  damage  at  $100.  That  appellee  had  two  piers 
removed  and  new  ones  built  costing  $24.00  is  conceded.  In 
regard  to  the  character  of  the  work,  the  evidence  was  contra- 
dictory, but  as  to  the  piei's  it  is  conclusive  that  they  were  not 
as  required  to  be — two  feet  square,  of  proper  material,  and 
laid  with  proper  mortar. 

It  is  contended  in  argument  that  the  appellee  had  no  cause 
of  action ;  that  having  negligently  paid  the  money  without 
examination  of  the  work,  she  could  not  recover  it.  The  ob- 
jection does  not  appear  to  have  been  made  in  the  lower  court. 
We  do  not  consider  the  position  tenable.  The  action  was 
not  to  recover  back  money  paid,  but  for  damages  for  breach 
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of  contract.  At  common  law  it  would  be  regarded  as  an 
action  on  the  case,  as  for  deceit^  which  was  always  maintain- 
able upon  an  executed  conti'act.  Admitting  the  position  of 
counsel,  it  is  not  sustained  by  the  authoiities  cited.  The 
doctrine  only  applies  where  the  defects  ai*e  patent  and  ap- 
parent ;  concealed  defects  took  the  case  out  of  the  rule.  The 
foundation  of  the  action  is  fraud  and  deceit  in  the  defendant 
and  damages  to  the  plaintiff. 

3  Term  Rep.  57  : — "  In  order  to  prove  such  fraud  as  will 
sustain  this  action,  it  is  only  necessary  to  show  that  what  the 
defendant  asserted  was  false  within  his  own  knowledge,  and 
occasioned  damage  to  the  plaintiff."  Polhill  v.  Walter,  2 
Barn.  &  Adol.  122 ;  Corbet  v.  Browne^  8  Bing.  433 ;  Lang- 
ridge  V.  Levy^  2  M.  &  W.  519. 

"  The  principle  of  law  is  that  fraud  accompanied  by  dam- 
age is  in  all  cases  a  good  cause  of  action."  Kerr  on  Fraud 
&  Mis.  825,  and  cases  cited  in  notes. 

Counsel  appear  to  have  been  mistaken  in  the  facts.  They 
say  : — "  The  appellee  hei-self  says,  that  she  went  and  meas- 
ured the  wall  and  called  Mr.  Barker's  attention  to  it,  and 
there  was  a  question  then  and  there  ....  as  to  whether  the 
contract  was  complied  with,  and  after  this  dispute  about  the 
most  vital  and  almost  only  question  in  the  case  of  moment, 
the  appellee  pays  the  appellant  in  full."  The  testimony 
shows  that  on  the  completion  of  the  work  the  father  of  ap- 
pellee, in  her  absence,  paid  the  balance  of  $130  at  the  urgent 
request  of  appellant ;  that  the  appellee  had  no  knowledge  uf 
the  defects,  until  afterwards  when  the  contractoi-s  informed 
her,  and  declined  to  put  on  the  supei'structure  until  the  de- 
fects were  remedied ;  she  then  examined  the  work  and  had 
the  interview  with  appellant,  not,  as  supposed,  before  the 
payment  of  the  money. 

The  question  of  law  discussed  above  is  the  only  one  pre- 
sented or  involved,  and  does  not  appear  to  have  been  raised 
in  the  lower  court,  consequently,  all  the  questions  deter- 
mined were  questions  of  fact.  The  evidence  of  damage  took 
a  wide  range  between  $24.00,  the  price  of  the  piers,  and  $800. 


3      28 
8    443 


28  *    Hanna  v.  Savings  Bank.  [Sept.  T., 

The  court  was  warranted  in  finding  9100  damage ;  also,  in 
finding  that  the  work  was  fraudulently  done,  and  not  as  con- 
tracted or  contemplated. 

Where  there  is  sufficient  evidence  to  warrant  the  finding 
of  facts,  the  judgment  will  not  be  disturbed ;  it  will  conse- 
quently be  affirmed. 

Affirmed. 


<^«»» 


Hanna,  Plaintiff  in  Erroe,  v.  The  Colorado  Savings 
Bank  £t  al.,  Defendants  in  Error. 

1.  Mechanics*  Lien. 

The  right  of  mechanics  and  others  to  a  Hen  and  the  remedy  for  enforc- 
ing it  are  purely  statutory,  and  the  sufficiency  of  a  complaint  to 
foreclose  it  can  he  tested  only  hy  statutory  provisions. 

2.  Statutory  Constkuction — Pleading. 

While  the  statute  giving  liens  to  mechanics  and  others  should  he  liber- 
ally construed  in  favor  of  those  entitled  to  invoke  it,  such  facts 
should  be  stated  in  the  complaint  as  show  a  full  compliance  with 
its  provisions  and  that  the  plaintiff  has  a  claim  that  he  has  a  legal 
right  to  enforce. 

8.  Liens — Rights  of  Assignee. 

A  lien  is  given  to  those  who  shall  do  work  or  furnish  material  by  con- 
tract, express  or  implied,  with  the  owner.  But  the  assignee  of  a 
laborer^ s  claim  can  recover  only  by  alleging  and  proving  a  specific 
sum  due  his  assignor  by  reason  of  labor  performed  under  a  contract, 
and  that  by  virtue  of  the  assignment  he  succeeded  to  it. 

4.  Notice  of  Lien. 

A  statement  filed  by  one  claiming  to  be  the  assignee  of  numerous  de- 
mands which  sets  forth  the  aggregate  amount  of  indebtedness,  but 
does  not  show  the  balance  due  with  respect  to  each  separate  claim, 
is  defective  and  insufficient. 

Error  to  the  District  Court  of  Arapahoe  County, 

On  the  9th  of  March,  1889,  John  J.  Reithman  leased  to 
one  William  L.  Smith,  lots  17,  18, 19  and  20  in  block  281  in 
the  city  of  Denver  for  a  term  of  five  years.  Smith  associated 
with  himself  as  a  partner  one  C.  M.  F.  Bush,  Jr.,  and  elected 
a  building  upon  the  property  known  as  The  Metropolitan 
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Theater  Building.  In  order  to  erect  the  building,  Smith  and 
Bush  borrowed  large  sums  of  money  from  The  Colorado  Sav- 
ing's Bank  (a  defendant  in  error),  for  which  they  made  their 
promissory  notes  for  various  amounts  maturing  at  different 
dates,  di-awing  interest  at  7  per  cent,  such  notes  aggregating 
$10,600 ;  to  secure  which  they  executed  a  trust  deed  upon 
the  leasehold  interest  and  the  building  to  T.  B.  Stuart  as 
trustee  ;  also  a  chattel  mortgage  upon  the  personal  property 
contained  in  the  theater  building.  The  mortgagors  in  the 
trust  deed  covenanted  to  pay  all  taxes  when  due  and  to  keep 
the  propei*ty  insured  for  benefit  of  mortgagees  in  an  adequate 
amount.  On  the  28th  of  March,  1890,  The  Colorado  Sav- 
ings Bank  commenced  proceedings  to  foreclose,  alleging  de- 
fault in  every  particular  to  date,  asking  the  appointment  of 
a  receiver,  and  that  the  properly  be  sold  in  satisfaction,  etc. 
Other  parties  claiming  liens  or  interests  were  made  codefend- 
ants.  This  brief  statement  is  deemed  sufficient  for  an  under- 
standing of  the  subsequent  proceedings.  On  the  2d  day  of 
November,  1889,  Mary  E.  C.  Van  Ham,  claiming  as  assignee 
of  a  large  number  of  claims  for  labor  done  upon  the  premises, 
caused  the  following  paper  to  be  filed  for  record  in  the  office 
of  the  county  clerk : 

"To  John  J.  Reithman,  William  Lockhart  Smith,  The 
Metropolitan  Theater  Company,  and  to  all  whom  it  may  con- 
cern : — 

"  Know  ye,  that  Mary  E.  C.  Van  Ham,  wishing  to  avail 
herself  of  the  provisions  of  an  act  approved  April  18th,  1889, 
entitled, 

"  An  Act  to  amend  an  act,  entitled  An  Act  to  secure  liens 
to  mechanics  and  others,  and  to  repeal  all  other  acts  in  rela- 
tion thereto,  approved  March  2d,  1883 ;  hereby  does  make 
the  following  statement  of  lien  and  claim  therefor,  and  prop- 
erty to  be  affected  thereby  : 

"  First. — That  the  name  or  names  of  the  owner  or  owners 
of  such  property  to  be  charged  with  the  lien  are :  John  J . 
Reithman,  William  Lockhart  Smith,  The  Metropolitan  Thea- 
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ter  Company,  and  if  there  are  others  they  are  unknown  to 
the  claimant. 

^^  Second. — That  the  name  of  the  person  claiming  the  lien 
is  Mary  E.  C.  Van  Ham.  That  the  names  of  the  persons 
who  performed  the  labor  for  which  the  lien  is  claimed  are : " 

Here  follows  a  list  of  127  names,  several  being  the  sur- 
names only,  the  christian  names  being  left  blank. 

"  That  each  and  every  one  of  .aforesaid  persons  who  per- 
formed the  labor  for  which  said  lien  is  claimed  For  valuable 
consideration  to  them  and  each  of  them  in  hand  paid  by  Mary 
£.  C.  Van  Ham,  and  the  further  consideration  of  said  claim- 
ant agreeing  to  enforce,  and  for  the  purpose  of  the  enforce- 
ment of  such  lien,  did  each  severally  assign,  in  writing,  his 
claim  and  lien,  together  with  all  the  rights  and  remedies  of 
assignors,  unto  Mary  £.  C.  Van  Ham,  the  above  claimant. 

"  That  the  last  item  of  work  done,  or  labor  performed  by 
the  persons  who  performed  the  labor  for  which  the  said  lien 
is  claimed  was  done  and  performed  on  the  23rd  day  of  Sep- 
tember, A.  D.  1889,  by  each  of  them.  That  the  name  of  the 
first  contractor  is . 

"  Third. — That  the  property  to  be  charged  with  such  lien 
is  described  as  follows  : — 

"  All  the  lots  numbered  seventeen  (17),  eighteen  (18),  nine- 
teen (19),  and  twenty  (20)  in  block  numbered  two  hundred 
and  thirty-one  (231),  East  division  of  the  city  of  Denver,  in 
the  county  of  Arapahoe,  and  state  of  Colorado,  together  with 
all  the  buildings  and  improvements  thereon. 

"Fourth. — That  the  total  amount  of  indebtedness  on  which 
said  lien  is  claimed  for  the  labor  performed,  is  forty-two  hun- 
dred and  forty-one  dollars  and  sixty-eight  cents  ;  that  there 
are  no  credits  thereon,  and  that  the  balance  due  the  claimant 
is  forty-two  hundred  and  forty-two  dollai*s  and  sixty-eight 

^^^'  William  Young, 

"  Agent  for  Mary  E.  C.  Van  Ham,  Claimant." 

Verification. 

On  the  27th  day  of  March,  1890,  Van  Ham  commenced  a 
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suit  to  enforce  a  mechanics'  lien.  On  the  9th  day  of  Octo- 
ber, 1890,  while  such  suit  was  pending  and  undetermined, 
Van  Ham  assigned  to  J.  R.  Hanna,  plaintiff  in  error,  who  on 
the  20th  day  of  November,  1890,  filed  an  amended  complaint 
of  great  length,  embodying  in  full  the  document  or  statement 
of  Van  Ham  above  set  out.  Such  amended  complaint  no 
further  defined  or  described  the  original  claims  of  which  the 
aggregate  amount  of  Van  Ham  was  made  up,  and  showed  no 
further  compliance  with  the  statute  upon  the  part  of  Van  Ham 
or  anyone  else.  The  only  change  or  modification  of  the 
original  allegations  was  that  the  amount  of  $4,241.68  stated 
by  Van  Ham  in  complaint  was  not  con-ect,  that  the  proper 
amount  was  f  3,187.60.  To  this  complaint  a  joint  demurrer 
of  The  Metropolitan  Theater  Company,  Thomas  B.  Stuart, 
Frank  K.  Atkins  and  J.  J.  Joslin  was  filed.  There  was  also 
a  demurrer  filed  by  A.  H.  Andrews  &  Co.,  and  A.  C.  Fischer. 
Sevei-al  grounds  of  demurrer  were  set  out  in  each,  yet  they 
are  very  neaily  identical  in  legal  effect.  All  may  be  said 
to  be,  that  the  complaint  does  not  state  a  cause  of  action 
under  the  stiitute.  The  demurrers  were  sustained  and  the 
supposed  lien  held  void  as  against  the  mortgage  liens. 

Mr.  E.  Keeler  and  Mr.  William  Young,  for  plaintiff'  in 
error. 

Mr.  J.  H.  Dennison,  Mr.  R.  B.  Stevens,  Mr.  T.  B.  Stuart 
and  Messrs.  Benedict  &  Phelps,  for  defendants  in  error. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

Only  one  question  is  to  be  determined,  viz.,  the  sufficiency 
of  the  complaint.  Mary  E.  C.  Van  Ham  brought  suit  to  en- 
force a  lien  aggregating  $4,241.68  for  labor  performed  by  127 
different  persons,  alleging  that  each  individual  claim  had 
been  by  the  claimant  assigned  to  her.  A  list  of  the  names 
is  incorporated,  several  of  them  being  a  surname  only,  the 
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christian  name  being  omitted.  There  are  no  accounts  stated 
or  data  by  which  the  amount  of  each  individual  claim  can 
be  ascertained,  or  showing  how  the  aggregate  amount  was 
made  up.  The  right  of  plaintiff  in  error  is  based  upon  an 
alleged  assignment  to  him  of  the  claim  of  Van  Ham,  while 
her  suit  was  pending  and  undetermined.  After  the  assign- 
ment to  plaintiff,  he  filed  an  amended  complaint  in  which  the 
original  complaint  of  Van  Ham  is  embodied  in  full  and  made 
a  part.  There  is  no  amendment  made  to  the  original  causes 
of  action,  as  stated  in  the  Van  Ham  complaint,  except  that 
in  that  the  aggregate  amount  due  Van  Ham  is  stated  to  be 
$4,241.68,  and  in  the  amended  complaint  of  plaintiff,  after 
setting  out  the  assignment  of  the  cause  of  action  to  him,  he 
states  that  the  aggregate  amount  due  is  not  $4,241.68,  but  is 
$8,187.50,  for  which  he  asks  a  lien.  In  this,  as  in  the  Van 
Ham  complaint,  no  items  are  given  to  make  the  aggregate, 
and  although  no  payments  had  been  made  the  aggregate  is 
reduced  over  $1,100,  without  showing  how  the  reduction  was 
affected.  Although  in  the  Van  Ham  complaint  it  is  alleged 
that  the  individual  claims  were  assigned  in  writing  as  re- 
quired by  statute,  no  form  of  the  assignments  is  given  by 
which  the  regularity  could  be  determined,  and  if  written  as- 
signments were  made  in  each  instance,  it  is  rather  surprising 
that  even  the  name  of  the  assignor  was  not  known.  The 
right  to  a  lien  and  the  remedy  for  enforcing  it  are  purely 
statutory,  and  the  suflBciency  of  the  complaint  can  only  be 
tested  by  its  provisions  and  requirements. 

It  is  hardly  necessary  to  say  that  while  a  statute  of  the 
chai-acter  in  question  should  be  liberally  construed  in  favor 
of  those  who  have  the  right  to  invoke  its  aid,  the  remedy 
granted  being  special  and  entirely  dependent  upon  the  stat- 
ute, its  requirements  must  be  complied  with,  and  such  facts 
stated  in  the  complaint  as  show  full  compliance,  and  show 
that  the  party  has  a  claim  that  he  has  a  legal  right  to  enforce. 
Decker  v,  Myles^  4  Colo.  566 ;  San  Juan  etc.  Co.  v.  Finchj  6 
Colo.  214 ;  Oreeley  Co,  v.  Harris^  12  Colo.  226  ;  Cannon  et  al. 
V.  Williams^  14  Colo.  21. 
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The  provisions  of  the  statute  are  as  follows : 

"'  Whoever  shall  do  any  work  or  furnish  any  material  by 
contract,  express  or  implied,  with  the  owner  of  any  land^  his 
agent  or  trustee,  for  the  construction,  enlargement,  alteration, 
or  repair  of  any  building  or  other  structure  upon  such  land, 
or  in  making  any  other  improvements  or  in  doing  any  other 
work  upon  such  land,  as  stated  in  the  following  sections,  shall 
have  a  lien  upon  such  land,  building,  structure  or  other  im- 
provement for  the  amount  and  value  of  the  work  so  done  or 
material  so  furnished.  *  *  *  For  the  purpose  of  this  act 
the  term  ^  work  *  shall  be  deemed  to  include  labor  of  every 
kind,  whether  skilled  or  unskilled;  and  for  said  purposes, 
except  when  otherwise  indicated,  any  person  having  an  as> 
signable,  transfei-able  or  conveyable  interest  or  claim  in  or  to 
any  land,  building,  structure  or  other  property  mentioned  in 
this  act,  shall  be  deemed  an  owner.  Any  pei-son  rendering 
personal  services  for  wages  or  otherwise,  or  by  the  use  of 
machinery,  teams  or  otherwise,  shall  be  deemed  a  contractor 
or  sub^ion  tractor  of  either  degree  as  the  case  may  be,  as  well 
as  any  person  doing  work  by  the  job  or  piece.'*  2  Mills  Ann. 
Stat.,  pp.  1609-10,  §  2867. 

^^  Any  pei'son  wishing  to  avail  himself  of  the  provisions  of . 
this  act  shall  file  for  record,  in  the  ofiBce  of  the  county  re- 
corder of  the  county  wherein  the  property  to  be  effected  (af- 
fected) by  the  lien  is  situated,  a  statement  containing.: 

"  First. — The  name  or  names  of  the  owner  or  owners  of  such 
propert}',  or  in  case  the  owner  or  owners  be  not  known  to 
him,  a  statement  to  that  effect. 

'^  Second. — The  name  of  the  person  claiming  the  lien,  the 
name  of  the  person  who  furnished  the  material  or  performed 
the  labor  for  which  the  lien  is  claimed,  and  the  name  of  the 
contractor,  when  the  lien  is  claimed  by  a  sub-contractor  or  by 
the  assignee  of  a  sub<!ontractor,  or  in  case  the  name  of  the 
contractor  is  not  known  to  him,  a  statement  to  that  effect. 

"  Third. — A  description  of  the  property  to  be  charged  with 
the  lien  sufficient  to  identify  the  same. 

**  Fourth. — A  statement  showing  the  total  amount  of  the 
Vol.  III-5 
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indebtedness,  the  credits  thereon,  if  any,  and  the  balance  dae 
each  claimant.  Such  statement  shall  be  signed  and  sworn  to 
by  the  party  claiming  such  lien,  or  by  some  person  by  him  au- 
thorized, to  the  best  knowledge  and  belief  of  the  affiant.  In 
case  two  or  more  persons  claim  an  interest  in  the  same  lien, 
it  shall  be  sufficient  for  one  of  such  persons,  or  some  other 
person  in  their  behalf,  to  verify  such  statement,  and  the  sig^ 
nature  of  any  such  affiant  to  any  such  verification  shall  be 
a  sufficient  signing  of  the  statement.  In  order  to  preserve 
a  lien  for  work  performed  or  material  furnished  by  a  sub- 
contractor there  must  be  served  upon  the  owner  of  the  prop- 
erty, his  agent  or  trustee,  at  or  before  the  time  of  filing  with 
the  county  clerk  and  recorder  the  statement  above  provided 
for,  a  copy  of  such  statement.  If  neither  the  owner  nor  any 
i^ent  of  the  owner  can  be  found  in  the  county  where  the 
property  is  situated,  an  affidavit  to  that  effect  shall  l)e  filed 
with  the  aforesaid  statement."  2  Mills  Ann.  Stat.,  pp.  1617- 
18,  §  2876. 

By  sec.  2888  it  is  provided :  ^^  Any  number  of  persons 
claiming  liens  and  not  contesting  the  claim  of  each  other  may 
join  as  plaintiffs  in  the  same  action,  and  when  separate  ac- 
tions are  commenced  the  court  may  consolidate  them  upon 
motion  of  any  party  or  parties  in  interest  or  upon  its  own 
motion." 

Before  any  attempted  assignment  there  must  have  been 
127  individual  claims,  capable  of  being  made  causes  of  action, 
varying  in  amounts,  which,  by  an  assignment  in  writing,  could 
be  aggregated,  and  after  trial  have  been  made  an  aggregated 
judgment.  Yet  upon  trial  each  of  the  127  individual  causes 
of  action  would  have  to  be  established.  In  the  language  of 
the  statute  each  is  a  "claimant"  and  each  must  comply  with 
the  law,  and  the  defendant  has  a  legal  right  to  contest  each 
separate  and  individual  claim,  although  in  the  hands  of  the 
assignee.  An  aggregated  judgment  may  be  entered  as  the 
result  of  the  findings  of  the  individual  claims.  Each  of  the 
127  claims  must  be  regarded  and  tried  as  a  separate  suit; 
hence,  defendants  by  the  complaint  should  have  been  inform- 
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ed  of  the  daim  of  each,  and  the  balance  dae,  so  as  to  enable 
them  to  answer  and  contest  each  indiYidaally. 

Assignees  taking  by  Yirtue  of  an  assignment  could  take  no 
greater  rights  than  their  assignors  had,  Yiz.,  a  right  to  assert 
and  enforce  the  lien.  When  an  assignee  declares  himself 
entitled  to  an  amoant  as  an  aggregate  sum  resulting  from  127 
assigned,  without  giving  any  amounts  making  the  aggregate 
or  due  any  individual,  the  defendant  could  only  answer  and 
contest  the  aggregate  as  claimed  by  the  assignee  instead  of 
the  claims  of  the  claimants  who  had  a  right  to  invoke  the  stat- 
ute. This  view  is  fully  sustained  by  the  statute,  and  must, 
of  necessity,  be  adopted ;  otherwise,  defendants  would  be  ab- 
solutely precluded  from  defending  against  the  original  claim- 
ant, asserting  his  right  to  a  statutory  lien  for  labor  alleged 
to  have  been  performed. 

By  the  language  of  the  statute,  the  lien  is  given  to  those 
^  who  shall  do  any  work  or  furnish  any  material,  (y  contract^ 
express  or  implied^  with  the  owner,"  etc.  There  is  no  privity 
between  the  assignee  and  the  owner,  and  the  assignee  could 
only  recover  by  alleging  and  proving  a  specific  sum  due  his 
assignor  by  reason  of  labor  performed  under  a  contract,  and 
that  by  Yirtue  of  the  assignment  he  succeeded  to  it. 

This  Yiew  is  sustained  by  Cannon  v,  WiUiams^  14  Colo.  21, 
where  it  is  said,  *^  The  doctrine  of  liberal  construction  is  not 
broad  enough  to  coYcr  such  defects  as  the  one  in  question. 
There  is  not  a  substantial  compliance  with  the  statute.  Stat- 
ing a  balance  due  can  hardly  be  regarded  even  as  an  attempt 
to  give  the  abstract  of  indebtedness  required.'' 

Jin  Keystone  Co,  v.  Gallagher^  5  Colo.  23,  it  is  said : — *^  The 
demands  of  the  lien  claimants  are  several  in  their  nature 
and  in  tlie  mode  of  their  enforcement.  Each  files  his  sepnr 
rate  statement  as  the  statute  requires;  each  pi'esents  his 
separate  petition  to  enforce  the  lien,  and  therein  sets  out  his 
particular  cause  of  action.  *  *  «  Each  claim  so  presented  is, 
in  its  nature,  a  several  and  distinct  action,  but  in  order  to 
aYoid  a  multiplicity  of  writs,  sales  and  costs,  and  to  prevent 
preferences  among  lien  claimants,  *  *  *  all  the  claims  may 
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be  heard  and  determined  in,  nominally^  one  proceeding  adju- 
dicated at  one  time,  and  enforced  under  one  decree."  See, 
ako,  Power  v.  McCord,  86  111.  214. 

We  conclude  that  the  judgment  of  the  court  sustaining 
the  demurrers  was  correct.  No  cause  of  action  whatever 
was  shown.  The  aggregate  amount  in  the  hands  of  the 
assignee  was  not  within  the  statute ;  no  other  was  attempted 
to  be  pleaded. 

Affirmed. 
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Mabtik,  Plaintiff  in  Ebbob,  y.  McCabthy,  DEFENDAifrr      <3S8   435 

IN  Ebbob. 

1.  IlTTXR VKHTIOK. 

Any  perBon  who  has  an  interest  in  the  matter  in  litigation,  in  the  snc- 
oess  of  either  of  the  parties,  or  an  interest  against  botii,  may,  in. 
tenrene  in  the  action. 

2.  SAUK— £ffect  of  Dismissal. 

A  Tolnntary  dismissal  of  an  intervention,  without  any  agreement  of  the 
parties  or  other  circumstances  tending  to  show  that  such  dismissal 
was  intended  as  a  final  disposition  of  the  dispute  between  the  par- 
ties, is  not  a  bar  to  another  action  by  the  intervenor. 

3.  NoKsurr. 

A  voluntary  nonsuit  taken  by  the  plaintiff  at  any  time  before  trial  does 
not  estop  him  to  bring  a  new  action. 

JSrrar  to  the  District  Court  of  Pueblo  County. 

Mesars.  Dixon  &  Dixon  and  Messrs.  Ubmy  &  Cbane, 
for  plaintiff  in  error. 

Messrs.  Roobbs,  Cuthbbbt  &  Ellis,  for  defendant  in 
error. 

Richmond,  P.  J.,  deliYered  the  opinion  of  the  court. 

NoYember  26,  1890,  Frank  C.  Taft  made  an  assignment' 
for  the  benefit  of  his  creditors  to  Edmund  H.  Martin,  plaintiff 
in  error.  Prior  to  the  assignment,  the  sheriff  of  Pueblo 
county,  T.  6.  McCarthy,  pursuant  to  a  writ  of  attachment 
sued  out,  seized  a  stock  of  merchandise  and  had  the  same  in 
custody  at  the  time  of  the  assignment.  The  assignee  de- 
manded possession  of  the  stock,  which  was  refused.  There- 
after Beifeld  &  Co.  instituted  an  attachment  proceeding  in 
the  district  court  of  Arapahoe  county  against  Taft  and  the 
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sheriff  of  Pueblo  county  and  levied  upon  the  property  covered 
hy  the  assignment  and  former  attachment  writ.  Subsequently 
Martin  filed  a  plea  of  intervention  which  Beifeld  &  Co.  an- 
swered. Before  the  trial  of  the  plea  of  intervention  either 
on  the  pleadings  or  the  merits  and  after  the  order  of  sale  had 
been  entered,  Martin  voluntarily  dismissed  his  intervention 
proceeding  with  the  consent  of  the  court  and  subsequently 
commenced  an  action  for  damages  against  the  sheriff.  Trial 
was  had  in  the  county  court  and  judgment  rendered  in  favor 
of  Martin  for  the  sum  of  $1,542.28.  An  appeal  was  taken  to 
the  district  court  where,  after  the  evidence  offered  by  plain- 
tiff had  been  received,  defendant  moved  the  coui-t  to  dismiss 
the  action  on  the  gi*ound  that  Martin  had  two  remedies,  and 
having  elected  to  claim  the  property  as  intervenor  in  the 
original  attachment  suit,  he  thereby  defeated  his  right  to  in- 
stitute an  action  for  the  valu€  of  the  goods.  The  motion  to 
dismiss  was  sustained.  The  only  question  involved  in  this 
appeal  is,  did  the  action  of  Martin  in  instituting  the  interven- 
tion proceedings  and  subsequently  dismissing,  defeat  his 
right  to  institute  another  action. 

The  code  provides  that  any  person  shall  be  entitled  to  in- 
tervene in  an  action  who  has  an  interest  in  the  matter  in 
litigation,  in  the  success  of  either  of  the  parties  to  the  action, 
or  an  interest  against  both  *  *  ♦. 

We  do  not  think  that  this  or  any  other  provision  of  the 
code  makes  it  obligatory  upon  a  party  to  intervene  in  pro- 
ceedings where  the  title  to  property  or  the  possession  thereof 
is  involved,  although  he  may  know  of  the  proceedings,  be  the 
owner  or  entitled  to  the  possession.  It  is  clearly  a  right  that 
he  may  exercise,  and  one  he  could  not  have  exercised  unless 
conferred  by  statute. 

By  the  code  it  is  also  provided  that  an  action  may  be  dis- 
missed or  a  judgment  of  nonsuit  entered  in  the  following 
cases: 

First.  By  the  plaintiff  himself  at  any  time  before  trial  upon 
the  payment  of  costs  if  a  counterclaim  has  not  been  made  *  *  *• 
Session  Laws,^  1887,  p.  149. 
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By  the  record  in  this  case  we  learn  that  this  action  of  dis- 
missal was  voluntarily  made  by  the  attorneys  for  the  inter- 
yenor.  It  was  not  the  result  of  an  Agreement  between  the 
parties  nor  did  it  amount  to  a  retrctxit.  It  was  nothing  more 
than  a  discontinuance,  and  after  a  most  thorough  examination 
of  all  the  authorities  at  our  command,  we  have  reached  the 
conclusion  that  the  dismissal  under  the  circumstances  did 
not  defeat  his  right  to  institute  another  action. 

In  Frea9  et  al.  v.  Engelbrecth  et  al.^  8  Colo.  377,  this  lan- 
guage is  used:  *  *  •  ««It  was  never  heard  that  judgment  of 
turn  pros,  at  law,  or  the  dismissal  of  a  bill  in  equity,  expressly 
for  default  of  prosecution,  would  bar  another  suit  at  law,  or 
a  new  bill  in  equity  for  the  same  cause.  The  judgment  or 
decree  it  is  said  is  but  ^  the  blowing  out  of  a  candle  which  a 
man  may  light  again  at  his  pleasure.' " 

In  the  case  of  Parks  v.  Dunlap^  86  Cal.  189,  Works,  J., 
in  commenting  upon  a  similar  proposition  says :  *^  The  con- 
tention of  the  appellant  is,  that  the  dismissal  as  to  him,  in  the 
former  action,  was  a  retraxit^  amounted  to  an  adjudication  in 
his  favor,  as  to  the  validity  of  his  mortgage,  and  is  a  bar 
against  the  respondents  to  any  defense  against  it.  Conceding, 
however,  that  the  question  in  litigation  in  the  former  action 
was  the  same  now  presented,  it  is  well  settled  that  the  vol- 
untary dismissal  of  an  action,  without  any  agreement  of  the 
parties  or  other  circumstances  tending  to  show  that  such  a 
dismissal  was  intended  as  a  final  disposition  of  the  dispute 
between  the  parties,  is  not  a  bar  to  another  action."  Merritt 
V.  Campbell^  47  Cal.  542 ;  CrossTnan  v,  Davis^  79  Cal.  608. 

In  the  case  of  The  First  National  Bank  of  Ft.  Dodge  v. 
Haire  et  al.^  36  Iowa,  443,  it  was  held  that  *^  where  a  plaintiff 
by  his  counsel  entera  a  dismissal  of  his  cause  in  writing  on 
the  back  of  the  petition,  with  the  manifest  intent  of  dismiss- 
ing it,  and  both  parties  act  accordingly,  the  action  will  be 
deemed  dismissed,  and  its  pendency  cannot  be  relied  upon  to 
defeat  a  subsequent  action  for  the  same  cause. 

Where  a  suit  is  discontinued  after  judgment  the  adjudica- 
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tion  concludes  no  one  and  is  not  an  estoppel  or  bar  in  any 
sense.    Loeb  v.  Willis,  100  N.  Y.  231. 

In  National  Waier  Works  Company  v.  The  School  District^ 
23  Mo.  Court  of  Appeals,  227,  it  was  held  that  a  ^  nonsuit  is, 
in  effect,  a  dismissal  of  the  action,  and  this  may  be  done  at 
any  time  before  the  final  submission  for  the  verdict  of  the 
jury.  A  voluntary  nonsuit,  taken  by  the  plaintiff  at  any 
time  before  the  judgment,  urill  not  estop  him  to  bring  a  new 
action.  Much  more  so  should  this  rule  apply  where  the 
nonsuit  is  enforced  b}'  an  adverse  conelusive  ruling  of  the 
court." 

The  plaintiff  by  entering  a  nonsuit  retains  the  advantage 
of  bringing  another  action,  and  this  he  can  doubtless  do  when 
the  nonsuit  is  ordered  by  the  court.  Mason  v,  Letois,  1  G. 
Greene's  Reports,  496.  See,  also.  Smith  v.  Ferris,  1  Daly,  18  ; 
Lambert  v.  Sandford,  2  Blackford,  137 ;  18  Amer.  Dec.  149. 

A  decree  dismissing  a  bill  is  no  b^  to  a  subsequent  suit, 
unless  it  is  shown  that  there  was  an  absolute  determination 
that  the  party  had  no  title,  and  that  the  matter  is  res  a^udi- 
cata.  Chase's  Case,  1  Bland's  Ch.  206 ;  17  Amer.  Dec.  277. 
*  *  *  It  is  conceded  that  a  previous  suit  against  one  or 
more  is  no  bar  to  a  new  suit  against  others  even  though  the 
first  suit  be  pending,  or  have  proceeded  to  judgment  when 
the  second  is  brought.  The  second  or  even  a  subsequent 
suit  may  proceed  until  a  stage  has  been  reached  in  some  one 
of  them  at  which  the  plaintiff  is  deemed  in  law  to  have 
either  received  satisfaction,  or  to  have  elected  to  rely  upon . 
one  proceeding  for  his  remedy  to  the  abandonment  of  the 
others  *  *  *.     Cooley  on  Torts,  p.  167. 

We  could  multiply  authorities  in  support  of  our  position, 
but  we  deem  it  unnecessary  to  do  so.  There  was  no  judg- 
ment upon  the  merits  in  the  controversy  between  the  attach- 
ing creditor  and  intervenor.  No  agreement  entered  into  nor 
personal  appearance  on  the  part  of  the  intervenor  which 
would  amount  to  a  retraxit 

The  contention  of  defendant  in  error  that  the  psMrtiea.hav- 
ing  elected  to  file  a  petition  in  intervention,  whereby  they 
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claimed  the  possession  of  the  property  in  controversy  as 
against  all  the  parties,  are  estopped  from  bringing  this  action, 
we  cannot  sanction.  All  oi  the  cases  cited  in  suppoii;  of 
their  contention  do  not  present  the  question  as  in  the  case  at 
bar.  There  is  no  doubt  that  there  are  certain  acts  or  omis- 
sions of  a  party  by  which  another  ia  injured,  from  which  a 
liability  results  to  make  compensation  in  damages.  In  such 
cases  the  law  implies  a  promise  to  pay  the  damages  and  the 
injured  party  may  treat  the  action  as  arising  from  the  tort, 
or,  by  waiving  the  tort,  sue  upon  an  implied  contract  by  set- 
ting forth  the  facts  from  which  the  law  infers  a  promise. 
This  light  exists  for  the  wrongful  taking  or  conversion  of 
chattels,  things  in  action  or  money ;  the  wrongful  use  of 
lands ;  appropriation  of  rents  and  profits ;  fraud  of  purchaser 
in  obtaining  goods  on  credit.  Thus,  when  goods  and  chattels 
have  been  wrongfully  taken  or  detained,  and  have  been  sold 
or  disposed  of  by  the  wrongdoer,  the  owner  may  sue  in  toi-t 
for  the  damages  or  he  may  waive  the  tort  and  bring  his  action 
on  the  implied  promise.     Maxwell  on  Code  Pleading,  p.  581. 

By  the  intervention  proceedings  Martin  did  not  waive  the 
tort,  nor  was  it  a  complaint  based  upon  an  implied  promise. 
In  neither  of  the  proceedings — the  one  now  under  considera- 
tion or  the  intervention — was  or  is  there  a  waiver  of  the 
wrongful  taking. 

The  single  principle,  upon  which  the  entire  doctrine  of 
election  rests,  is  very  simple  and  is  formulated  by  Mr.  Pome- 
roy  as  follows : — ^*  From  certain  acts  or  omissions  of  a  party 
creating  a  liability  to  make  compensation  in  damages,  the 
law  implies  a  promise  to  pay  such  compensation.  Whenever 
this  is  so,  and  the  acts  or  omissions  are  at  the  same  time  tor- 
tious, the  twofold  aspect  of  the  single  liability  at  once  fol- 
lows, and  the  injured  party  may  treat  it  as  arising  from  the 
tort,  and  enforce  it  by  an  action  setting  forth  the  tortious 
acts  or  defaults:  or  may  treat  it  as  arising  from  an  im- 
plied contract,  and  enforce  it  by  an  action  setting  forth  the 
faets  from  which  the  promise  is  inferred  by  the  law."  Pome- 
roy  on  Remedial  Rights,  §  568. 
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The  New  York  cases  cited  are  in  keeping  with  this  prin- 
ciple and  in  iio  sense  militate  against  our  conclusion.  We 
think  the  court  erred  in  sustaining  the  motion  to  dismiss  the 
action. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed. 

On  rehearing  the  following  opinion  was  announced : 

Pee  Ctjeiam.  We  have  carefully  examined  the  authori* 
ties  submitted  on  the  rehearing  in  this  case. 

At  the  time  of  writing  the  opinion  our  attention  had  not 
l)een  called  to  cases  wherein  the  exact  propositions  now  un- 
der consideration  had  been  discussed. 

In  the  case  of  Perrin  v,  Claflin^  11  Mo.  13,  it  is  held  that 
'^  Where  the  goods  of  one  are  seized  under  an  attachment 
against  another,  on  an  interpleader  filed  by  the  owner  of  the 
goods  so  taken,  if  the  plaintiff  in  the  attachment  defend  the 
interpleader,  it  will  be  evidence  of  his  assent  to  the  seizure 
by  the  ofiBcer,  and  such  subsequent  assent  will  render  the 
plaintiff  liable  in  trespass.'^ 

The  general  doctrine  is  that  "  One  who  is  the  owner  of 
property  attached  to  that  of  another,  may  either  intervene 
in  the  suit  to  claim  his  property,  or  he  maj^  sue  the  sheriff 
or  the  purchaser  without  making  himself  a  party  to  the  at- 
tachment suit.  When  he  has  been  adjudged  the  owner,  he 
has  his  action  against  the  sheriff  for  wrongful  seizure  "  *  *  «  . 
Waples  on  Attachment  and  Garnishment,  p.  488. 

The  Supreme  Court  of  Missouri  in  the  case  of  Clark  v. 
Brett^  71  Mo.  478,  a  case  similar  to  the  one  now  under  con- 
sideration, say :  "  It  is  contended  with  plausibility,  by  de- 
fendant's counsel,  that  Clark,  on  the  seizure  of  the  goods  by 
the  sheriff,  had  his  election  to  sue  in  trespass  or  replevin,  or 
to  interplead  under  the  statute  ;  and  that  having  elected  to 
proceed  under  the  statute,  and  obtained  a  judgment  in  his 
favor,  he  is  precluded  from  resorting  to  any  other  remedy. 
The  judgment  rendered  was  for  the  recovery  of  the  property 
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which  had  been  sold  under  the  order  of  the  court,  and  the 
proceeds  of  sale  were  considerably  less  than  the  invoice  price 
of  the  goods."  Held  that  "  The  recovery  of  judgment  by 
an  interpleader  in  attachment  proceedings,  will  be  no  bar  to 
an  action  by  the  interpleader  against  the  attaching  o£B[cer 
for  the  wrongful  seizure." 

These  authorities  and  others  furnished  by  the  plaintiff  in 
error  conclusively  satisfy  us  that  we  should  adhere  to  our 
opinion. 


Mitchell  et  al.,  Appellants,  v.  Hughes,  Appellee. 

L  MABBIKD  WoMAH — ^TsSTAHEirrABT  POWBR. 

At  common  law  a  /eme  covert  was  incapable  of  dispoBing  of  a  freehold 
estate  by  wilL 

2.  Samb. 

Under  the  statutes  of  this  state,  a  married  woman  is,  as  agidnst  her  hus- 
band, under  disability  to  dispose  of  more  than  one  half  of  her  es- 
tate by  wiU. 

8.  Equitt  JuBisnionoN— -Pbobatb  Mattebs. 

A  oonrt  of  equity  wlU  not  entertain  jurisdiction  to  set  aside  the  probate 
of  a  wiU  unless  some  special  and  exceptional  circumstances  be 
aYerred  which  warrant  the  interference. 

4.  JXTBISDIOTIOB  OF  COUHTT  COUBTS. 

Original  jurisdiction  to  admit  a  wiU  to  probate  and  to  proceed  to  such 
final  determination  as  shall  settle  the  rights  of  aU  parties  concerned 
is  vested  in  the  county  courts. 

Appeal  from  the  District  Court  of  Weld  County, 
Mr.  B.  L.  Cabb  and  Mr.  F.  P.  Segob,  for  appellants. 

Mr.  Geobge  S.  Adams,  for  appellee. 

BiBSELL,  J.,  delivered  the  opinion  of  the  court. 

By  a  bill  which  was  good  in  form  if  it  had  been  sufficient 
in  substance,  William  Hughes,  the  appellee,  sought  to  set 
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aside  what  purported  to  be  the  last  will  and  testament  of  one 
Jane  Hughes,  known  at  the  time  of  her  death  as  Jane  Mes- 
clon.  In  its  substantial  averments  the  complaint  set  forth  a 
marriage  on  the  20th  day  of  April,  1870,  between  Hughes 
and  the  decedent,  who  was  then  Jane  Stevens,  and  alleged 
the  continued  existence  of  the  marriage  relation  to  the  time 
of  her  death  on  the  18th  day  of  August,  1887.  The  will  bore 
date  the  9th  of  April,  1886,  and  bequeathed  all  of  the  estate 
of  the  decedent,  both  real  and  personal,  to  Rachel  Hillier, 
her  daughter.  After  the  death  of  the  devisor,  and  on  the 
11th  of  October,  1887,  the  will  was  presented  for  probate  to 
the  county  court  of  Weld  county,  and  was  duly  probated. 
There  is  no  question  concerning  the  regularity  of  the  pix)- 
ceedings  in  that  tribunal,  the  qualification  of  the  executors, 
and  their  entry  upon  the  discharge  of  their  duties.  Mitchell 
and  Probert  were  appointed  guardians  of  the  minor  devisee, 
Rachel  E.  Hillier.  They  took  possession  of  all  the  decedent's 
property.  When  this  suit  was  started  they  were  managing 
the  estate,  collecting  its  rents,  issues  and  profits,  and  dispos- 
ing of  it  according  to  the  terms  of  the  will.  Hughes  prayed 
that  the  will  be  set  aside  and  he  be  decreed  the  sole  heir,  and 
entitled  to  the  immediate  possession  of  all  the  property,  for 
an  accounting  and  general  relief. 

The  defendants  by  their  answer  denied  all  the  material 
averments  of  the  complaint  and  then  set  up  an  affirmative 
defense  which  substantially  stated  that  Hughes  and  the  de- 
cedent Jane  lived  together  and  cohabited  as  man  and  wife 
for  about  a  year  in  the  state  of  Pennsylvania,  when  Hughes 
desei-ted  her  and  came  to  Colorado  to  live.  Jane  followed 
him  to  the  state  within  a  year,  when  they  resumed  their  ap- 
parent relations  of  husband  and  wife,  and  continued  to  live  in 
that  fashion  for  about  six  months.  In  1872,  Hughes  again 
deserted  her  and  removed  to  Illinois,  where  be  remained  until 
after  her  death  in  1887.  This  plea  likewise  set  up  a  marriage 
and  cohabitation  between  Hughes  and  another  woman,  with 
whom  he  lived  until  he  brought  this  suit.  It  was  averred 
that  the  desertion  in  1872  was  absolute  and  final;  that  the 
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wife  had  never  heard  of  or  from  Hughes  from  that  time  to  the 
day  of  her  death ;  that  he  failed  to  contribute  to  her  support; 
and  generally  stated  that  he  continued  in  good  health  and 
possessed  of  his  foil  earning  capacity.  During  all  those  yeai-s 
of  separation  the  decedent  carried  on  business  as  9,  feme  sole^ 
and  accumulated  all  the  property  which  she  attempted  to 
dispose  of  by  her  last  will  and  testament. 

The  plaintiff  moved  to  strike  out  the  affirmative  defense 
and  it  was  eliminated  from  the  pleading.  The  defendants 
moved  to  dismiss  the  action.  This  motion  was  argued  and 
denied.  Leave  was  then  given  to  the  plaintiff  to  amend, 
and  he  inserted  an  allegation  that  he  was  never  served  with 
pi'ocess,  and  did  not  appear  at  the  probate  of  the  will  in  the 
county  court.  Thereafter  the  defendants  withdrew  their  gen- 
eral denial  and  demurred  to  the  amended  complaint.  The 
demurrer  was  overruled,  and  a  decree  was  entered  declaring 
the  will  to  be  null  and  void,  and  setting  aside  the  proceed- 
ings for  its  probate  in  the  county  court,  and  ordering  costs 
against  Mitchell  and  Probei't. 

Neither  the  complaint  nor  the  answer  were  sufficient  in 
substance.  The  demurrer  to  the  complaint  ought  to  have 
been  sustained.  The  limitations  on  the  power  of  9,  feme  covert 
at  the  common  law  to  dispose  of  her  property  by  will  are 
well  established.  Aside  from  property  which  might  be  put 
in  the  hands  of  trustees  subject  to  her  testamentary  disposi- 
tion, any  will  made  by  a  married  woman  which  disposed  of 
freehold  estates  was  entirely  void.  Several  exceptions  were 
ingrafted  on  this  limitation.  According  to  the  earlier  cases, 
if  a  woman  lived  alone  and  transacted  business  as  9k  feme  sole^ 
her  husband  at  the  time  having  been  banished,  or  having 
abjured  the  realm,  she  was  permitted  to  exercise  many  of  the 
rights  enjoyed  by  nfeme  sole.  She  could  sue  and  be  sued, 
was  held  liable  for  her  debts,  and  on  her  commercial  paper 
might  maintain  necessary  actions  for  the  protection  of  her 
freehold  estates,  and  at  her  death  might  dispose  of  the  prop- 
erty of  which  she  died  seized.  Coke  on  Littleton,  vol.  1  (1st 
Am.  ed.),  §  200;  Countess  of  Portland  v.  Prodgers^  2  Vern., 
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p.  104 ;  Derry  v.  Dueheu  Itazarmt^  1  Ld.  Baym.  147 ;  New* 
Mcme  V.  Bowyer^  8  Peere  Wins.  87. 

By  an  insensible  process  of  extension,  resulting  probably 
from  a  misapprehension  of  the  basis  of  the  principle  of  abju- 
ration, the  doctrine  was  applied  to  cases  in  which  originally 
it  was  without  force.  Some  of  the  Elngiish  cases,  as  well  as 
some  of  the  early  ones  in  this  country,  conceded  to  the 
feme  covert  the  power  of  testamentary  disposition,  the  power 
to  bring  suit  and  to  contract  commercial  obligations,  where 
the  husband  was  out  of  the  country  and  maintained  none  of 
the  ordinary  marital  establishments,  and  exercised  none  of 
his  conjugal  rights.  Gregory  v.  Paul,  15  Mass.  80 ;  Ih'ongh- 
ton  AdnCrt  v.  HUT 9  EzWn,  2  Hayward's  Rep.  614 ;  Comr 
wall  V.  Hoyty  7  Conn.  420. 

The  later  decisions,  which  reviewed  most  of  the  cases  es- 
tablishing a  different  rule,  re-established  the  principle  which 
inhibits  a  feme  covert  from  doing  those  things  as  to  which 
she  was  originally  under  disability  by  reason  of  her  covert- 
ure, unless  the  established  exceptions  springing  from  ban- 
ishment, technical  abjuration  or  war  between  the  different 
nations  of  their  residence  and  allegiance  were  clearly  shown. 
Marshall  v.  JRutton,  8  Durn.  and  Elast,  297 ;  Boggett  v.  Frier 
et  al.,  2  East,  800;  Itobinson  v.  Reynolds  et  al^  1  Aiken 
(Vt.)  174 ;  WiUiamson,  et  al.,  v.  Dawes,  9  Ring.  292  ;  Deah 
v.  Richmond,  5  Pick.  461 ;  Vreeland^s  Hx'rs  v.  Ryno^s  ExW, 
26  N.  J.  Eq.  160. 

It  may  thus  be  taken  to  be  tolerably  clear  that  unless  the 
rule  be  varied  by  some  facts  other  than  what  appear  on  the 
face  of  the  present  complaint,  the  decedent  could  not  at  the 
common  law  execute  a  will  disposing  of  her  estate.  If  the 
will  is  to  be  supported  under  the  statutes  of  Colorado,  she  is 
likewise  under  disability  to  dispose  of  the  whole  of  it.  Her 
statutory  testamentary  power  is  limited  to  the  disposition  of 
one  half  of  her  estate  as  against  her  husband,  if  he  be  living 
at  the  time  of  the  execution  of  the  will.  These  concessions, 
however,  do  not  operate  to  support  the  complaint  The 
common  law  rule  which  deprived  the  feme  covert  entirely  of 
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testamentary  power  is  inoperative  in  Colorado,  since  the 
statute  expressly  gives  the  right  to  the  married  woman  to 
dispose  of  one  half  of  her  property,  dying  while  married. 
Since  this  power  is  possessed  by  the  feme  cavertj  the  only 
effect  resulting  from  the  execution  of  a  will  which  disposes 
of  all  of  her  property  without  recognition  of  the  husband's 
rights,  is  to  render  it  invalid  as  to  the  one  half  of  the  estate, 
and  to  subject  all  legacies  to  a  proper  and  pro  rata  deduction. 
Logan  v,  Logan^  11  Colo.  44 ;  Doane  v.  Lake^  82  Me.  268. 

It  follows  that  the  decree  which  set  aside  the  will  and  the 
proceedings  for  the  probate  of  it  in  the  county  court  was  en- 
tirely erroneous  and  cannot  be  sustained.  According  to 
what  is  contained  in  the  record  the  will  may  have  been  en- 
tirely valid.  The  proceedings  certainly  must  be  presumed 
to  be  regular  in  the  absence  of  any  showing  to  the  contrary. 
To  reverse  the  decree  for  these  errors  alone  would  not  result 
in  an  accurate  disposition  of  the  controversy.  It  must  be 
reversed  with  dii-ections  to  the  court  below  to  dismiss  the 
complaint.  This  necessity  springs  from  the  absence  of  juris- 
diction in  the  district  court  under  the  case  as  laid  to  enter 
any  decree  whatsoever  in  the  premises.  It  is  the  general 
rule  well  established  in  this  country  that  a  court  of  equity 
will  not  entertain  jurisdiction  of  a  suit  to  set  aside  a  will  and 
proceedings  for  its  probate,  unle&ssome  special  circumstances 
be  averred  by  reason  of  which  the  general  equitable  jurisdic- 
tion of  courts  will  attach.  According  to  our  constitution 
and  the  statutes  which  have  been  enacted  to  carry  out  its 
provisions,  county  courts  are  courts  of  probate,  fully  clothed 
with  original  jurisdiction  to  hear  and  determine  all  this  class 
of  controversies,  and  to  proceed  to  such  final  determinations 
as  shall  settle  the  rights  and  interests  of  all  parties  concerned. 
It  is  not  necessary  to  go  to  the  extent  of  holding  that  the 
jurisdiction  conferred  by  the  constitution  is  exclusive,  nor  to 
the  limit  of  the  rule  sometimes  enunciated  that  courts  of 
equity  generally  are  without  jurisdiction  in  the  premises ; 
but  the  conclusion  can  be  safely  rested  upon  the  principle  to 
which  all  courts  subscribe  that  no  bill  for  such  purposes  will 
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be  entertained  unless  it  presents  some  special  features,  or 
the  case  involves  some  exceptional  circumstances  which  wai^ 
rant  the  interference  of  the  court  upon  some  well  recognized 
basis  of  equitable  jurisdiction.  Pomeroy's  Eq.  Jurisprudence, 
vol.  1,  §  849;  Case  of  BrodericVB  WUl,  21  Wall.  608; 
Ohipman^  et  al.^  v.  Montgomery^  et  al,^  68  N.  Y.  221 ;  Heire 
of  Adams  v.  Adams^  et  eU.  22  V t.  50. 

There  was  no  allegation  in  the  complaint  which  even 
tended  to  bring  the  present  case  within  the  limits  of  that 
well  settled  doctrine.  The  only  substantial  averments  upon 
which  the  jurisdiction  of  the  court  was  made  to  depend  were 
those  stating  the  marriage,  the  execution  of  the  will,  the 
death  of  the  devisor,  and  the  proceedings  in  probate.  Evi- 
dently of  themselves  these  facts  suggest  none  of  the  divers 
grounds  which  are  recognized  as  legitimate  bases  of  equit- 
able interference. 

It  is  urged  that  the  plaintiff  did  not  prove  that  he  was  le- 
gally married  to  Jane  Stevens.  None  of  the  evidence  is  be- 
fore the  court.  It  is  not  possible,  therefore,  to  say  whether 
the  complainant  offered  that  strict  proof  of  marriage,  valid  by 
the  laws  of  the  state  where  it  was  entered  into,  which  is  es^ 
sential  to  uphold  the  finding  on  that  subject. 

It  is  exceedingly  doubtful  whether  the  answer  filed  on  be- 
half of  the  devisor  and  the  executors  would  admit  proof  of 
what  was  alleged  by  way  of  defense.  It  contained  many 
averments  which  if  supported  by  other  proper  allegations 
might  possibly  have  brought  it  within  the  principle  of  some 
of  the  adjudicated  cases.  Vide  Abbott  v.  Bailey,  6  Pick.  89; 
Gregory  v.  Pierce,  4  Mete.  478 ;  Arthur  v.  Israel,  15  Colo. 
147. 

It  is  not  deemed  necessary  to  precisely  settle  this  question 
or  determine  the  particulars  with  respect  to  which  the  affirm- 
ative defense  was  apparently  insufficient.  It  was  stricken 
out  of  the  pleading,  the  balance  of  the  answer  was  withdrawn, 
and  a  demurrer  was  interposed  to  the  complaint,  and  on  this 
the  defense  rested.  What  has  been  said  with  reference  to 
it- springs  from  the  apparent  importance  attached  to  it  in  the 
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arguments  by  counsel.  While  the  question  may  possibly  re- 
arise  in  the  county  court,  if  the  appellee  still  has  a  right  to 
proceed  in  that  forum,  the  facts  on  which  the  defense  mubt 
rest  are  not  sufiBciently  before  the  court  to  warrant  an  ex- 
pi-ession  of  a  definite  opinion  on  their  sufSciency  as  a  defense 
to  the  proceeding. 

For  the  reasons  expressed,  the  judgment  of  the  court  over- 
ruling the  demuiTcr  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss  the  complaint 
at  the  costs  of  the  plaintiff. 

Meveraed* 


<^«» » 


Mabeell,  Appellant,  v.  Matthews  et  al.,  Appellees. 

1.  AomrcT— Ratification  by  Adoptiok. 

A  party  may  not  accept  what  has  been  done  for  him  by  one  who  is  not 
his  agent,  and  deny  the  power  of  the  individual  to  act.  If  he  adopts 
the  acts  by  accepting  tlie  benefits  ot  the  transaction,  he  will  be 
charged  with  a  responsibility  for  the  things  done. 

2.  Appellate  Pbactice — Immaterial  Ebbob. 

Where  the  trial  was  to  the  court  without  a  jury,  and  there  was  sufficient 
competent  testimony  to  support  the  finding  and  judgment,  there 
cannot  be  a  reversal  because  the  court  erred  in  permitting  to  be 
brought  to  its  attention  incompetent  evidence,  for  it  will  be  assumed 
that  this  did  not  influence  its  conclusion. 

3.  Appellate  Practice. 

That  a  judgment  is  erroneous  with  respect  to  the  amount  for  which  it 
was  entered,  does  not  necessarily  require  the  remanding  of  the 
cause.    The  judgment  may  be  modified  and  affirmed  in  this  court. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  Chables  I.  Thomson,  for  appellant. 

Mr.  F.  G.  Salbcok  and  Mr.  F.  S.  Rice,  for  appellees. 

Bibsell,  J.,  delivered  the  opinion  of  the  court. 
Vol.  Ill— 4 
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There  are  no  legal  propositions  of  mnch  diflBcult}'^  to  be 
settled  and  applied  in  determining  the  rights  of  the  parties 
to  this  controversy.  The  application  of  the  well  settled 
principle  of  adoption  or  ratification  will  determine  the  whole 
matter.  It  is  only  needful  to  state  the  controversy  to  make 
it  apparent  that  this  principle  must  control  the  judgment. 

Ill  1886,  the  appellant,  Markell,  and  W.  J.  H.  Miller  were 
joint  owners  of  the  ^^  La  Salle ''  claim.  They  worked  it  to- 
gether until  early  in  January,  1887,  when  Markell,  who  ap- 
parently had  been  putting  up  all  the  expenses  of  operating 
the  property,  teleg^phed  Miller  to  stop  work  on  his  account. 
The  order  proceeded  from  a  misunderstanding  between  the 
tenants  in  common  which  need  not  be  stated.  The  order 
was  disregarded  in  so  far  as  it  concerned  the  progress  of  the 
work,  which  Miller  continued  on  his  own  apcount  until  early 
in  July.  It  is  unimportant  to  state  the  reasons  which  actu- 
ated Miller  in  this  pi*oceeding ;  the  fact  alone  is  the  impor- 
tant element  in  the  litigation.  During  the  time  that  Miller 
was  working  the  property,  he  incurred  considerable  debts 
which  at  the  last  date  remained  unsettled.  Markell  was  a 
nonresident,  and  when  he  arrived  in  Aspen  in  July  he  en- 
tered into  negotiations  with  Miller  looking  to  the  adjustment 
of  their  controversies.  By  reason  of  some  antecedent  trans- 
actions between  these  parties,  Markell  had  become  indebted 
to  Miller  to  the  extent  of  about  $1,600,  and  Miller  had 
brought  suit  to  enforce  his  supposed  rights  in  the  property, 
and  to  recover  what  he  claimed  was  due  him.  This  is  an 
impoi-tant  fact  to  remember  when  the  question  of  ratification 
comes  to  be  considered.  While  Miller  was  prosecuting  his 
operations  on  the  property,  he  mined  and  shipped  consider- 
able ore  which  he  sold  to  the  appellees,  J.  F.  Matthews  & 
Co.  According  to  the  quite  common  usage  among  people 
who  are  working  mines  which  produce,  but  do  not  yield 
enough  to  pay  cun-ent  expenses,  he  obtained  from  Matthews 
&  Company  sundry  advances  upon  ores  to  be  mined  and 
shipped.  The  advances  were  made  under  the  agreement  that 
they  should  be  repaid  by  ore  to  be  subsequently  mined,  if 
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sufficient  for  the  purpose.  The  arrangement  seems  to  have 
been  carried  out  in  good  faith  between  Miller  and  Matthews 
&  Company,  but  the  result  was^  that  upon  the  conclusion  of 
their  dealings  there  was  due  Matthews  &  Company  upwards 
of  ill,800.  They  brought  this  suit  against  Markell  to  compel 
him  to  pay  these  advances.  He  defended,  set  up  his  oi*der 
to  stop  work,  and  insisted  that  he  could  not  be  held  liable 
for  the  debts  which  Miller  had  contracted  during  the  time 
its  operations  were  earned  on  contrary  to  his  diiections  and 
expressed  wish.  It  is  tolerably  clear  that  he  cannot  be  held 
liable  on  the  theory  of  an  agency  properly  exercised  by  Mil- 
ler at  the  time  the  debt  was  contracted.  If  he  is  to  be  held 
at  all  it  must  be  on  the  ground  that  he  accepted  and  adopted 
Miller's  acts.  There  is  little  difficulty  to  hold  him  on  this 
principle.  When  he  reached  Aspen  he  entered  into  negoti- 
ations with  Miller  to  adjust  their  differences.  Miller*s  clain) 
to  an  interest  in  the  property  seems  to  have  been  recognized, 
and  Markell  agreed  that  if  he  would  forego  his  claim  against 
him  for  some  sixteen  hundred  and  odd  doUai-s,  and  settle 
upon  the  basis  which  he  proposed  concerning  the  interests 
which  Miller  was  to  enjoy  in  the  La  Salle  and  Hariisburg 
properties,  he  would  pay  all  the  debts  which  Miller  had  in- 
curred during  the  time  that  he  was  working  the  property 
without  Markeirs  consent.  The  indebtedness  to  Matthews 
&  Company  was  not  the  sole  obligation  which  Miller  had 
contiucted  and  left  undischarged,  but  there  were  sundry 
other  claims  for  supplies  of  various  soi-ts  held  against  Miller 
and  the  mine  by  the  dealers  in  Aspen.  These  supplies  in- 
cluded groceries  and  materials  which  are  essential  to  mining 
operation.  It  is  important  to  state  what  Miller  did  on  the 
property  whereby  the  debts  accrued.  There  seems  to  be  no 
question  that  it  was  development  work  which  tended  to  the 
opening  up  and  advancement  of  the  claim  as  a  piece  of  min- 
ing property.  There  is  another  very  important  circumstance 
to  be  stated  in  this  connection.  This  claim  was  adjacent  to 
what  was  oalled  in  that  section  the  ^^  Durant ''  property,  and 
it  was  for  the  interest  of  the  owners  of  the  claims  that  a 
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drift  should  be  run  along  the  boundary  line  between  the  two 
properties.  This  work  was  done  by  Miller  under  an  agree- 
ment that  the  Durant  Company  should  pay  for  it.  The  work 
was  done  at  a  profit,  and  netted  a  thousand  dollars,  which 
was  paid  into  the  common  treasury  of  the  La  Salle  mine. 
Markell  received  the  benetit  of  the  expenditures  which  Mil- 
ler made  and  of  the  money  earned  and  paid  into  the  treasury. 
There  is  thus  an  ample  consideration  for  the  agreement 
which  Markell  made  concerning  these  debts.  Unless  there 
be  some  legal  obstruction  to  a  recovery  he  should  be  held 
liable  under  his  agreement.  The  recovery  can  easily  be  sup- 
ported. A  party  may  not  accept  what  has  been  done  for 
him  by  one  who  is  not  his  agent,  and  deny  the  power  of  the 
individual  to  act.  In  other  woi-ds  it  is  settled  bv  the  author- 
ities  that  it  is  enough  to  charge  the  principal  with  a  respon- 
sibility for  the  things  done,  if  he  adopts  the  acts  by  accepting 
the  benefits  of  the  transaction.  In  this  case  work  was  done 
on  the  property  to  its  advantage  ;  Markell  got  the  benefit  of 
the  profits  from  running  the  line  drift  between  the  La  Salle 
and  Durant  claims ;  he  agreed  to  accept  the  benefit  of  the 
ore  which  had  been  shipped  to  Matthews  &  Company  at  the 
time  of  his  agreement  with  Miller,  and  he  was  released  from 
a  liability  to  Miller  amounting  to  upwards  of  il,600.  Under 
all  these  circumstances  it  must  be  held  that  Markell  so  far 
ratified  Miller's  acts  that  he  became  liable  for  the  debts  which 
he  agreed  to  pay. 

During  the  progress  of  the  trial  it  was  sought  to  prove  the 
making  of  the  advance  which  was  the  real  cause  of  action  by 
the  production  of  a  note  to  Matthews  &  Company,  executed 
in  September  following  the  agreement,  and  running  as  the 
individual  promise  of  Miller  to  Matthews,  Webb  &  Company. 
It  was  for  a  certain  sum  at  2  per  cent  interest  signed  by  W. 
J.  H.  Miller,  Manager,  and  by  W.  J.  H.  Miller.  It  was 
strenuously  objected  that  this  note  was  not  competent  evi- 
dence against  Markell,  and  in  no  manner  tended  to  establish 
his  liability  for  the  claim  sued  on.  The  objection  was  well 
taken  and  the  note  should  have  been  excluded.     There  is  no 
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force  in  the  contention  that  an  exception  was  not  sufficiently 
taken  to  the  introduction  of  the  evidence.  The  case  was 
tried  to  the  court  without  a  jury.  The  objection  taken  was 
not  a  general  one,  but  was  specific  and  raised  the  precise 
questions  whit^h  are  now  presented  for  determination.  The 
court  admitted  it,  subject  to  the  objection  which  was  to  be 
disposed  of  on  the  final  hearing.  Judgment  passed  against 
Markell,  an  exception  was  duly  taken,  and  it  must  be  held 
that  this  sufficiently  saves  the  question  to  entitle  the  party 
to  raise  it  on  the  appeal.  Whatever  error  was  committed  in 
this  regard  cannot  operate  to  reverse  the  judgment.  The 
note  was  wholly  unnecessary  to  the  maintenance  of  the  plain- 
tiffs cause  of  action.  This  was  sustained  otherwise  by  suf- 
ficient competent  testimony.  It  was  clearly  proven  that 
Miller  and  Matthews  &  Company  entei'ed  into  an  agreement 
concerning  the  shipment  and  purchase  of  the  ore.  The  money 
sued  for  was  shown  to  have  been  advanced  by  Matthews 
&  Company.  Markell  adopted  the  agreement,  accepted  its 
benefits  and  promised  upon  a  sufficient  consideration  to  re- 
pay the  money.  Since  there  was  sufficient  competent  testi- 
mony to  support  the  finding  and  judgment  of  the  court,  and 
the  case  was  tiied  without  the  intervention  of  a  jury,  there 
cannot  be  a  revei'sal  because  the  court  erred  in  permitting  to 
be  brought  to  its  attention  incompetent  evidence.  It  will  be 
assumed  that  this  did  not  influence  its  conclusion. 

The  court  entered  judgment  for  an  erroneous  sum.  There 
was  some  evidence  offered  which  tended  to  prove  that  at  the 
time  Miller  got  the  advances  he  agreed  to  pay  2  per  cent  per 
month  interest  for  the  money.  Aside  from  the  note,  there  was 
no  proof  of  any  agreement  that  would  in  the  absence  of  ex- 
press authority  and  ratification  as  to  that  part  of  the  contract 
bind  Markell  to  pay  this  interest.  There  was  neither  au- 
thority nor  ratification.  In  this  respect  the  judgment  is  er- 
roneous. This  error  does  not  require  us  to  send  the  case 
back  for  the  entry  of  a  proper  judgment.  It  can  be  entered 
here  and  the  rights  of  the  parties  properly  protected  and 
conserved. 


3      64 

12  dm 


64  CuRU  V.  Hundley.  [Jan.  T., 

The  judgment  will  therefore  be  modified  and  affirmed.  It 
is  ordered  that  the  interest  included  in  the  judgment  in  ex- 
cess of  the  statutory  rate  be  deducted  from  the  amount  of 
the  judgment  as  entered,  and  that  final  judgment  be  entered 
in  this  court  for  the  amount  of  the  claim  and  statutory  in- 
terest to  the  time  of  the  entry,  and  that  the  costs  of  the  ap- 
peal be  divided  between  the  parties. 

The  judgment  is  modified  and  affirmed. 

Affirmed. 
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CxTRR,  Appellant,  v.  Hundley,  Appellee. 

1.  Appellate  PsACTiCR. 

An  objection  to  testimony  wiU  not,  in  general,  be  considered  in  a  court 
of  review,  unless  the  record  shows  that  the  grounds  of  such  objec- 
tion were  fairly  presented  to  the  trial  court.  It  is  only  where  the 
testimony  is  wholly  inadmissible  for  any  purpose  that  a  general 
objection  will  suffice. 

2.  Negligence. 

A  party,  in  the  exercise  of  a  right  upon  his  own  land  which  involves 
danger  to  the  property  of  his  neighbor,  is  bound  to  provide  against 
such  by  ail  reasonable  prudence  and  care.  The  giving  of  notice  of 
an  intention  to  exercise  the  right  does  not  relieve  him  of  this  duty. 

S.  Instructions. 

If  the  instructions,  as  a  whole,  convey  to  the  jury  the  correct  rule  of 
law  applicable  to  the  question  to  be  determined  by  them,  the  judg- 
ment will  not  be  reversed  because  some  one  of  them  fails  to  state 
the  law  with  sufficient  qualification,  when  the  defects  are  cured  by 
other  instructions. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Lunt  &  Abmit  and  Messrs.  Wolcott  &  Vaile, 
for  appellant. 

Mr.  T.  A.  McMoBBis  and  Mr.  William  Harbison,  for 

appellee. 
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RiCEDCONi),  p.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff,  Hundley,  was  the  owner  of  lot  6,  block  81,  in  the 
city  of  Colorado  Springs,  and  defendant,  Curr,  owned  lot  7 
immediately  south  of  lot  6.  Plaintiff  alleges  that  for  more 
tliaa  a  year  last  past  there  was  standing  upon  this  lot  a  brick 
building  which  was  used  by  him  in  conducting  the  livery 
business. 

That  in  October,  1890,  plaintiff  and  defendant  entered  into 
an  agreement  whereby,  in  consideration  of  $(400  paid  and  for 
other  good  and  valuable  considerations,  the  defendant  agreed 
that  he  would  not  build  upon  or  obstruct  any  portion  of  a 
strip  of  land  two  feet  wide  lying  between  the  lines  of  lots  6 
and  7. 

That  after  making  said  contract,  defendant  proceeded  to 
erect  a  building  on  lot  7,  and  that  in  so  doing  built  on  and 
otherwise  obstructed  portions  of  the  land  mentioned  in  the 
agreement  contrary  to  the  terms  thereof. 

That,  in  excavating  for  the  cellar  and  foundations  of  said 
building  on  his  lot,  he  wrongfully  dug  under  the  surface  of 
the  land  described  in  the  contmct,  and  under  plaintiff's  foun» 
dation  and  removed  the  soil  thei'efrom. 

That  the  work  was  carelessly  and  negligently  performed, 
and  that,  by  reason  of  such  negligence  and  want  of  care  and 
other  wrongful  acts,  the  foundation  of  plainClff's  building 
gave  way,  the  south  wall  was  ci-acked  and  a  poition  there- 
of fell  to  the  ground,  and  plaintiff's  building  was  otherwise 
greatly  and  permanently  injured. 

That  he  had  expended  in  repairing  the  damages  $1,387.75, 
and  was  otherwise  permanently  injured  in  the  sum  of  $1,000, 
and  that  his  business  was  injured  to  the  extent  of  $500. 

Defendant  answers,  sets  up  the  contract  and  further  al- 
leges that  he  gave  due  notice  of  his  intention.  Denies  the 
negligence,  and  alleges  due  care  and  caution,  and  that  plain- 
tiff was  guilty  of  contributory  negligence  in  the  construction 
of  his  building  and  failure  to  take  the  necessary  steps  to  pro^ 
tect  his  wall  from  possible  injuiy  liable  to  result  from  the 
excavation. 
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A  counterclaim  is  set  up  by  the  defendant  Iji  his  answer, 
wherein  he  claims  $300  from  the  plaintiff,  alleging  that  the 
plaintiff's  building  was  on  the  soil  of  the  defendant  and  was 
constructed  of  defective  materials,  and  that  he  had  failed  to 
protect  his  wall,  which  fell  in  and  upon  the  lot  of  the  defend- 
ant and  thereby  delayed  him  in  the  construction  of  his  own 
building. 

Trial  was  had  and  resulted  in  a  verdict  for  the  plaintiff  in 
the  sum  of  92,287.75..  Motion  for  a  new  trial  overruled  and 
judgment  entered  upon  the  verdict.  Appeal  prayed  to  this 
court. 

The  errors  assigned  are  to  admitting  improper  evidence, 
rejecting  proper  evidence,  refusing  instructions  asked  and  in- 
structions given. 

It  is  insisted  that  the  court  erred  in  allowing  the  plaintiff 
to  testify  to  what  in  his  judgment  was  the  permanent  dam- 
age to  his  building. 

We  are  inclined  to  the  opinion  that  the  appellant  is  not 
in  a  position  to  raise  this  question,  for  the  reason  that  the  ob- 
jection to  the  question  as  well  as  to  the  answer  was  not  spe- 
cifically stated.  The  rule  is  that  an  objection  to  testimony 
will  not  in  general  be  considered  in  a  court  of  review,  unless 
the  record  shows  that  the  grounds  of  such  objection  were 
fairly  presented  to  the  trial  court.  It  is  only  where  the  tes- 
timony is  wholly  inadmissible  for  any  purpose  in  the  case 
that  a  general  objection  will  suffice.  Ward  v.  Wilms^  16 
Colo.  86  ;  Lothrop  v.  Boberts,  16  Colo.  260. 

The  objection  made  was  not  to  the  question  or  its  form, 
but  to  the  qualification  of  the  witness.  Had  the  objections 
been  specifically  stated  they  might  have  been  obviated  or 
sustained,  and  in  addition  to  this,  the  record  shows  that  other 
testimony  without  objection  was  given  supporting  the  esti- 
mate made  by  the  plaintiff,  and  amply  supporting  the  con- 
clusion reached  by  the  jury.  If,  therefore,  the  court  erred 
in  admitting  the  testimony  of  plaintiff  in  answer  to  the  ques- 
tion, it  is  not  sufficient  to  warrant  us  in  reversing, the  judg 
ment. 
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The  next  assignment  of  error  is  that  the  court  erred  in  ex- 
cluding evidence  offered  in  support  of  defendant's  counter- 
claim. 

We  assume  from  the  record  that  the  action  of  the  court  in 
excluding  evidence  of  damages  set  forth  in  the  counterclaim 
was  based  upon  its  conclusion  that  the  matters  and  things 
alleged  did  not  constitute  a  counterclaim.  Whether  this  be 
ti'ue  or  not,  it  is  wholly  unnecessary  for  us  to  determine,  in 
view  of  the  fact  that  the  answer  sets  up  as  a  defense  to  plain- 
tiffs right  of  recovery  the  same  matters  as  constituting  con- 
tributory negligence  on  the  part  of  the  plaintiff,  and  evidence 
in  support  of  these  allegations  to  show  contributory  negli- 
gence was  given  without  objection  and  received  the  consid- 
eration of  the  court  in  its  instructions,  as  well  as  the  consid- 
eration of  the  jury  which  found  against  the  defendant.  If 
they  did  not  constitute  contributory  neglect  they  certainly 
would  not  constitute  the  subject-matter  of  a  counterclaim, 
but  by  this  we  do  not  mean  to  be  understood  as  deciding  that 
contributory  negligence  can  be  asserted  as  a  ground  of  re- 
coveiy  b}'  way  of  a  counterclaim  on  the  part  of  a  defendant. 

It  is  claimed  that  the  defendant  had  a  right  to  excavate 
his  lot  for  the  purpose  of  building  on  it,  and  that  he  used  or- 
dinary care  and  skill  in  making  his  excavation,  and  took  rea- 
sonable precaution  to  sustain  plaintiff's  land,  and  hence  was 
not  responsible  for  any  damage  done  thereto.  And  that  it 
was  the  duty  of  the  plaintiff  to  protect  his  land  and  buildings, 
after  having  received  notice  of  defendant's  intention  to  ex- 
cavate and  build.  This  question  was  submitted  to  the  jury 
by  the  court  and  passed  upon  by  them.  And,  besides,  it  can 
be  said  that  the  record  does  not  satisfactorily  show  that  the 
plaintiff  had  sufficient  knowledge  of  the  fact  that  the  defend- 
ant was  digging  his  foundation  in  such  a  manner  as  to  ren- 
der it  possible  that  the  injury  complained  of  would  result, 
and  against  which  he  was  obligated  to  provide. 

The  testimony  shows  that  in  making  the  excavation  the 
defendant  dug  under  the  two-foot  strip,  as  well  as  under  the 
wall  of  the  plaintiff.     Of  course  this  is  a  controverted  prop- 
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osition,  but  nevertheless  it  seems  to  us  that  there  is  suflScient 
evidence  to  support  the  verdict  of  the  jury  that  the  defend- 
ant was  guilty  of  negligence  in  this  particular. 

In  the  case  of  Conboy  et  al.  v.  Dickinson^  92  Cal.  600,  a 
similar  question  was  presented,  and  the  court  took  occasion 
to  say  that  the  giving  of  the  notice  cannot  relieve  the  de- 
fendant of  any  portion  of  the  prudent  care  with  which  he 
must  have  conducted  the  work  in  the  absence  of  the  statutory 
provision  requiring  notice.  His  excavation  must  be  such  as 
would  not  have  caused  the  soil  of  the  adjacent  lot  to  tumble 
in  had  it  remained  in  its  natural  state,  not  built  upon. 

In  the  case  of  Hummdl  v.  Seventh  Street  Terrace  Co.^  20 
Or.  401,  it  was  held  that,  "A  party,  in  the  exercise  of  a 
right  upon  his  own  land  which  involves  danger  to  the  prop- 
erty of  his  neighbor,  is  bound  to  provide  against  such  by  all 
reasonable  prudence  and  care. 

Where  a  defendant  undertakes  to  construct  a  retaining 
wall  on  his  own  land  which  materially  increases  the  risk  of 
the  adjoining  property  to  land  slides,  he  is  bound  to  exercise 
his  right  in  a  way  not  to  expose  the  property  of  the  plaintiff 
to  any  risks  which  might  be  pi-ovided  against  by  the  exer- 
cise of  ordinary  diligence." 

This  seems  to  be  the  rule  laid  down  by  all  ihe  authorities 
and  a  rule  that  was  observed  by  the  court  in  its  instructions 
to  the  jury,  of  which  some  complaint  is  made  in  the  argu- 
ment. The  criticisms  of  the  argument  were  directed  mainly 
to  two  instructions,  one  of  which  examined  separately  would 
need  to  be  qualified.  But  it  is  our  duty  under  the  repeated 
decisions  of  the  supreme  court  of  this  state  to  consider  all 
the  instructions  together  and  when  the  record  discloses  that 
an  instruction  in  the  series,  although  not  stating  the  law  ex- 
plicitly, is  qualified  or  explained  by  others  so  that  the  jury 
will  not  be  likely  to  be  misled,  the  defect  will  be  obviated. 
If  the  instructions  as  a  whole  convey  to  the  jury  the  correct 
rule  of  law  applicable  to  the  question  to  be  determined  by 
them,  the  judgment  will  not  be  reversed  because  some  one 
of  them  fails  to  state  the  law  with  sufficient  qualification 
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when  the  defects  are  cured  by  other  instructions.  This  is 
the  rule  laid  down  in  the  case  last  cited,  and  is  the  rule  of 
the  supreme  court  of  this  state  and  of  this  court.  Murd  v. 
Atkins^  1  Colo.  Ct.  of  Appeals,  449. 

We  do  not  think  it  necessary  to  set  out  the  instructions 
complained  of,  as  we  have  carefully  examined  the  entire 
charge  and  reached  the  conclusion  that  the  instructions  are 
as  favorable  to  the  defendant  as  it  was  possible  for  the  court 
to  give.  We  may  say,  we  think  they  show  a  strong  inclina- 
tion on  the  paili  of  the  coui't  to  lean  toward  the  defendant 
and  support  his  defense.  The  instructions  asked  by  the  de- 
fendant were  properly  refused.  They  did  not  embrace  the 
law  applicable  to  the  pleading  and  the  evidence,  but,  so  far 
as  they  did,  the  court  certainly  included  them  in  the  in- 
structions given. 

The  jury  have  by  their  verdict  concluded  that  the  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff  was 
unsupported  by  the  evidence,  and  that  the  defendant  was 
guUty  of  such  negligence,  carelessness  and  want  of  prudence 
as  to  render  him  liable  for  all  the  damages  resulting  there- 
from, and  there  is  evidence  sufBcient  in  our  judgment  to 
suppoili  this  verdict ;  therefore  it  will  not  be  disturbed. 

The  judgment  is  affirmed. 

Affirmed, 


<••»» 


Lewis  bt  al..  Appellants,  v.  Dodge,  Appellee. 

1.  Appellate  Pbactice. 

Where  no  exceptions  were  taken  to  the  instructions  given  and  they  are 
not  embraced  in  the  record,  an  objection  that  the  court  erred  in  its 
instructions  wiU  not  be  considered. 

2.  Evu>ence. 

The  various  agreements  between  the  parties  which  showed  the  contract 
as  originally  entered  into  and  as  extended  in  its  operation  and  conr 
ditions,  and  which  were  the  result  of  the  conversations  wherein  the 
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aDeged  ndgnpreaeBtatiaoM^  which  aio  the  foandsftioii  of  the  aotioii, 
were  made,  are  admiaaible  in  evidenee. 

Appeal  from  the  Dutriet  Court  of  Chalet  CknaUji. 
Mr.  G.  K.  Habtenstein,  for  appeUants. 

Mr.  C.  S.  LiBBT,  for  appellee. 

BiCHHOND,  P.  J.,  delivered  the  opinion  of  the  conrt. 

In  March,  1886,  Nathaniel  T.  Dodge  and  one  C.  F.  Holt 
entered  into  a  contract  with  Creorgie  C  Lewis  for  the  pur- 
chase of  a  ranch  and  shares  of  stock  in  an  irrigating  ditch. 
At  the  time  of  entering  into  the  contract  J.  H.  Lewis,  hus^ 
band  of  Georgie  C.  Lewis,  represented  to  Dodge  and  Holt 
that  the  ditch  company  in  which  they  were  buying  stock  was 
free  from  debt  and  without  incumbrance,  save  and  except  in 
the  sum  of  S75.00  or  $80.00.  Relying  upon  these  representa- 
tions Dodge  and  Holt  executed  with  Geoi-gie  C.  Lewis  an  es- 
crow agreement,  wherein  it  is  recited  that  ^  the  deed  to  the 
premises  is  to  remain  with  one  V.  C.  Gunnell,  and  to  be  deliv- 
ered on  or  before  the  1st  day  of  December,  1886,  conditioned 
that  Dodge  and  Holt  shall  pay  to  Mrs.  Lewis  $1,500  with  inter- 
est at  10  per  cent,  or  pay  on  or  before  December  1st,  $500  and 
execute  notes  with  a  deed  of  trust  upon  premises  to  secure 
payment  of  balance."  It  is  also  provided  in  the  agreement 
that  ten  shares  of  the  Harmony  Ditch  Company's  stock  shall 
be  delivered  to  Dodge  and  Holt,  together  with  the  deed  of 
conveyance. 

The  provisions  of  this  contract  were  not  fulfilled,  but  in 
July  another  escrow  agreement  was  entered  into  wherein  it 
was  provided  that  if  Dodge  and  Holt,  or  anyone  for  them,  or 
their  assigns,  should  on  or  before  the  1st  day  of  December, 
1887,  pay  to  Mrs.  Lewis  $1,740.70,  then  the  deed  and  shares 
of  stock  should  be  surrendered.  The  conditions  of  this  agi*ee- 
ment  were  not  fulfilled  and  a  subsequent  writing  was  made 
by  Georgie  C.  Lewis  in  which  the  time  for  payment  was  ex- 
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tended,  and  wherein  it  was  agi*eed  that  if  they  should  pay  the 
sum  last  mentioned  on  or  before  December  1st,  and  the  fur- 
ther sum  of  ^00,  then  the  deed  to  the  land  together  witii 
ten  shares  of  the  Harmony  ditch  stock  should  be  delivered. 

In  this  last  contract  it  is  recited  that  if  the  shares  of  stock 
shall  be  in  any  wise  incumbered  or  liens  put  thereon  on  ac- 
count of  Georgie  C.  Lewis,  then  said  parties  may  pay  off  the 
indebtedness  and  the  amount  so  paid  be  deducted  from  the 
amount  to  be  paid  by  them  for  the  stock. 

Under  the  agreement  Holt  and  Dodge  were  let  into  pos- 
session of  the  premises  and  farmed  them  for  some  period  of 
time.  They  afterwards  assigned  their  right  to  purchase  to 
one  Charles  Day.  About  this  time  they  discovered  that  the 
ditch  company  was  indebted  in  the  sum  of  $700  or  more,  and 
in  order  to  make  their  contract  good  to  Day,  they  paid  him 
the  sum  of  $2iiM. 

The  record  discloses  the  fact  to  be  that  J.  H.  Lewis,  acting 
for  his  wife  in  the  negotiations  between  the  parties,  repre- 
sented the  ditch  free  from  incumbrance  or  debt  with  the  ex- 
ception  of  this  9:75.00  or  HSO.OO.  And  that  Dodge  and  Holt 
relied  upon  these  representations.  Notwithstanding  the  repre- 
sentations the  truth  was  that  there  was  an  indebtedness  of  over 
$700,  evidenced  by  note  and  secured  by  a  deed  of  trust,  which 
was  not  placed  of  record  until  after  the  assignment  by  Dodge 
and  Holt  to  Day,  and  that  it  sufficiently  appears  that  this 
sum  of  money  was  due  to  Georgie  C.  Lewis,  and  that  both 
J.  H.  Lewis  and  Georgie  C.  Lewis  knew  at  the  time  of  the 
existence  of  the  indebtedness  and  the  deed  of  trust. 

This  action  was  brought  by  Dodge  to  whom  Holt  bad  as- 
signed his  interest  to  recover  this  sum.  The  cause  was  tried 
to  a  jury  and  verdict  rendered  for  the  plaintiff  in  the  sum 
claimed  with  interest.  Appellant  insists  that  the  judgment 
should  be  reversed  because  of  errors  of  the  court  in  admitting 
testimony  over  their  objection,  in  refusing  testimony  offered, 
and  in  the  instructions  to  the  jury. 

No  exceptions  were  taken  to  the  instructions  to  the  jury, 
nor  are  the   instructions  embraced  in  the  record.     This  of 
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course  eliminates  from  our  consideration  any  question  rela- 
tive to  them. 

The  further  contention  of  appellant  is  that  the  court  erred 
in  admitting  in  evidence  the  various  agreements  made  be- 
tween the  parties.  We  cannot  agree  with  this  contention. 
The  agreements  were  a  part  of  the  transaction.  They  were 
the  I'esult  of  the  conversations  between  Dodge  and  Holt  and 
J.  H.  Lewis,  wherein  the  alleged  misrepresentations  were 
made.  They  showed  the  contract  as  ori^nally  entered  into, 
and  as  extended  in  its  operation  and  conditions.  This  of  it- 
self rendered  them  admissible  and  we  think  absolutely  essen- 
tial to  entitle  plaintiff  to  recover. 

The  further  contention  of  appellant  is  that  the  representa- 
tions made  by  J.  H.  Lewis  did  not  bind  his  wife,  becauae  it 
does  not  appear  from  the  testimony  that  Lewis  was  acting  as 
his  wife's  agent.  The  recoi-d  does  not  support  appellant's 
contention.  Lewis  himself  testifies  that  he  did  act  as  the 
agent  of  his  wife  in  the  transaction.  It  is  true  that  this  is 
not  directly  shown  by  plaintiff's  testimony,  and  if  the  defend- 
ant had  not  cured  the  omi^^sion  by  his  own  testimony  the 
probable  result  would  have  been  that  the  judgment  would 
have  to  be  reversed,  although  we  are  inclined  to  the  opinion 
that  the  circumstances  as  detailed  by  the  witnesses  on  behalf 
of  the  plaintiff  would  warrant  the  conclusion,  without  direct 
proof  that  the  relation  of  principal  and  agent  existed  between 
the  wife  and  husband. 

It  is  further  insisted  that  the  court  erred  in  rejecting  testi- 
mony offered  on  the  part  of  the  defendant  to  prove  certain 
facts  growing  out  of  subsequent  dealings  between  Day  and 
Mrs.  Lewis.  The  testimony  offered  had  no  relation  to  the 
transaction  upon  which  the  suit  was  based.  It  did  not  tend 
to  establish  the  defense  set  up  and  consequently  was  inadmis- 
sible. So  far  as  we  can  gather  from  the  record  the  cause  ap- 
pears to  have  been  fairly  tried,  and  the  jury  having  reached 
the  conclusion  that  the  misrepresentations  were  made  by  J. 
H.  Lewis  while  acting  as  the  agent  of  his  wife,  and  that  the 
representations  were  relied  upon  by  Dodge  and  Holt  and 
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tiiat  they  were  entitled  to  their  damages,  and  this  conclusion 
being  supported  hy  ample  proof,  we  would  not  be  warranted 
in  disturbing  the  judgment. 
The  judgment  must  be  affirmed. 

Affirmed, 


The  Colobado  Loan  &  Tbust  Company  bt  al.,  Plain-     ,g    ^ 
TIFFS  IN  Ebbob,  v.  The  Gband  Valley  Canal  Com- 
pany, Defendant  in  Ebbob. 

1.  FOBOKBT. 

Forgery  is  the  false  making  or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine,  might  apparently  he  of 
legal  efficacy  or  the  foundation  of  a  legal  liahility. 

2.  EquiTABLB  Estoppel. 

Where  one,  by  his  words  or  conduct,  willfully  causes  another  to  believe 
a  certain  state  of  things  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time. 

Mrror  to  the  District  Court  of  Arapahoe  County. 

This  was  a  snit  in  equity  brought  by  the  defendant  in  eiTor 
to  enjoin  the  sale,  quiet  title  and  cancel  coiiveyanoes  of  certain 
lands  and  water  rights  in  Mesa  county.  The  Grand  Valley 
Canal  Company  was  a  corporation  operating  an  irrigating 
canal,  selling  lands,  water  rights,  etc.  It  is  alleged  in.  the 
complaint  that  on  the  first  day  of  Dec,  1884,  defendant  in 
error  made  and  delivered  to  one  Lucius  Cost  deeds  purport- 
ing to  convey  the  lands  in  controversy,  together  with  certain 
water  rights ;  that  on  the  same  date,  Cost  conveyed  the  same 
property  in  trust  to  the  Colorado  Loan  &  Trust  Company, 
as  trustee,  to  secure  the  sum  of  91,000  borrowed  or  to  be  bor- 
rowed. The  trust  deed  was  filed  for  record  on  the  8d  day 
of  December,  1884.     G.  P.  Bissell  &  Co.  of  Hartford,  Conn., 
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bought  the  notes  for  $1,000  made  by  Cost,  secured  by  the 
deed  of  trust  above  mentioned,  the  money  going  to  the  use 
of  The  Grand  Valley  Canal  Company.  On  the  1st  of  Novem- 
ber, 1884,  a  deed  of  trust  was  made  by  The  Grand  Valley 
Canal  Company,  conveying  all  its  property,  including  the 
land  in  controversy,  to  Gustavus  F.  Davis,  trustee,  to  secure 
bonds  to  the  amount  of  $200,000,  issued  by  the  company  and 
put  upon  the  market  for  sale.  Whether  or  not  they  were  all 
sold  we  are  not  informed,  but  a  part,  (amount  not  shown,) 
were  purchased  by  The  Travelers  Insurance  Company.  De- 
fault having  been  made  by  The  Grand  Valley  Canal  Company 
The  Ti-avellers  Insurance  Company  on  the  9th  day  of  March, 
1888,  brought  a  suit  to  foreclose.  On  July  21, 1888,  a  decree 
of  foreclosure  was  entered,  which  was  followed  by  a  sale  of 
the  property,  which  was  purchased  by  The  Travelers  In- 
surance Company,  which  afterwards  sold  and  conveyed  the 
property  to  The  Colorado  Loan  &  Trust  Company.  Bissell 
&  Co.  attempted  to  enforce  their  lien  upon  theland  in  question 
to  satisfy  the  Cost  notes,  and  this  suit  was  instituted  fur  the 
purposes  above  stated.  The  Grand  Valley  Canal  Company 
was  the  successor  of  The  Grand  River  Ditch  Company.  In 
regard  to  the  trust  deed  of  Bissell  &  Co.  it  is  alleged  in  the 
complaint:  "That  on  the  1st  day  of  December,  1884,  pre- 
tended conveyances,  of  the  property  in  controversy  were  exe- 
cuted by  The  Grand  River  Ditch  Company  to  one  Lucius 
Cost.  Plaintiff  is  informed  and  believes  that  the  conveyances 
were  a  forgery.  That  some  one,  not  authorized,  signed  the 
name  of  T.  C.  Henry,  the  president  of  The  Grand  River 
Ditch  Company,  to  the  deeds,  and  that  the  deeds  were  never 
acknowledged  by  Henry,  and  that  the  deeds  were  not  the 
deeds  of  The  Grand  River  Ditch  Company." 

The  answer  fuUj*^  denies  the  allegation  of  forgery  of  the 
deeds,  etc.,  and  alleges :  "  That  C.  P.  Bissell  &  Co.  in  good 
faith  paid  out  the  money  on  the  notes  secured  by  the  deeds 
of  trust,  executed  by  Lucius  Cost  to  The  Colorado  Loan  & 
Trust  Company.  That  the  notes  of  said  Cost  were  negotiat- 
ed and  sold  to  said  Bissell  &  Co.  by  T.  C.  Henry,  the  presi- 
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dent  of  The  Grand  River  Ditch  Company,  and  that  T.  C. 
Henry,  as  such  president  represented  to  Bissell  &  Co.  tbdit 
all  the  deeds  were  good  and  valid,  and  that  Bissell  &  Co.  re- 
lied upon  such  representation." 

A  trial  was  had  upon  the  issue  involved,  and  a  large 
amount  of  testimony  taken.  On  the  22d  of  January,  1891, 
the  cause  was  submitted.  On  the  26th  of  January,  1891, 
there  was  a  finding  for  the  plaintiff  and  a  decree  finding 
that  Cost  had  no  title,  and  the  trust  deeds  made  by  him  were 
invalid  and  void,  and  allowing  the  injunction.  To  reverse 
such  decree  a  writ  of  error  was  sued  out  to  this  court. 

Mr.  J.  P.  Bbockway,  for  plaintiffs  in  error. 

Mr.  Wm.  R.  Babboxjr,  for  defendant  in  error. 

Reed,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

It  will  be  observed  that  only  one  issue  is  made  by  the 
pleadings,  viz.,  the  validity  of  the  deed  from  The  Grand 
Valley  Canal  Company  to  Cost.  The  validity  of  the  trust 
deed,  made  by  Cost,  is  dependent  upon  his  title,  hence,  only 
the  validity  of  his  title  is  involved.  By  the  pleading  and 
the  conduct  of  the  entire  case,  it  appears  to  be  conceded 
that  the  Cost  security  would,  if  valid,  be  prior  to  and  take 
precedence  of  that  of  the  other  parties,  consequently,  this 
issue  of  validity  is  the  only  one  to  be  determined.  There 
is  another  insisted  upon  in  argument,  but  not  presented  by 
the  pleading,  which  will  be  examined  hereafter. 

The  allegation  in  the  complaint  is,  ^^  that  the  conveyances 
were  a  forgery ;  that  some  one  not  authorized  signed  the 
name  of  T.  C.  Henry,  the  president  of  the  Gmnd  River 
Ditch  Company,  to  the  deeds,  and  that  the  deeds  were  never 
acknowledged  by  Henry,  and  that  the  deeds  were  not  the 
deeds  of  The  Grand  River  Ditch  Company."  A  novel  and 
very  peculiar  case  is  made  in  evidence.  It  is  not  pretended 
Vol.  Ill— 6 
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that  Cost  or  anyone  in  his  interest  committed  the  forgery, 
or  was  guilty  of  any  irregalarity  whatever  in  the  entire  trans- 
action, or  daring  his  life  had  any  knowledge  of  the  present 
supposed  irregularities.  It  is  conceded  that  the  land  was 
regularly  purchased  by  him  from  the  Ditch  Company  and 
an  agreement  made  by  it  to  convey  to  him.  Taking  the 
case  as  claimed  to  have  been  made  by  the  evidence  and  we 
liave  the  anomalous  one  of  the  officers  and  managers  of  a 
corporation  forging  a  deed  to  its  own  property  to  close  a 
legitimate  sale  and  execute  a  contract,  and  setting  up  its 
own  fraud  to  defeat  its  convej^ance.  The  fraud  attempted 
to  be  proved,  it  will  readily  be  seen,  was  not  the  fraud  of 
the  gi'antee  upon  the  company  but  the  fraud  of  the  company 
upon  its  grantee,  who  acted  in  good  faith — ^ueither  partici- 
pated in  nor  had  knowledge  of  it. 

A  brief  examination  of  the  evidence  of  plaintiff  in  error 
and  of  the  officers  of  The  Grand  Vallej'^  Canal  Company 
when  called  for  the  defense  is  necessary.  T.  C.  Henry  was 
president  of  The  Grand  Valley  Canal  Company,  the  defend- 
ant;  when  called  by  the  plaintiff  in  error,  he  testified  nothing 
whatever  in  regard  to  the  supposed  forgery  of  his  name  to 
the  deed — ^a  fact  that  should  not  pass  without  comment.  It 
was  the  only  issue  in  the  case,  and,  if  a  forgery  of  his  name, 
he  was  certainly  the  most  competent  witness  to  establish  the 
fact,  yet  in  such  examination  the  subject  of  the  forgery  was 
studiously  avoided.  When  called  and  examined  by  the  de- 
fense, he  stated:  that  he,  as  president  of .  the  defendant, 
made  the  contract  with  Cost  for  the  sale  and  conveyance  of 
the  land  to  him.  ^'  I  don't  recollect  particularly  the  time 
and  circumstances  under  which  those  particular  deeds  were 
executed.  I  remember  well  the  agreement  and  transaction 
that  culminated  in  that  tmnsactibu.  Perhaps  if  I  were  to 
see  the  deeds  I  should  recall  some  more  of  the  circumstances 
connected  with  it."  He  had  not  seen  the  original  deeds  of 
the  land  since  they  were  executed  and  delivered.  The  deeds 
for  water  rights  from  the  company  to  Cost,  which  were  a 
part  of  the  same  transaction,  and  wei'e  shown  him,  he  iden- 
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tified  as  having  been  executed  by  him.  He  testified  :  "  My 
present  recollection  is  that — in  fact,  I  know  that  it  was  my 
]>ractice  to  sign  papers,  when  I  was  an  officer,  in  blank  and 
leave  them  in  possession  of  a  notaiy  public,  to  be  used  as 
occasion  might  require ;  *'  and  in  regard  to  those  particular 
deeds,  "  My  present  recollection  is  that  I  left  deeds  probably 
signed  many  months  before  this  time,  in  the  possession  of 
the  notar}'  who  was  in  the  office,  Mr.  Rees,  in  his  presence." 

**  Q.  Do  you  know  who  prepared  the  deeds  that  you  made 
in  this  matter?    A.  No,  sir ;  without  looking  at  them. 

"  Q.  Did  you  do  it?    A.  No,  sir,  I  signed  them  in  blank." 

H.  J.  Aldrich,  secretary  and  treasurer  of  the  company,  on 
behalf  of  the  plaintiff: 

**  Q.  Did  you  have  authority  to  sign  Mr.  T.  C.  Henry's 
name,  the  president,  to  deeds  in  his  absence  ?    A.  I  did. 

"  Q.  And  were  you  accustomed  to  sign  deeds  in  his  ab- 
sence ?  A.  I  did  such  things  on  some  occasions.  It  didn't 
amount  to  a  custom,  but  I  did  it  sometimes. 

"  Q.  Now,  when  you  would  sign  Mr.  Henry's  name  to  deeds 
in  his  absence,  what  would  be  done  in  reference  to  having 
them  acknowledged  ?  A.  Well,  I  don't  recall  any  instance 
when  I  signed  his  name,  but  still  I  think  it  was  done  in  some 
instances. 

"  Q.  Now,  when  you  signed  Mr.  Henry's  name  as  presi- 
dent to  an  instrument,  would  you  hand  it  to  Mr.  Rees,  and 
would  he  certify  that  it  was  acknowledged  before  him  as  a 
notary  public  ?  A.  I  don't  know  whether  he  did  or  not,  and 
I  don't  know  as  I  ever  handed  any  to  him."  When  called 
by  the  defendant  he  testified : 

^*  Q.  I  will  ask  you  to  look  at  the  signature  to  these  three 
instruments,  and  say  whose  signature  it  is,  if  you  know? 
(Three  papers  handed  to  witness.)  A.  I  should  say  they 
were  the  signature  of  T.  C.  Heniy. 

"  Q.  How  well  are  you  acquainted  with  T.  C.  Henry's  sig- 
nature ;  how  many  times  have  you  seen  it  ?  A.  A  very  great 
number  of  times. 

^*  Q.  Have  you  seen  him  sign  his  name  a  very  great  num- 
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ber  of  times?  A.  Yes,  sir;  I  am  as  familiar  with  it  as  I  am 
with  my  own. 

*^  Q.  And  you  say  that  this  signature  is  the  signature  of 
T.  C.  Henry,  do  you?    A.  That  would  be  my  judgment. 

"  Q.  I  believe  you  said  that  in  some  cases  you  were  au- 
thorized by  Mr.  Henry  to  sign  his  name  in  his  absence?  A.  I 
was. 

"  Q.  Do  you  remember  the  transaction  of  the  giving  of  the 
deeds  to  Lucius  Cost  by  The  Grand  River  Ditch  Company, 
which  has  been  mentioned  here  ?     A.  Yes,  sir. 

^^  Q.  Do  you  remember  about  the  negotiation  of  the  notes 
and  deed  of  trust  given  by  Lucius  Cost  to  Messrs.  Bissell  & 
Co.,  the  defendants  here  ?     A.  I  do. 

"  Q.  Did  you  take  part  in  that  negotiation  ?    A.  I  did. 

^'  Q.  On  whose  behalf  were  you  acting  in  negotiating  those 
notes  and  selling  them  to  Bissell  &  Co.?  A.  In  behalf  of 
The  Grand  River  Ditch  Company. 

**  Q.  When  the  notes  were  negotiated,  who  received  the 
money?    A.  The  Grand  River  Ditch  Company. 

"  Q.  What  consideration  was  moving  from  The  Grand 
River  Ditch  Co.  to  Lucius  Cost  in  the  warranty  deeds  to  the 
land  in  controversy,  that  were  delivered  to  him  ?  A.  The 
title  to  the  land. 

"  Q.  What  was  the  consideration  moving  from  Cost  to  The 
Grand  River  Ditch  Company  ?    A.  The  trust  deed. 

^^Q.  Anything  else?  A.  And  the  title,  if  I  understand 
that  question. 

"  Q.  In  other  words,  what  did  Lucius  Cost  pay  The  Grand 
River  Ditch  Company  for  this  land ;  what  did  he  give  for  it  ? 
A.  I  don*t  remember  what  the  consideration  was.  You  mean 
how  much  it  was  ? 

"  Q.  In  other  words,  what  did  the  Grand  River  Ditch  Com- 
pany receive  from  him  ?    A.  They  received  a  deed  of  trust. 

'*  Q.  Well,  what  else  besides  the  deed  of  trust ;  what  goes 
with  the  deed  of  trust,  in  other  words?  A.  Why,  a  note  and 
deed  of  trust. 
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^^  Q.  They  received  Mr.  Cost's  two  notes  and  the  deeds  of 
trust?    A.  Yes. 

'*  Q.  And  you  have  already  stated,  as  I  remember,  when 
those  notes  were  negotiated,  the  money  was  received  by  The 
Grand  River  Ditch  Company  ?    A.  Yes,  sir. 

**  Q.  Do  you  remember  how  the  deeds  were  delivered  to 
Lucius  Cost?    A.  I  do  not. 

"  Q.  You  know  that  they  were  delivered,  however  ?  A.  I 
know  that  they  were  delivered ;  yes. 

"  Q.  Do  you  know,  Mr.  Aldrich,  whether  or  not  any  other 
officer  or  director  of  The  Grand  River  Ditch  Company  knew 
of  the  making  of  these  deeds  to  Lucius  Cost,  and  the  loaning 
of  this  money,  and  the  reception  of  it  from  Bissell  &  Co.  for 
the  benefit  of  The  Grand  River  Ditch  Company,  as  you  have 
stated  ?    A.  I  knew  Mr.  Henry  and  Mr.  Coulson. 

"  Q.  Were  Mr.  Henry  and  Mr.  Coulson  both  directors  of 
The  Grand  River  Ditch  Company  ?    A.  They  were. 

"Q.  And  Mr.  Henry  was  its  president?    A.  He  was." 

Mr.  Barrows,  who  was  a  clerk  in  the  loan  department  of 
the  defendant  in  error,  was  called,  and  testified  for  both  par- 
ties, in  effect,  that  he,  as  clerk,  prepared  all  the  deeds  in  ques- 
tion, four  or  five  in  number,  and  delivered  them  to  Mr. 
Aldrich,  the  secretary  ;  also,  prepared  the  deed  of  trust  from 
Cost  upon  the  land  and  the  notes ;  also,  that  he  filled  up  the 
application  for  a  loan.  The  deeds  testified  to  embraced  those 
to  water  rights  conveyed  at  the  same  time  from  the  company 
to  Cost.  Here  his  testimony  upon  ^his  part  of  the  contro- 
versy stops.  He  does  not  say  whether  the  name  of  Mr.  T. 
C.  Henry  had  been  previously  written  by  Henry  on  the  blanks 
used,  or  whether  the  signature  was  blank,  nor  does  he  testify 
who  signed  the  name  of  Mr.  Henry.  The  impression  from 
his  testimony  would  be  that  the  name  of  Mr.  Henry  was 
written  by  Mr.  Aldrich  or  some  one  else,  and  not  by  Mr. 
Henry,  but  here  is  a  clash  between  his  testimony  and  that  of 
Henry.  Barrows  testifies  to  the  making  out  by  him  of  all 
the  papers,  water  deeds  included,  and  that  they  were  all  in 
the  same  condition  when  delivered  to  Mr.  Aldrich,  the  secre* 
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tary,  while  Heary  upon  the  stand  has  sworn  to  the  deeds  to 
the  water  rights  and  sworn  that  his  name  to  them  was  writ- 
ten by  himself ;  the  deed  to  the  land  was  not  there.  Taking 
all  the  testimony,  it  is  perhaps  unnecessary  to  say,  that  it 
fails  to  show  the  perpetration  of  any  crime  or  fraud  or  any 
attempt  or  intention  to  perpetrate  either.  There  is  an  ab- 
solute lack  of  proof  of  intention,  which  is  an  indispensable 
element.  If  the  evidence  establishes  anything,  it  is  of  an  ir- 
1^ ,  regular  manner  of  transacting  business,  a  want  of  technical 

K  compliance  with  the  requirements  of  the  law  in  regard  to  the 

^  conveyance  of  real  estate.     We  do  not  wish  to  be  understood 

'^'  as  intimating  that  strict  compliance  with  tlie  statutory  re- 

quirements can  be  dispensed  with,  and  that  if  the  supposed 
facts  and  irregularities  had  been  satisfactorily  established 
they  would  not  have  vitiated  the  conveyance.  But  here  we 
have  the  anomaly  of  three  different  ofBcers  of  a  corporation 
who  had  exclusive  control  of  the  conveyancing,  testifying, 
when  called,  to  discredit  their  own  conveyance  to  three  dif- 
ferent and  incompatible  sets  of  facts  in  the  same  transaction 
and  establishing  neither. 

Forgery  is  defined  to  be  ^'the  fraudulent  making  or  alter- 
ation of  a  writing,  to  the  prejudice  of  another  man's  rights.*' 
3  Greenlf.  Ev.  §  103. 

^^  A  false  making  or  making  malo  animo  of  any  written  in- 
strument for  the  purpose  of  fraud  and  deceit."  2  Russ. 
Grim.  Law,  318 ;  Com'wlth  v.  Ayer^  8  Cush.  (Mass.)  150. 

^^  To  constitute  this  Offense  it  is  also  essential  that  there 
be  an  intent  to  defraud.*'  3  Greenlf.  £v.  103 ;  4  Black.  Com. 
247. 

^^  It  is  the  false  making  or  materially  altering,  with  intent 
to  defraud^  of  any  writing,  which,  if  genuine,  might  apparent- 
ly be  of  legal  eflScacy  or  the  foundation  of  a  legal  liability." 
1  Bish.  Grim.  Law,  §  672. 

It  will  readily  be  observed  that  there  was  no  forgery — the 
intention  to  defraud  was  entirely  lacking,  which  is  the  veiy 
basis  of  the  crime.  The  property  conveyed  was  that  of  the 
party  who  is  charged  with  the  forgery.     The  owner  cannot 


1898.]        CoLOBADo,  ETC.,  Co.  V.  Canal  Ca  71 

be  guilty  of  forgery  in  the  execution  of  a  conveyance  of  his 
own  property  for  the  benefit  of  another  in  pursuance  of  a  le- 
gitimate contmct  of  sale.  It  may  have  been  irregular,  lack- 
ing in  legal  formalities,  which  would  have  avoided  it  if 
challenged  by  a  bona  fide  purchaser,  without  notice  of  its 
existence,  and  that  is  the  most  that  could  be  said,  even  if  the 
plaintiff  in  error  had  fully  established  the  irregularity  at- 
tempted. 

The  testimony  of  the  officei's  of  defendant  conclusively 
shows  that  Cost*s  application  for  the  loan  was  made  to  The 
Colorado  Loan  &  Trust  Company  direct ;  that  Cost  was  not 
to  receive  the  proceeds  of  the  loan  ;  that  The  Grand  Valley 
Canal  Company  was  to  be  the  beneficiary  through  the  plain- 
tiff in  error,  and  that  the  proceeds  of  the  loan  went  through 
the  office  of  the  plaintiff  in  error. 

Mr.  Henry  said  :  **  I  don't  now  recollect  whether  the  notes 
were  sent  to  me,  or  sent  from  the  office  of  The  Colorado 
Loan  &  Trust  Company  direct  to  Mr.  Bissell ;  but  the  appli- 
cations were  sent  to  me,  which  stated  the  basis  of  the  loan, 
and  I  negotiated  for  the  loan  as  called  for  in  the  application." 
This  fully  fixes  these  important  facts :  First,  the  knowledge 
of  the  plaintiff  in  error  of  the  entire  transaction  ;  second,  its 
participation  in  seeming  the  loan,  giving  credit  to  the  secu- 
rities and  getting  the  money  from  Bissell  &  Co. ;  third,  the 
participation  of  the  officei's  of  the  defendant  in  error,  and 
that  its  president  pei-sonally  negotiated  it,  and,  of  necessity, 
indorsed  and  vouched  for  its  legitimacy  and  validity,  conse- 
quently, the  plaintiff  cannot  claim  to  have  been  an  innocent 
purchaser  under  the  other  trust  deed  without  knowledge  of 
the  lien  of  Bissell  &  Co.,  nor  can  the  defendant  in  error  set 
up  its  own  irregularities  to  defeat  a  security  that  both  plain- 
tiff and  defendant  were  connected  with,  and  placed  upon  the 
market  and  received  the  proceeds  of. 

It  is  contended  in  argument  that  prior  to  the  conveyance 
to  Cost  The  Grand  Valley  Canal  Company  had  conveyed 
all  its  property,  including  the  land  conveyed  to  Cost  in  trust, 
to  secure  the  payment  of  1^85,000  borrowed ;  that  such  indebt- 
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edness  remained  unpaid  and  became  a  part  of  the  $200,000, 
the  subsequent  loan,  which  was  to  that  extent  a  renewal, 
and  being  such  took  precedence  of  the  Cost  conveyance.  No 
such  allegation  is  contained  in  the  pleading  nor  any  issue. 
The  allegation  is  that  the  property  was  conveyed  to  Davis 
(trustee)  ^'  to  secure  the  payment  of  its  bonds  in  the  sum 
of  |f200,000."  Another  difficulty  arises.  If  the  contention 
could  prevail,  it  could  only  be  effective  as  to  the  $85,000. 
The  Cost  claim  could  not  be  subrogated  to  the  entire 
$200,000,  as  attempted  in  argument.  Neither  in  pleading 
uor  argument  is  there  an  effort  made  to  make  the  $85,000 
superior  to,  or  to  separate  it-  from,  the  remaining  $115,000, 
so  as  to  give  it  precedence  of  the  Cost  claim.  f 

The  equitable  principle  contended  for  and  sustained  by 
the  numerous  authorities  cited  is  clearly  correct,  where  it  can 
be  invoked  and  made  applicable,  but  in  our  view  of  the  pres- 
ent case,  it  cannot  avail  under  either  the  facts  or  pleading. 

We  conclude,  first,  that  the  plaintiff  in  error,  having  had 
full  knowledge  of  the  Cost  transaction,  and  having  partici- 
pated in  the  placing  of  the  security  with  Bissell  &  Co.  and 
in  establishing  its  regularity,  is  precluded  and  estopped  to 
assert  its  invalidity  and  give  its  own  claim  precedence.  The 
application  for  tlie  loan  was  made  by  Cost  directly  to  the 
plaintiff  in  error ;  the  defendant  in  error  was  to  and  did  re- 
ceive the  proceeds  through  the  plaintiff  in  error.  The  legal 
title  of  Cost  was  conveyed  to  tlie  plaintiff  in  error  to  secure 
the  notes.  The  placing  of  the  security  with  Bissell  &  Co. 
was  done  by  plaintiff  in  error  through  the  agency  of  Mr. 
Henry,  who  testified  to  the  fact,  but  did  not  recollect  whether 
the  securities  were  sent  by  plaintiff  to  him  or  directly  to 
Bissell  &  Co.  The  proceeds  went  in  the  first  instance  direct- 
ly to  the  plaintiff  in  error.  It  does  not  appear  in  evidence, 
but  the  notes  and  trust  deed  having  been  made  directly  to 
the  plaintiff,  it  is  evident  the  notes  could  only  have  passed  to 
Bissell  &  Co.  by  the  indorsement  or  assignment  of  plaintiff. 
These  being  the  facts  there  is  no  question  of  the  applicability 
of  the  law  of  estoppel,  "  estoppel  in  paia^'^  or  "  equitable  es- 
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toppeL^'  The  rule  as  deduced  from  all  the  authorities,  and 
which  is  as  well  established  as  any  general  rule  of  law,  is 
"  Where  one^  hy  his  words  or  conduct^  vnljf'ully  causes  another  to 
believe  a  certain  state  of  things^  and  induces  him  to  act  upon 
that  beliefs  so  as  to  alter  his  previous  position^  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time" 

The  leading  case  is  Pickard  v.  Sears^  6  Adolph.  &  E.  469. 
See  also,  Heane  v.  Rogers^  9  Barn.  &  Cress.  576 ;  Chaves 
V.  Key,  3  Barn.  &  Ad.  318 ;  Keate  v.  Phillips,  18  L.  R.  Ch. 
Div.  577. 

The  American  rule  as  stated  in  Brandon  v.  Wirth,  17  Wal. 
42,  is  in  effect  the  same.  Mr.  Justice  Bradley  states  it, 
^^  If  one  person  is  induced  to  do  an.  act  prejudicial  to  himself 
in  consequence  of  the  acts  or  declaration  of  another  on  which 
he  had  a  right  to  rely,  equity  will  enjoin  the  latter  from  assert- 
ing his  legal  rights  against  the  tenor  of  such  acts  or  declara- 
tions.*' The  same  rule,  in  effect,  though  differing  somewhat 
in  phraseology,  had  been  applied  in  the  couits  of  every  state. 
The  application  of  this  well  settled  principle  would  estop  the 
plaintiff  in  error  from  asserting  the  invalidity  of  the  security 
in  the  hands  of  Bissell  &  Co.,  regardless  of  tlie  finding  as  to 
title  in  the  transactions  between  defendant  in  error  and  Cost. 

Second.  That  no  case  was  made  by  the  evidence  in  regard 
to  the  conveyance  by  it  to  Cost  to  invalidate  his  title  and  the 
security  by  him  made.  If  fraudulent,  they  were  the  frauds 
of  the  company,  of  which  he  had  no  knowledge  and  in  which 
he  in  no  way  participated,  and  certainly  could  not  invalidate 
the  securit}'  in  the  hands  of  Bissell  &  Co.,  where  the  company 
had  placed  it,  and  had  received  and  appropriated  the  proceeds 
to  its  own  use.  It  follows  that  the  district  court  erred  in 
finding  the  securities  executed  by  Cost  void  in  the  hands  of 
BisseU  &  Co. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Meversed* 
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,di»  ^       rpg^  E8TK8  Park  Toll  Road  Company,  Plaintiff  in 

Error,  v.  Edwards,  Defendant  in  Error. 

1.  GBAirr  OP  Right  op  Way. 

Sec.  2477,  U.  S.  Rev.  St.  grants  the  right  of  way  for  the  conatructaon  of 
highways  OTer  public  lands  not  reserved  to  public  uses. 

2.  Gbant,  how  acceptrd. 

The  construction  of  a  highway  over  public  lands  is  an  acceptance  of 
the  grant,  and  is  all  that  is  necessary  to  pass  the  government  title 
to  the  right  of  way,  subject  to  defeasance  in  case  of  abandonment. 

3.  Right  op  Way,  Pbopebty. 

After  the  grant  takes  effect,  the  way  so  appropriated  ceases  to  be  a 
portion  of  the  public  domain,  and  becomes  the  property  of  the  road 
company. 

4.  Samb. 

The  fact  that  the  county  commissioners  have  supervisory  control  to 
regulate  the  tolls  to  be  collected,  neither  divests,  defines  nor  mod- 
ifies the  ownership  uf  the  road  company  in  the  right  pf  way. 

5.  Taxation — Right  op  Way  Subject  to. 

The  roadbed  and  right  of  way  of  a  toll  company  is  property  and  sub- 
ject to  taxation. 

Error  to  the  District  Court  of  Larimer  County. 

The  facts  in  the  case  appear  by  stipulation  of  the  parties, 
as  follows :  ^^  First.  That  the  plaintiff  is  the  duly  elected  and 
qualified  treasurer  of  Larimer  county,  and  as  such  is  author, 
ized  to  collect  the  taxes  in  and  for  said  county.  Second.  That 
the  defendant  is  a  corporation  organized  under  the  laws  of 
Coloi-ado  for  the  purpose  of  constructing  toll  roads,  and  prior 
to  the  1st  day  of  May,  A.  D.  1888,  it  had  constructed,  and 
was  and  ever  since  has  been  in  possession  of,  a  certain  road 
in  said  county,  extending  from  Little  Elk  park,  in  said  county, 
to  Estes  park,  in  said  county,  a  distance  of  about  fourteen 
miles ;  and  then  and  there  was,  and  ever  since  has  been,  col- 
lecting tolls  of  persons  traveling  over  said  road,  according  to 
rates  prescribed  by  the  county  commissioners  of  said  county 
of  Larimer.  Third.  That  the  said  toll  road  was  constructed 
by  the  defendant  about  the  year  1876,  and  was  situated  for 
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the  whole  distance  upon  the  public  domain  of  the  United 
States.  Fourth.  That  on  the  said  1st  day  of  Ma}s  A.  d.  1888, 
and  at  all  times,  the  defendant  had  no  property  in  said  county 
of  Lfarimer  save  and  except  said  toll  road,  and  that  the  same 
is,  and  at  all  times  has  been,  a  highway  over  which  the  public 
has  had  right  to  travel  upon  the  payment  of  toll,  and  that 
the  only  interest  of  the  defendant  therein  is  the  right  to  col- 
lect tolls  thereon  as  hereinbefore  stated,  and  such  rights,  if 
any,  as  inured  to  it  by  reason  of  its  constructing,  opei-ating, 
and  maintaining  its  said  road  as  aforesaid.  Fifth.  That  tlie 
principal  ofiQce  of  the  said  defendant  is  kept  in  Longmont,  in 
the  county  of  Boulder,  in  the  state  aforesaid,  and  all  of  the 
stockholders  of  said  corporation  are  residents  of  the  said  coun- 
ty of  Boulder.  Sixth.  That  the  assessor  of  the  said  county 
of  Liarimer  for  the  year  1888,  in  making  the  assessment  roll 
of  said  county,  made  and  carried  upon  said  roll  a  list  in  sub- 
stance as  follows  :  *  The  Estes  Pai-k  Toll-Road  Company,  its 
road,  including  roadbed  and  right  of  way  in  Larimer  county ; 
value  1^1,000, — ^by  the  assessor;'  and  that  said  assessment 
roll,  with  the  list  so  included,  was  delivered  to  the  county 
clerk  of  said  county  at  the  time  and  ii»  the  manner  required 
by  law.  Seventh.  That  the  taxes  for  said  county  were  levied 
by  the  county  commissioners  at  the  time  and  in  the  manner 
required  by  law.  Eighth.  That  the  tax  list  of  said  county 
was  made  out  by  the  county  clerk  of  said  county  at  the  time 
and  in  the  manner  required  by  law,  and  the  amount  of  the 
tax  assessed  upon  the  said  list  as  so  returned  by  said  assessor 
against  the  defendant  was  f  21.00.  Ninth.  That  said  tax  Ust 
was  made  out  and  delivered  to  the  treasurer  of  said  county 
at  the  time  and  in  the  manner  required  by  law,  and  is  now 
in  his  hands  for  collection  ;  and  that  no  part  of  said  Uix  has 
been  paid  by  the  defendant.  The  point  in  controversy  between 
the  parties,  and  upon  which  the  decision  of  the  court  is  asked, 
is :  Is  the  said  ^  road,  including  roadbed  and  right  of  way,' 
property  subject  to  taxation  in  said  county?  It  is  agreed 
that,  should  said  point  in  controversy  be  answered  in  the  af- 
firmative, judgment  may  be  entered  against  the  defendant 
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for  the  said  amouut  of  $21.00,  the  amount  of  said  tax,  and  in- 
terest thereon  at  2  per  c«Dt  per  month  from  Janaarjr  1, 1889  ; 
otherwise  the  defendant  shall  go  hence  without  day."  There 
was  a  finding  and  judgment  in  favor  of  the  county  for  $24.75. 

Mr.  B.  L.  Carb  and  Mr.  F.  P.  Sboor,  for  plaintiff  in  error. 

Messrs.  Robikson  &  Love  and  Mr.  Sarford  Darbah, 
for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  court  erred ;  that  the  plaintiff  in 
error  had  no  property  in  the  road ;  that  such  road  was  under 
the  absolute  control  of  the  public, — was  a  public  highway, 
and  as  such  was  not  taxable.  It  is  said :  ^^  The  road  is  con- 
structed across  the  public  lands  of  the  United  States,  and 
the  right  of  way  therefor  is  granted  by  congress  to  the  pub- 
lic.'' Again:  ^^The  title  to  the  ground  occupied  by  said 
i-oadbed  is  in  the  United  States  ;  the  right  to  use  it  is  in  the 
ti-aveling  public.  Th^  only  right  the  company  has  is  to  col- 
lect tolls  at  rates  prescribed  by  the  county  commissioners, 
sufficient,  presumably,  to  compensate  for  the  first  outlay  and 
for  repairing  the  road."  This  theory  seems  to  be  predicated 
upon  a  very  pardonable  misconception  of  the  law  giving  the 
right  of  way.  Section  2477,  Rev.  St.  U.  S.,  is:  "  The  right 
of  way  for  the  construction  of  highways  over  public  lands 
not  reserved  to  public  uses  is  hei*eby  granted."  By  section 
2389,  '^  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified  [mining,  agricultural, 
manufacturing,  and  other  purposes]  is  acknowledged  and 
confirmed."  Section  2840 :  "  All  patents  granted,  or  pre- 
emption or  homesteads  allowed,  shall  be  subject  to  any  vested 
and  accrued  water  rights,"  etc.  The  language  used  in  re- 
gard to  the  right  of  way  for  highways  is  "  Is  hereby  granted." 
The  word  "grant,"  in  such  connection,  is  very  significant; 
in  fact,  seems  to  be  a  key  for  the  solution  of  the  question  in- 
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Yolved.  ^  Grant : "  **  An  act  evidenced  by  letters  patent  un- 
der the  great  seal,  granting  something  from  the  king  to  a 
subject."  Cruise,  Dig.,  tit.  SS,  84.  ^^  A  transfer  by  deed  of 
that  which  cannot  be  passed  by  livery."  Willes,  Rep.  147, 
149.  "  A  generic  tenn,  applicable  to  all  transfers  of  real  prop- 
erty." 8  Wash.  Real  Prop.  181,  853.  "  A  technical  term, 
made  use  of  in  deeds  of  conveyance  of  lands  to  import  a  trans- 
fer." Id.  878,  880.  ''  Public  gmnt  is  the  mode  and  act  of 
creating  a  title  in  an  individual  to  lands  which  had  previously 
belonged  to  the  government."  See  Wash.  Real  Prop.  181, 
208 ;  2  Kent,  Comm.  460,  494  ;  Johnson  v,  M'IntoBh,  8  Wheat. 
643 ;  Martin  v.  Waddell,  16  Pet.  867.  It  is  stipulated  that 
in  the  year  1876  the  gi-ant  was  accepted,  the  road  construct- 
ed, and  has  since  been  maintained.  This  grant  and  the  ac- 
ceptance were  all  that  was  necessary  to  pass  the  government 
title  to  the  right  of  way,  and  vest  it  in  the  grantee  perma- 
nently, subject  to  defeasance  in  case  of  abandonment.  See 
Flint  etc,  R.  Co.  v.  Gordon^  41  Mich.  420.  After  entry  and 
appropriation  of  the  right  of  way  granted,  and  the  proper 
designation  of  it,  the  way  so  appropriated  ceased  to  be  a  por- 
tion of  the  public  domain,  was  withdrawn  from  it ;  and  the 
lands  through  which  it  passed  were  disposed  of  subject  to 
the  right  of  the  road  company,  such  right  being  reserved  in 
the  giant.  The  road  company,  as  shown,  became  the  owner 
of  the  right  of  way.  By  the  use  of  its  money  it  improved 
this  right  of  way,  making  a  highway  over  which  the  public 
could  pass  by  the  payment  of  tolls.  Although  the  public 
became  entitled  to  use  the  road,  such  right  was  only  by  com- 
pliance with  the  fixed  regulations  recognizing  the  ownership. 
The  statutes  also  provide  remedies  for  any  interference,  and 
it  is  clear  that  the  road  company  could  maintain  trespass  or 
other  actions  for  any  unwarranted  interference  with  its  pos- 
i^ession  and  rights.  The  fact  that  the  public  could  pass  over 
the  road  at  pleasure  does  not  detmct  from  the  position  here 
taken  as  long  as  such  right  was  dependent  upon  the  payment 
of  tolls,  which  was  a  constant  recognition  of  ownership  and 
property.    It  is  also  clear  that  the  company  had  such  title  as 
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could  be  sold  and  transferred,  and  the  successor  invested 
with  the  right  of  possession.  "  Property  "  is  defined  to  be 
^'  the  right  and  interest  which  a  man  has  in  lands  and  chat- 
tels to  the  exclusion  of  others.'*  Bouv.  Law  Diet.  "  Ap- 
plied to  lands,  comprehends  every  species  of  title,  inchoate 
or  incomplete.  Embi-aces  rights  which  lie  in  contract,  those 
which  are  executory  as  well  as  those  which  are  executed." 
Am.  Law.  Diet. ;  Soulard  v.  U.  S,^  4  Pet.  *512 ;  Delassus  v, 
U.  /S.,  9  Pet.  133 ;  Smith  v.  U.  S.,  10  Pet.  329.  Tested  by 
these  well-settled  principles,  it  will  readily  be  seen  that  the 
contention  of  plaintiff  that  it  had  no  tangible,  taxable  prop- 
erty in  the  road  cannot  be  sustained.  It  had  its  granted 
right  of  way,  together  with  its  road,  for  the  use  of  which  it 
exacted  dues.  A  toll  road  is  very  analogous  to  a  milway  to 
which  congress  grants  the  right  of  way  over  the  public  do- 
main. The  right  of  the  state  to  tax  a  railway,  including 
roadbed,  track,  and  all  betterments  upon  its  right  of  way, 
has  never  been  seiiously  questioned.  It  is  true,  a  railway  is 
not  technically  a  public  highway,  but  the  analogy  between 
it  and  a  toll  road,  for  the  purposes  of  taxation,  is  so  marked 
that  they  should  evidently  be  regarded  alike.  See  Railway 
Co.  V.  Gordon^  41  Mich.  429 ;  Rogers  v.  Burlington^  3  Wall. 
664 ;  Railroad  Co.  v.  County  of  Otoe,  16  Wall.  667.  The  fact 
that  the  county  commissioner  had  supervisory  control  to  reg- 
ulate tolls  can  have  no  bearing  whatever.  It  in  no  way  in- 
terferes with  the  ownership  or  control ;  only  fixes  the  price 
the  public  shall  pay  for  the  use  of  the  property.  The  right 
to  so  regulate  by  virtue  of  the  police  power  of  the  state,  to 
prevent  extortion,  whether  by  toll  roads  or  railways,  is  so 
well  settled  that  discussion  is  unnecessary;  it  neither  divests, 
defines,  nor  modifies  ownership.  Section  2847,  Gen.  St.: 
*'  The  property  of  corporations  and  companies  constructing 
canals,  ditches,  flumes,  plank  roads,  gravel  roads,  turnpike 
roads,  and  similar  improvements,  shall  be  assessed  to  the  com- 
pany or  corporation  in  the  respective  counties  in  which  said 
improvement  is  situated."  This,  if  necessary,  might  almost 
be  regarded  as  an  authoritative  declaration  by  the  legislature 
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of  ownei'ship  and  property  in  constructions  of  this  kind,  and 
of  the  duty  of  officials  to  assess  and  collect  taxes.  By  sec- 
tions 8-6  (both  inclusive)  of  article  10  of  the  state  constitu- 
tion, all  property  not  therein  exempted  is  subject  to  taxation, 
and  by  section  2814,  Gen.  St.,  it  is  declared :  ''  All  property, 
both  real  and  personal,  within  the  state,  not  expressly  exempt 
by  law,  shall  be  subject  to  taxation,"  etc.  We  conclude  that 
the  plaintiff  was  the  owner  of  the  property  subject  to  the  ap- 
praisement and  taxation,  and,  not  having  been  by  law  ex- 
empted, the  judgment  must  be  affirmed. 

Affirmed. 


Taylor,  Appellant  v.  Buckley,  Appellee. 

1.  Appellate  Pbacticb. 

A  Yerdict  rendered  upon  conflicting  testimony  wiU  not  be  disturbed. 

2.  Practice. 

When  attachment  proceedings  have  been  instituted,  and  a  traverse  has 
been  filed,  it  is  not  error  to  submit  the  issue  to  the  jury  for  a  sepa- 
rate finding. 

3.  Appellate  Pbagtice. 

Erroneous  action  of  the  court  below,  which  was  made  without  objection 
and  to  which  no  exception  was  reserved,  does  not  warrant  a  reversal. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Mr.  G.  K.  Hartbnsttbn,  for  appellant. 

Mr.  C.  S.  Libby,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellee  was  employed  by  appellant  to  perform  labor  on 
a  ranch  ;  was  a  carpenter.  There  was  no  question  in  re- 
gard to  the  employment  and  the  price  for  mechanical  labor 
— it  was  to  be  J60.00  per  month.  Appellee  was  to  repair 
wagons,  tools  and  farming  machinery ;  also  to  do  some  build- 
ing, and  repair  buildings,  etc.      Appellant  was  to  furnish 
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lumber  and  materials ;  employment  commenced  July  2d  or 
5th,  terminated  October  5th.  A  part  of  the  time  appellee 
was  engaged  in  mechanical  work,  and  a  part  of  the  time  in 
haying  and  harvesting  and  ordinary  ranch  labor, — ^appellant 
failing  to  furnish  lumber  and  material.  The  only  question 
of  importance  was  as  to  the  contract  of  hiring;  appellee 
claiming  $50.00  per  month  regardless  of  the  character  of 
the  work  upon  which  he  wi\s  employed,  appellant  contend- 
ing that  he  was  only  to  receive  f50.00  per  month  for  carpen- 
ter's work,  and  the  price  of  ordinary  ranch  labor  while 
otherwise  employed.  Upon  this  question  the  testimony  was 
conflicting,  but  the  finding  was  foi^ appellee ;  verdict  and 
judgment  for  f  155.  There  was  a  claim  made  and  an  attempt 
to  recover  for  expenses  and  time  in  coming  to  Denver  after 
the  employment  was  terminated.  No  such  claim  could  be  al- 
lowed, and  it  seems  to  have  been  ignored  by  the  jury.  The 
time  testified  to  at  ^0.00  per  month  covers  the  amount  of 
the  verdict.  The  price  allowed  by  the  jury  appeara  excessive 
for  the  character  of  the  employment  and  the  manner  in  which 
the  party  was  occupied,  but  the  question  was  purely  one  of 
fact,  which  it  was  the  province  of  the  jury  to  determine,  and 
according  to  the  well-settled  rule  of  this  court  will  not  be 
disturbed.  If  it  were  within  the  province  of  this  court,  the 
fact  might  have  been  differently  found,  and  a  more  equitable 
judgment  entered. 

Various  errors  are  assigned,  principally  upon  the  admission 
and  rejection  of  evidence.  A  careful  examination  fails  to 
disclose  any  serious  error.  No  eiTor  is  assigned  upon  the 
court's  instructions  to  the  jury.  Proceedings  by  attachment 
were  instituted,  a  traverse,  and  an  issue  which  was  by  the 
court  submitted  to  the  jury  for  a  separate  finding.  The  issue 
was  found  for  appellee.  It  is  contended  that  the  action  of 
the  court  submitting  the  question  upon  the  attachment  for 
separate  finding  by  the  jury  was  erroneous.  We  do  not  so 
regard  it.  It  has  been  held  by  the  supreme  court,  and  this, 
to  be  the  correct  practice.     If  erroneous,  no  exceptions  ap- 
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pear  to  have  been  taken  to  the  action  of  the  court,  nor  any 
objection  made  to  the  proceeding  at  the  time,  consequently, 
it  cannot  be  reversed  here. 

The  judgment  should  be  afiSrmed. 

Affi/rfMd* 


Rice  et  al.,  Plaintiffs  in  Ebror,  v.  The  American 
National  Bank  of  Denver,  Defendant  in  Error. 

1.  PBACnCE  TS  JUSTICB'g  COtTBT. 

The  proYiaioDB  of  the  statute  requiring  the  summonB  issued  hy  a  justice 
of  the  peace  to  specify  the  place,  day  and  hour  at  wliich  the  party 
summoned  must  appear  before  him,  are  mandatory  and  must  be 
strictly  pursued. 

2.  Pbogess,  whbn  yon>. 

Service  of  process,  requiring  an  appearance  before  a  justice  of  the  peaoe 
at  an  impossible  date,  confei*s  no  jurisdiction  over  the  person  served, 
and  a  judgment  based  upon  such  service  is  void. 

3.    JUBISDICriON,  WHBN  TT  ATTACHES. 

The  day  and  hour  fixed  in  the  summons  for  its  return  is  the  time  when 
the  justice^ s  jurisdiction  of  the  action  attaches,  and  not  whea  he 
issues  the  writ. 

4.  Gabnibhment — SciBE  Facias. 

A  valid  conditional  judgment  is  a  condition  precedent  to  the  issuance 
of  a  scire  facias  against  a  garnishee. 

5.  Gabkishhent. 

In  order  to  bind  the  creditor  whose  claim  is  sought  to  be  appropriated 
by  means  of  garnishee  proceedings,  it  is  essential  that  there  be  ser- 
vice of  process,  or  its  equivalent,  and  he  will  not  be  bound  by  an 
independent  submission  of  his  rights  by  his  debtor. 

6.  Jtjstice's  Process,  where  served. 

Service  of  process  from  a  justice's  court  cannot,  under  the  statute,  be 
made  beyond  the  county,  and  the  acceptance  of  service  which  shows 
that  it  was  made  outside  of  the  county  thereby  shows  that  it  was 
made  where  the  process  had  no  legal  force. 

7.  GARiriSHifENT,  Statutory. 

The  authority  to  institute  garnishee  proceedings  is  entirely  statutory, 
and  imless  the  requirements  of  the  statute  are  complied  with,  the 
proceedings  cannot  be  sustained. 

Error  to  the  District  Court  of  Arapahoe  County. 
Vol.  Ill— 6 
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Mr.  R.  D.  Thompson,  for  plaintiff  in  error. 

Mr.  T.  J.  O'DoNNBLL  and  Mr.  W.  S.  Decker,  for  defend- 
ant in  error. 


Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

By  the  complaint  of  the  American  National  Bank  of  Den- 
ver, plaintiff  below,  it  is  averred  in  substance  that  on  the 
27th  day  of  July,  1891,  F.  R.  Rice  and  others  caused  to  be 
served  on  the  bank  a  writ  of  garnishment  issued  by  P.^. 
Palmer,  a  justice  of  the  peace,  in  a  cause  wherein  said  Rice 
and  others  were  jjlaintiffs  and  one  John  Noonan  was  defend- 
ant ;  that  by  said  writ  plaintiff  was  required  to  appear  before 
the  justice  of  the  peace  on  the  first  day  of  July,  1891,  to 
answer  whether  it  was  in  any  manner  indebted  to  Noonan. 

It  is  also  alleged  that  a  summons  and  writ  of  attachment, 
which  was  served  simultaneously  with  the  garnishee  process, 
was  issued  on  the  same  day,  and  required  Noonan  to  appear 
and  answer  on  the  same  date ;  that  on  the  6th  of  August, 
1891,  a  writ  of  scire  facias  was  issued  by  the  same  justice, 
reciting  that  on  the  1st  day  of  August,  1891,  the  said  Rice 
and  others  recovered  a  judgment  against  Noonan  for  the  sum 
of  $166 ;  that  said  judgment  remained  in  full  force  and  un- 
satisfied ;  and  that  on  the  27th  day  of  July  the  bank  was 
summoned  as  garnishee  to  appear  before  the  justice  on  the 
1st  day  of  July,  1891 ;  that  the  bank  having  failed  to  appear 
and  to  answer  according  to  the  statute,  a  conditional  judg- 
ment was  entered  against  it  for  the  amount  of  the  judgment 
recovered  against  Noonan,  and  it  was  required  to  appear  and 
show  cause  why  the  conditional  judgment  should  not  be 
made  final. 

It  appears  from  the  record  that  final  judgment  was  en- 
tered on  or  about  the  24th  day  of  August  of  the  same  }'ear 
against  the  bank  for  1^180.10,  besides  costs  ;  that  no  appear- 
ance either  by  the  defendant,  Noonan,  or  by  the  bank  was  at 
any  time  made  in  the  justice's  court.     Upon  the  filing  of 
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the  complaint  an  injunction  was  issued  restraining  the  justice 
from  further  proceeding  in  the  pi*emises.  Demurrer  was 
•filed  to  the  complaint,  which  was  overruled  and  the  tempoi-arj 
injunction  was  made  permanent.  Plaintiffs  in  error  elected 
to  stand  by  the  demurrer  and  prosecute  this  writ  of  error. 

The  sole  question  presented  for  our  consideration  is, 
whether  or  not  the  judgment  entered  by  the  justice  against 
the  defendant  as  well  as  against  the  bank  was  valid. 

It  is  apparent  from  the  above  recital  that  the  process  com- 
manded the  defendant  in  the  original  proceedings  as  well  as 
the  bank  to  appear  before  the  justice  at  an  impossible  time. 
Tet,  nevertheless,  it  is  contended  by  the  plaintiffs  in  error 
that  the  judgment  entered  was  valid,  because  both  the  de- 
fendant and  the  gaiiiishee  failed  to  appear  and  take  some 
steps  to  prevent  a  judgment  being  entered.  In  other  words, 
that  notwithstanding  they  were  commanded  to  appear  upon 
a  day  long  since  past,  still  they  were  obliged  to  attend  at 
some  date  subsequent  to  service  and  move  the  court  to  quash 
the  summons.  With  this  contention  we  cannot  agree,  and 
we  do  not  think  the  authorities  support  it. 

It  is  provided  by  section  1936,  General  Laws,  1883,  that 
the  justice  in  his  summons  shall  specify  a  certain  place,  day 
and  hour  for  the  trial,  not  less  than  five  uor  more  than  fifteen 
days  from  the  date  of  such  summons. 

By  section  1940,  it  is  provided  that  if  the  defendant,  being 
served  with  process,  shall  not  appear  at  the  hour  appointed 
for  his  appearance  in  such  process,  or  in  one  hour  thereafter, 
then  the  justice  shall  proceed  to  hear  and  determine  the 
cause. 

Section  1558  provides  that  after  a  conditional  judgment 
has  been  entered  the  justice  may  issue  a  scire  facias  com- 
manding the  garnishee  to  appear  on  the  return  day  of  the 
wiit  and  show  why  the  conditional  judgment  should  not  be 
made  final  and  conclusive. 

We  are  clearly  of  the  opinion  that  the  provision  of  the 
statute  requiring  the  summons  of  the  justice  to  specify  the 
place,  day  and  hour,  in  the  process  when  the  party  should 


84  Rice  y.  American  Nat.  Bank.       [Jan.  T^ 

appear  before  him  is  mandatory,  and  should  have  been  strict- 
ly followed.  That  the  failure  of  the  parties  to  appear  on  the 
Ist  of  August,  or  at  a  time  subsequent  to  the  27th  of  July,. 
confers  no  jurisdiction  upon  the  justice  to  proceed  to  judg- 
ment. To  say  that  the  defendant  and  garnishee  well  knew 
that  the  time  specified  in  the  summons  was  a  clerical  error 
is  to  impose  upon  him  the  burden  of  determining  the  place, 
the  day  and  the  hour  when  he  should  appear.  It  puts  upon 
him  a  duty  which  by  the  statute  is  imposed  upon  the  jastice 
issuing  the  process.  He  must  determine  whether  the  process 
was  issued  in  June  and  returnable  in  July,  or  whether  issued 
in  July  and  returnable  in  August.  We  think  the  condition 
of  things  places  it  more  within  the  ability  of  the  justice  to 
observe  the  errors  into  which  he  had  fallen,  than  with  that 
of  the  parties  upon  whom  process  was  served. 

The  rule  as  we  find  it  laid  down  in  the  books  is,  where 
the  statute  provides  that  the  place,  day  and  hour  shall  be 
specified,  it  must  be  followed  strictly ;  and  that  service  for  an 
insufficient  period  is  as  inoperative  to  confer  jurisdiction  of 
the  person,  as  service  in  some  other  mode  than  that  required 
by  the  statute,  and  that  failure  to  conform  to  the  provisions 
of  tlie  statute  is  in  violation  of  it  It  follows  therefore  that 
a  judgment  is  utterly  void  when  the  jurisdiction  of  the  per- 
son is  based  upon  such  a  process.    Johnson  v.  JBaker^  38  III.  98. 

A  judgment  rendered  by  a  justice  of  the  peace  against  the 
defendant  in  an  action  four  days  before  the  return  day  of  the 
summons  is  void.     Briggs  v.  Tye^  16  Kans.  285. 

Where  a  justice  of  the  peace  calls  an  action,  on  the  return 
day  of  the  summons,  at  a  different  place  from  that  named  in 
the  summons  (the  defendant  not  appearing  and  waiving  the 
objection)  he  loses  jurisdiction.  Newcomb  v.  Town  of  Trem- 
pealeau^ 24  Wis.  459. 

The  day  and  hour  fixed  in  the  sunmions  for  its  return  is 
the  period  when  the  justice  takes  jurisdiction  of  the  action, 
and  not  the  time  when  he  issues  the  summons. 

If  a  justice  pi-oceed  without  having  acquired  jurisdiction 
over  the  parties  in  the  form  and  in  the  manner  required  by 
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law,  any  judgmeDt  which  he  may  render  will  be  absolutely 
void.  Sagendorfh  v,  Shvlt^  41  Barb.  102 ;  John%on  et  al,  v. 
Baker^  9upra. 

It  is  insisted  that  notwithstanding  the  judgment  may  have 
been  void,  nevertheless  scire  facias  was  issued  and  the  bank 
was  cited  to  appear  to  show  cause  why  the  conditional  judg- 
ment should  not  be  made  final,  and  that  this  of  itself  is  suffi- 
cient to  preclude  the  bank.  With  this  contention  we  do  not 
agree.  If  the  conditional  judgment  was  void,  there  was  noth- 
ing upon  which  the  scire  facias  could  rest.  No  scire  facias 
could  issue  save  and  except  by  authority  of  the  statute,  and 
the  provision  of  the  statute  is  that  in  case  the  garnishee  be- 
ing duly  served  with  process  as  provided  by  the  act  shall  fail 
to  appear  at  the  time  and  place  in  the  process  fixed  for  his 
appearance,  default  may  be  taken  and  conditional  judgment 
rendered  against  such  garnishee ;  thereupon  scire  facias  may 
issue. 

A  careful  reading  of  the  statute  leads  us  unmistakably  to 
the  conclusion  that  the  conditional  judgment  is  based  upon 
the  failure  of  the  garnishee  to  appear  at  the  time  and  place 
fixed  by  the  process.  If  the  process  be  insufficient  in  its  fail- 
ure to  fix  the  time  and  place,  then  no  conditional  judgment 
can  be  rendered,  and  consequently  the  condition  precedent  to 
the  issuance  of  scire  facias  does  not  exist,  and  the  defendant 
was  under  no  obligation  to  appear  and  defend. 

This  brings  us  to  the  last  and  only  proposition  remaining, 
and  that  is  the  right  of  the  garnishee  to  the  injunction  grant- 
ed by  the  court  restraining  the  defendants  from  collecting 
the  judgment  by  execution. 

The  case  of  Edler  v,  SascAe  and  wife^  67  Wis.  653,  is  one 
in  point,  wherein  the  question  of  the  cancellation  of  a  mort- 
gage was  involved.  Cole,  C.  J.,  said:  We  are  clearly  of  the 
opinion  that  the  plaintiff  is  entitled  to  have  the  satisfaction 
of  the  mortgage  in  question  canceled  of  record.  It  was 
wrongfully  placed  upon  the  record  in  the  first  instance  *  •  •. 
It  is  claimed  that  they  were  delivered  up  in  pursuance  of 
an  order  of  the  justice  in  certain  garnishee  proceedings,  but 
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those  garnishee  proceedings  so  far  as  the  plaintiff  was  con- 
cerned were  void  and  furnish  no  legal  justification  for  his  de- 
livering over  the  satisfaction  note  and  mortgage  in  violation 
of  his  instructions.  A  party  claiming  protection  under  such 
proceedings  must  show  that  they  are  regular  and  valid. 

In  the  case  of  Hebel  v.  The  Amazon  In%.  Co.^  83  Mich.  400, 
it  was  held  that  it  is  essential  in  order  to  bind  the  creditor 
whose  claim  is  sought  to  be  appropriated  by  means  of  gar- 
nishee proceedings,  that  there  be  service  of  process  or  its 
equivalent,  and  he  will  not  be  bound  by  an  independent  and 
spontaneous  submission  of  his  rights  by  his  debtor.  Service 
of  process  from  justice's  court  cannot,  under  the  statute,  be 
made  beyond  the  county,  and  an  acceptance  of  service  which 
shows  that  it  was  made  outside  of  the  county  thereby  shows 
that  it  was  made  where  the  process  had  no  legal  force.  All 
exceptional  methods  of  obtaining  jurisdiction  over  pei'sons, 
natural  or  artificial,  not  found  within  the  state,  must  be  con- 
fined to  the  cases  and  exercised  in  the  way  precisely  indicat- 
ed by  the  statute. 

In  Padden  v.  Moore^  58  Iowa,  70S,  this  doctrine  is  laid 
down  :  A  party  cannot  be  required  to  appear  as  garnishee  at 
any  other  time  any  more  than  a  party  to  an  action  can  be  re- 
quired to  appear  in  obedience  to  an  original  notice  at  any 
other  time  than  that  fixed  by  law. 

The  authority  to  institute  and  prosecute  garnishee  proceed- 
ings is  entirely  statutory,  and  unless  the  requirements  of  the 
statutes  are  complied  with  the  proceedings  cannot  be  sus- 
tained :  McDonald  v.  Vinette^  58  Wis.  619. 

In  the  case  last  cited  the  court  said:  ^^The  statute  gives 
no  authority  whatever  to  issue  a  summons  returnable  on  any 
day  other  than  the  return  day  of  the  execution.  The  gar- 
nishee defendant  cannot  be  required  by  the  summons  to  ap- 
pear and  answer  touching  his  liability,  on  any  other  day.  A 
departure  from  the  statutory  requirement  of  a  single  day  is 
as  fatal  to  the  proceeding  as  one  of  a  month  or  three  months. 
The  principle  is  the  same  in  either  case.  The  municipal 
judge  could  only  take  jurisdiction  of  the  garnishee  defendant 
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upon  a  summons  issued  and  made  returnable  as  the  statute 
requires  and  duly  served." 

The  object  of  the  original  process  in  this  case  was  to  advise 
the  defendant  and  garnishee  that  an  action  or  proceeding  had 
been  commenced  against  them,  and  warn  them  that  they  must 
appear  within  the  time  and  at  a  place  named,  and  make  such 
defense  as  they  or  either  of  them  had,  and  in  default  of  so 
doing  a  judgment  against  them  would  be  applied  for.  The 
summons  did  not  do  this.  It  advised  both  parties  to  appear 
at  an  impossible  time.  It  was  as  fatal  to  the  process  as  though 
the  day  had  been  left  blank.  And  we  think  it  was  as  much 
the  duty  of  the  plaintiff  or  his  attorneys  to  inspect  the  record 
and  to  insist  upon  an  observance  of  the  statute  by  the  justice, 
as  it  was  of  the  defendant  and  the  garnishee  to  advise  them 
of  the  defective  summons  that  had  been  issued.  The  sum- 
mons was  defective.  It  did  not  comply  with  the  statute,  and 
the  judgment  thereupon  rendered  both  against  the  defendant 
and  the  garnishee  was  void  for  want  of  jurisdiction  of  the 
persons.  The  scire  facias  was  issued  in  violation  of  the  stat- 
ute, and  the  bank  was  under  no  obligation  to  pay  attention 
to  it.  The  action  of  the  court  in  granting  the  injunction 
restraining  the  enforcement  of  the  judgment  was  proper,  and 
the  judgment  must  therefore  be  affirmed. 

Affirmed. 


ZooK,  Appellant,  v.  Odlb  bt  al.,  Appbllees. 

1.  Payment. 

The  deUvery  of  a  note  of  a  third  person  to  meet  an  antecedent  indebt- 
edness is  not  payment,  nor  does  it  furnish  prima  fade  evidence 
thereof. 

2.  SaMB — BUBDEN  OF  PbOOF. 

If  the  debtor  contends  that  the  delivery  of  the  note  of  a  third  person 
amounted  to  a  payment,  he  must  establish  the  fact  by  a  preponder- 
ance of  testimony. 
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3.  PRAcncs. 

When  evidence  wm  admitted  without  objection,  questions  as  to  its 
competency  will  not  be  considered  on  review. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  W.  W.  Akdbrson  and  Mr.  Daniel  Pbbscott,  for 

appellant. 

« 

Mr.  J.  L.  Williams,  for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

If  this  judgment  could  in  any  manner  have  been  success- 
fully assailed,  the  right  was  not  preserved  to  the  appellant  by 
the  record  which  she  presents  to  this  court.  Some  time  in 
the  year  1888  or  1889  the  appellant,  Mrs.  Zook,  was  indebted 
to  the  appellees  in  the  sum  of  about  $2,000,  evidenced  by  her 
promissory  note,  which  was  secured  upon  certain  property 
in  the  vicinity  of  Colorado  Springs.  In  1889,  the  note  had 
not  matured,  but  considemble  interest  had  accrued  which 
Mi-s.  Zook  was  bound  to  pay.  To  liquidate  this  portion  of 
her  debt,  she  offered,  through  her  husband,  who  acted  in  her 
behalf,  to  the  holdei's  and  owners  of  the  paper  a  note  which 
had  been  given  by  one  Mrs.  Hatch  for  JJ200  to  the  order  of 
Zook,  Kiddock  &  Company.  At  the  time  that  this  note  was 
turned  over  to  the  holdera  of  Mrs.  Zook's  paper,  they  deliv- 
ered to  her  a  writing  which  in  terms  stated  the  receipt  of  the 
note  "  in  payment  of  interest  due  on  loan  on  the  Herman 
Hotel  property."  Subsequently  Mi's.  Zook  paid  the  principal 
of  the  note,  and  all  the  interest  save  this  $200,  and  insisted 
that  her  entire  obligation  was  discharged.  It  appeared  that 
the  Hatch  note  was  not  paid  at  its  maturity,  and  that  no  steps 
had  been  taken  to  enforce  its  collection  other  than  the  send- 
ing of  notices  to  the  maker  of  the  nonpayment.  The  holders 
of  the  security  thereupon  commenced  an  advertisement  to 
sell  the  property  covered  by  the  trust  deed  to  collect  the  sum 
represented  by  the  Hatch  note.     The  appellant,  Mrs.  Zook, 
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flien  brought  this  suit,  setting  up  these  facts  in  her  complaint, 
alleging  the  liquidation  of  the  eiitii*e  indebtedness,  and  pray- 
ing a  perpetual  injunction  to  restrain  the  appellees  from  sell- 
ing her  property.  After  hearing,  the  bill  was  dismissed  and 
tiie  appellant  assigns  error  as  to  the  judgment. 

During  the  .progress  of  the  trial  considerable  testimony 
was  introduced  pro  and  con  on  the  only  question  at  issue,  and 
that  is  as  to  whether  the  Hatch  note  was  received  by  the  ap- 
pellees in  payment  of  the  then  accrued  interest,  or  whether 
it  was  taken  as  collateral  security  for  the  unpaid  money, 
whereby  Mrs.  Zook  would  remain  liable  in  case  of  the  non- 
payment of  the  Hatch  paper. 

On  this  issue  the  court  found  with  the  defendants  and  evi- 
dently concluded  that  the  note  was  not  taken  in  payment, 
and  that  Mrs.  Zook  was  still  obligated  for  the  unpaid  inter- 
est. There  are  many  reasons  why  this  judgment  cannot  be 
disturbed.  It  is  the  settled  law  of  this  state  that  the  deliv- 
ery of  a  note  of  a  third  person  to  meet  an  antecedent  indebt- 
edness is  not  payment,  nor  does  it  furnish  prima  facie  evidence 
that  the  note  has  been  paid.  The  Supreme  Court  holds  that, 
even  though  the  creditor  executes  a  receipt  in  fulUit  is  only 
to  be  construed  as  payment  in  case  the  paper  which  is  deliv- 
ered shall  be  liquidated  at  its  maturity.  If  the  debtor  con- 
tends that  what  was  done  amounted  to  a  payment,  he  must 
establish  it  by  a  preponderance  of  testimony  to  the  satisfac- 
tion of  the  court  or  jury  which  tries  the  case.  First  Nation^ 
al  Bank  of  Pueblo  v,  Newton^  10  Colo.  161. 

On  this  issue  the  finding  was  against  the  appellant.  It 
must  be  taken  as  conclusive  of  the  case  so  far  as  this  court 
is  concerned,  under  the  well  settled  rule  governing  appellate 
proceedings,  since  the  finding  was  apparently  well  sustained 
by  the  testimony,  and  lacked  none  of  the  elements  essential 
to  satisfactory  proof.  The  appellant  contends,  and  on  that 
point  cites  some  very  reputable  authorities,  that  wherever 
the  receipt  contains  any  of  the  expressions  and  elements  of  a 
contract,  it  is  not  open  to  construction  or  examination,  but 
must  be  taken  in  its  literal  terms,  and  to  that  extent  is  con- 
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elusive  as  to  the  rights  of  the  parties.  Whatever  the  law 
may  be  on  that  subject,  as  to  which  an  expression  of  opinion 
is  entirely  unnecessary,  no  such  proposition  is  open  to  the 
consideration  of  this  court.  The  case  was  tried  and  the  evi- 
dence introduced  without  objection,  nor  was  the  question 
saved  in  any  such  way  as  to  give  this  court  the  right  to  de- 
termine it. 

On  the  only  propositions  presented  by  the  record,  the 
judgment  accords  with  the  law  and  with  the  proof,  and  it  is 
accordingly  aiSrmed. 

Affirmed. 


Jain,  Appellant,  v.  Giffin,  Appellee. 

1.  Pleading — Fbaub. 

Fraud  must  be  pleaded  to  warrant  the  introduction  of  evidence  con- 
cerning it.    General  allegations  of  fraud  are  insufficient. 

2.  Guaranty — Consideration. 

A  guaranty  executed  subsequent  to  the  original  undertaking  must  rest 
upon  a  new  and  adequate  consideration,  in  order  to  bind  the  guar- 
antor. 

3.  Same. 

Where  the  guarantor  of  the  note  In  controversy  was  an  original  prom- 
isor and  bound  upon  another  note,  which  the  payee  refused  to  sur- 
render witliout  his  guaranty  of  the  note  given  in  renewal  thereof, 
the  guaranty  must  be  held  as  having  been  executed  concurrently 
with  the  original  undertaking  and  as  a  promise  requiring  no  new 
consideration. 

Appeal  from  the  District  Court  of  Bovlder  County, 
Mr.  R.  H.  Whitblby,  for  appellant. 
Mr.  J.  M.  O'Niell,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

Early  in  1886,  W.  S.  Case  and  Miles  Jain  jointly  executed 
to  the  order  of  S.  B.  Austin  a  promissory  note  for  $650,  pay- 
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able  at  a  date  named  and  bearing  a  fixed  rate  of  interest.  It 
would  appear  fi*om  the  record  that  Case  was  the  borrower, 
and  Giffin,  the  appellee,  was  the  loaner  of  the  money,  Austin 
acting  as  the  broker  to  procure  it,  and  to  accomplish  the 
negotiation  of  the  paper.  Giffin  declined  to  loan  the  money 
except  upon  the  guaranty  of  Jain's  name,  who  was  supposed 
to  be  financially  good.  Some  chattel  security  seems  to  have 
been  given,  but  with  this  we  have  no  concern.  After  the 
paper  matured.  Case,  who  was  apparently  the  principal  debtor, 
failed  to  pay  it,  and  the  original  broker  Austin  received  from 
him  another  note  in  August,  1886,  for  $808.50,  running  for 
a  like  period,  and  for  the  same  rate  of  interest,  and  secured 
in  the  same  manner.  This  note  bore  date  on  the  6th  of  Au- 
gust. When  it  was  presented  at  GiiBn's  ofiice  with  a  re- 
quest for  an  extension,  he  declined  to  receive  it  or  surrender 
the  original  paper,  stating  that  he  relied  on  the  financial  se- 
curity afforded  by  Jain's  name.  Thereupon,  and  on  the  18th 
of  August,  the  appellant  Jain  indorsed  on  the  back  of  the 
note  "  For  value  received,  I  hereby  guarantee  $660.00  of  the 
within  note,  and  I  hereby  agree  to  pay  $650.00  as  aforesaid 
in  case  said  Case  fails  to  pay  the  same,  together  with  interest 
theraon  according  to  the  tenor  of  this  note,"  and  signed  it. 
The  note  not  having  been  paid  at  maturity  this  suit  was 
brought  on  the  guaranty.  GifiBn  recovered  judgment,  from 
which  Jain  prosecutes  this  appeal. 

There  is  really  but  one  question  in  the  record  deserving 
much  attention.  In  his  answer  Jain  alleged  that  he  was  in- 
duced to  sign  the  guaranty  by  the  misrepresentations  of  the 
persons  concerned  in  the  transaction.  He  offered  evidence 
touching  this  defence  which  the  court  excluded  and  properly 
declined  to  hear.  The  trouble  was,  Jain  failed  to  so  allege 
fraud  as  to  entitle  him  to  introduce  any  evidence  on  the  sub- 
ject. The  whole  allegation  respecting  the  fraud  was  in. a 
single  sentence.  Substantially  it  was  that,  misrepresenting 
the  facts  to  him  and  intending  to  defraud  him,  Austin  stated 
that  his  signature  was  desired  by  his  brother-in-law  Case. 
The  well  settled  rule  that  fraud  must  be  pleaded  to  warrant 
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the  iutroduction  of  evidence  concerning  it  is  too  deeply  rooted 
in  all  systems  of  jurisprudence  to  need  either  elucidation  or 
anything  more  than  a  cursory  statement  of  the  rule  itself. 
The  defendant's  plea  in  no  manner  came  within  the  require- 
ments of  the  most  lax  decisions  upon  this  question.  Having 
failed  to  allege  the  fraud  which  he  asserted,  he  should  not 
have  been  permitted,  as  he  was  not,  to  introduce  testimony 
on  the  subject. 

There  are  a  number  of  collateral  questions  presented  in 
the  briefs  of  counsel  which  hardly  arise  on  the  record,  but 
which  present  but  little  difficulty  under  the  present  circum- 
stances. It  is  doubtless  true  that  a  guaranty  executed  sub- 
sequent to  the  original  undertaking  must  rest  on  a  new  and 
adequate  considemtion  in  order  to  bind  the  guarantor,  be- 
cause his  promise  is  a  collateral  one,  whereby  he  undertakes 
to  answer  for  the  debt  or  default  of  another.  It  is  equally 
true  under  some  circumstances  the  principal  debtor  must  be 
proceeded  against  before  the  guarantor  can  be  compelled  to 
pay.  The  present  case  however  comes  within  the  scope  of 
none  of  these  principles.  Jain  most  certainly  was  an  original 
promisor  on  the  firat  note  and  bond  for  the  entire  sum.  When 
he  executed  the  guaranty  upon  the  back  of  the  present  in- 
strument, that  note  was  still  an  outstanding  obligation  which 
the  holder  Giffin  declined  to  surrender  until  Jain  signed  and 
became  bound  on  the  renewal  note.  When  he  signed  it,  and 
not  till  then,  was  the  note  accepted  and  the  original  note 
surrendered.  Under  these  circumstances  the  guaranty  must 
be  held  as  having  been  executed  concurrently  with  the  orig- 
inal undertaking,  and  therefore  a  promise  requiring  no  new 
consideration  to  support  it.  So  too  when  the  guaranty  is 
examined,  it  will  be  found  that  on  its  face  it  is  expressed  to 
be  for  value  received,  and  is  the  guaranty  of  a  note  due  at  a 
specified  and  fixed  time,  and  is  an  undertaking  to  pay,  and 
not  that  the  original  promise  shall  be  collectible. 

Under  those  circumstances  there  is  a  sufficient  recital  of  con- 
sideration, and  it  warrants  a  suit  against  the  guarantor  with- 
out any  proceeding  against  the  principal  primarily.     Brandt 
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on  Suretyship  &  Guaranty,  Chap.  8,  §  86 ;  Campbell  v.  Knapp, 
15  Pa.  St.  27  ;  Parkhurst  v.  Vail,  73  111.  843  ;  Bickford  v. 
Gibbs  et  al.,  8  Cush.  154. 

No  other  questions  have  been  urged  by  counsel  for  the 
appellant,  and  since  the  court  below  decided  correctly  as  to 
all  these  propositions  the  judgment  must  be  affirmed. 

Affirmed, 


Milleb,  Appellant,  v.  Staples,  Appellee. 

Skbvaitt^s  LiABix^rrr. 

A  servant  is  liable  in  damages  to  a  third  person  for  the  negligent  per- 
formance of  his  master's  business. 

Appeal  from  the  County  Court  of  Larimer  Coufnty. 
Messrs.  Robinson  &  Love,  for  appellant. 
No  appearance  for  appellee. 
Bissell,  J.,  delivered  the  opinion  of  the  court. 

If  the  servant  or  agent  can  be  held  liable  for  the  mis- 
feasance  resulting  from  the  improper  doing  of  an  act  other- 
wise lawful  while  engaged  in  the  service  of  the  master,  or 
the  transaction  of  the  business  of  his  principal,  this  judgment 
must  stand. 

In  June,  1889,  one  Mellon  was  engaged  in  the  business  of 
raising  and  handling  horses  in  North  Park,  Colomdo.  At 
that  time  the  appellee.  Staples,  placed  four  mares  with  him 
for  breaking  and  service.  It  appeai-s  that  the  mares  were 
aged  animals,  requiring  some  trouble  and  care  to  fit  them  to 
use.  Ill  the  following  August,  Edward  Miller,  the  appellant, 
was  working  on  Mellon^s  ranch  as  a  hand,  for  current  wages. 
On  the  17th  of  the  month,  while  the  stock  was  running  with 
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other  animals,  Miller  was  directed  by  his  employer  to  sepa- 
rate two  of  Staples'  mares  from  the  balance  of  the  herd, 
and  to  put  them  in  another  part  of  the  corral  for  the  pur- 
poses of  handling  and  breaking.  There  is  a  little  uncer- 
tainty whether  Miller  was  at  that  time  directed  to  rope  the 
mares  or  simply  ordered  to  separate  them.  In  any  event, 
after  he  had  cut  them  out  of  the  herd  and  driven  them  into 
the  corral,  he  proceeded  to  rope  them  that  they  might  pro- 
ceed with  the  breaking.  Who  threw  the  rope  to  catch  the 
horses  is  not  clearly  shown,  but  this  is  immaterial.  The 
rope  was  thrown  over  the  head  of  one  of  the  mares,  and  Mil- 
ler undoubtedly  had  hold  of  it,  seeking  to  handle  and  manage 
her.  The  animal  was  thrown  to  the  ground,  and,  according 
to  Mellon's  testimony,  within  two  or  three  minutes  from  the 
time  the  horse  was  on  the  ground,  he  was  there  attempting 
to  put  a  hackamore  on  her  head.  When  this  was  done,  and 
they  attempted  to  let  the  mare  up,  it  was  discovered  that 
she  was  dead.  According  to  the  testimony  it  not  infrequently 
happens  that  in  roping  an  aged  horse,  the  horse  is  killed  by 
breaking  its  neck ;  but  it  would  seem  that  a  fatality  does  not 
otherwise  occur  in  that  method  of  catching  horses,  except  by 
the  inexcusable  negligence  and  carelessness  of  the  roper.  It 
will  be  assumed  from  the  record  that  the  mare  was  killed  by 
choking,  and  that  this  resulted  from  Miller's  negligence. 
This  would  subject  both  Mellon  and  Miller,  or  one  of  them, 
to  legal  responsibility  for  the  loss  of  the  stock. 

This  statement  clears  the  way  for  an  easy  settlement  of  the 
query  propounded  at  the  commencement  of  this  opinion. 

The  frequent  attempts  of  agents  to  escape  responsibility 
for  their  negligent  acts  by  shielding  themselves  iKiliind  the 
principal  whose  business  they  may  be  transacting  when  the 
injury  is  done,  has  led  to  many  discussions  as  to  the  prop- 
er limits  of  the  defences  based  on  the  employment.  The 
rule  is  pretty  well  settled  that  while  both  principal  and  agent 
are  liable  for  the  injuries  which  may  come  to  a  third  person 
from  the  agent's  misfeasance  or  malfeasance,  the  injured  party 
may  elect  to  sue  one  or  the  other,  or  both,  at  his  pleasure. 
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Doubtless  the  primary  responsibility  rests  on  the  principal  as 
to  the  agent's  misfeasance,  and  he  should  be  called  upon  to 
answer  for  the  damages  resulting  from  the  negligent  perform- 
ance of  his  agent,  yet  the  servant  or  agent  may  likewise  be 
sued  and  he  cannot  escape  by  asserting  that  what  he  did  was 
done  while  working  for  his  master.  Harriman  v,  Stowe^  57 
Mo.  93 ;  Bell  v.  Josselyn^  3  Gray,  309 ;  Brown  Paper  Co.  v, 
Dear^  128  Mass.  267 ;  Homer  v.  Lawrence^  37  N.  J.  L.  46; 
Phelp%  V.  Wait,  30  N.  Y.  78  ;  Feltu9  v.  Swan,  12  Miss.  415 ; 
Powell  V.  Deveney,  8  Cush.  300. 

Since  it  is  established  by  these  authorities  that  the  agent 
is  liable  for  the  damages  resulting  from  his  negligent  doing 
of  the  acts  proven  against  him,  it  is  manifest  that  the  judg* 
ment  entered  against  him  was  right  and  that  it  must  be  af- 
firmed. 

Affirmed. 


Saoebs,  Plaintiff  in  Erkor,  v.  Nuckolls  et  al..  De- 
fendants IN  Error. 

1.  Master  Aim  Sebvant. 

The  test  of  the  liahility  of  the  master  for  the  acts  of  his  servant  in  all 
cases  is  whether  the  act  was  done  hy  his  express  authority  or  fairly 
implied  from  the  nature  of  the  employment  and  the  duties  incident 
to  it. 

2.  Same. 

To  make  the  master  liable  for  any  act  of  fraud  or  neglig^ence  done  by 
his  servant,  the  act  must  be  done  in  the  course  of  his  employment. 
If  he  steps  out  of  it  to  do  a  wrong,  either  fraudulently  or  feloniously, 
towards  another,  the  master  is  no  more  liable  than  a  stranger. 
It  is  also  imperative  that  the  employment  be  in  the  prosecution  of 
a  lawful  business. 

3.  Same. 

The  relation  of  master  and  servant  cannot  exist  in  a  conspiracy  or  con- 
federation of  individuals  to  commit  crime, — all  are  principals  and 
are  jointly  and  severally  responsible  for  the  consequences  of  the 
wrong  perpetrated. 
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A  servant  can  have  no  implied  authority  to  do  that  which  it  could  not 

be  lawful  under  any  circuniBtances  for  either  him  or  his  employer 

to  do. 
6.  Samb. 
It  is  not  enough  that  the  act  should  be  for  the  benefit  of  the  master, 

but  it  must  be  in  the  ordinary  course  of  business  in  order  that  an 

authority  to  do  it  may  be  implied. 

Error  to  the  DiHrict  Court  of  Oarfield  County. 

This  was  an  action  at  law  brought  under  the  provisions 
of  chap.  27,  Genl.  Stats.,  by  plaintiff  in  error,  widow  and 
heir  at  law,  to  recover  damages  for  the  death  of  her  husband, 
George  W.  Sagers,  alleged  to  have  been  shot  and  killed  by 
William  E.  Nuckolls.  The  following  are  the  important  al- 
legations contained  in  the  amended  complaint : 

^^  That  on  said  last  mentioned  date,  and  from  the  month 
of  October,  A.  D.  1883,  hitheito  the  above  named  defendants. 
Reef  &  Nuckolls,  as  plaintiff  is  informed  and  believes,  were 
and  now  are  copartners  in  business,  and  doing  business  in 
Garfield  county,  in  buying  and  selling,  pasturing,  herding, 
raising  and  handling,  slaughtering  and  dealing  in  cattle,  beef 
and  stock.  That  in  their  cattle  and  stock  business,  said  de- 
fendants, Emmet  and  G.  Harvey  Nuckolls  took  possession 
and  used  and  claimed  a  large  tract  of  the  unsurveyed  govern- 
ment lands,  situated  upon  the  east  branch  of  Mann  creek, 
in  said  Garfield  county,  state  of  Colorado,  and  which  said 
tract  said  defendants  occupied  and  claimed  as  their  head- 
quarters, or  home  ranch, for  their  said  cattle  and  stock  busi- 
ness, and  occupied  and  improved  the  same  by  and  through 
their  agents  and  employees  and  the  said  G.  Harvey  Nuckolls, 
and  pretended  to  own  the  same  and  have  the  right  to  sell 
and  dispose  of  the  same ;  but  plaintiff  alleges  that  said  defend- 
ants so  claimed  and  occupied  the  said  public  lands,  without 
a  legal  right,  under  or  by  virtue  of  the  laws  of  the  United 
States,  or  of  the  states  of  Colorado  so  to  do. 

"  Second. — That  on  the  said  7th  day  of  September,  and  for 
a  long  time  prior  thereto,  to  wit :  From  the  month  of  January, 
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A.  D.  1888,  William  E.  Nuckolls  was  serving  said  defendants 
as  an  employee,  agent  or  servant,  at  and  upon  the  said  head- 
quarters, aforesaid ;  that  he  worked  and  labored  for  the  said 
defendants  thereon  in  farming  and  herding  the  stock  of  said 
defendants,  and  among  the  duties  and  requirements  of  said 
William  E.  Nuckolls,  as  such  servant  and  employee,  and  for 
which  he  wiuj  employed  by  said  defendants,  it  was  his  dut}'' 
by  general  direction  and  instruction  of  said  defendants  to  aid 
and  assist  said  defendants  in  holding  the  possession  of  their 
said  ranch  claim,  and  guns  and  pistols  were  provided  there- 
at by  said  defendants  for  that  purpose,  for  the  use  of  said 
William  E.  Nuckolls  and  his  co-servants  at  all  times  during 
said  occupation  and  claim  of  said  i-anch  claim,  and  especially 
on,  to  wit,  the  7th  day  of  September,  1888,  bore  (and  since 
said  7th  day  of  September,  and  now  said  co-servants  are  bear- 
ing) said  arms  for  said  purpose,  to  wit,  tlie  purpose  of  defend- 
ing with  force  and  arms,  if  necessary,  the  possession  of  said 
claim  and  property,  for  said  defendants,  Emmet  and  G.  Har- 
vey Nuckolls,  against  all  comers  and  claimants,  and  particu- 
larly against  the  said  George  W.  Sagei-s,  the  the  lawful 
claimant  of  a  portion  thereof. 

"  Third. — That  said  defendants,  by  and  tluough  their  said 
servant,  William  E.  Nuckolls  aforesaid,  who  wna  then  and 
there  engaged  and  employed,  and  armed  and  directed  by  said 
defendants  as  their  servant  as  aforesaid,  to  hold  and  maintain 
them  in  their  possession  of  said  land,  and,  while  the  said 
George  W.  Sagers.was  in  the  act  of  peaceably  and  lawfully 
proceeding  through  the  same,  the  said  William  E.  Nuckolls 
pretended  and  claimed  that  said  George  W.  Sagers  was  com- 
mitting a  trespass  upon  and  interfering  with  the  alleged  and 
pretended  rights  of  said  defendants,  did,  on,  to  wit,  the  7tli 
day  of  September,  A.  D.  1888,  on  the  said  pretended  land 
claim  of  said  defendants  aforesaid,  negligently,  unlawfully 
and  wrongfully  cause  the  death  of  him,  the  said  George  W. 
Sagers,  being  then  and  there  in  the  peace  of  the  people,  by 
the  act  of  the  said  William  E.  Nuckolls,  in  that  said  William 
E.  Nuckolls  did  then  and  there  assault  and  shoot  him,  the  said 
Vol.  Ill— 7 
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George  W.  Sagei-s,  with  a  pistol,  commonly  called  a  revolver, 
a  deadly  weapon  of  the  size  usually  canied  as  a  concealed 
weapon,  giving  to  said  George  W.  Sagers  a  mortal  wound,  of 
which  he  then  and  there  died,  whereby  plaintiff  was  deprived 
of  the  care,  maintenance,  support  and  protection  of  her  said 
husband,  George  W.  Sagers,  deceased,  to  her  great  damage, 
to  wit,  in  the  sum  of  five  thousand  (^,000)  dollars,  under 
the  statute  in  such  case  made  and  provided.'' 

To  this  complaint  demurrers  were  filed  by  the  defendants 
individually,  the  only  ground  of  demurrer  being  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrers  were  sustained  by  the  court.  The 
plaintiff  elected  to  stand  by  her  complaint;  a  writ  of  error 
was  sued  out  to  the  supreme  couit,  and  the  case  transferred 
by  that  court  to  this. 

Messrs.  Bennett  &  Bennett  and  Mr.  J.  E.  Aavens,  for 
plaintiff  in  error. 

Mri  J.  W.  Taylor,  for  defendant  in  error. 

Reed,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  only  question  presented  is  the  correctness  of  the  judg- 
ment of  the  court  in  sustaining  the  demurrers.  In  other 
words,  whether  the  employer  is  liable  in  damages  under 
the  statute  for  the  killing  of  a  peiison  by  a  servant  or  employee 
under  the  circumstances  as  stated  in  the  complaint.  The 
provision  of  the  statute  upon  which  the  action  is  based  is 
sec.  2,  chap.  27,  Genl.  Stat.,  entitled  "Damages." — '*  When- 
ever the  death  of  a  person  shall  be  caused  by  a  wrongful  act, 
neglect  or  default  of  another,  and  the  act,  neglect  or  default 
is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who, 
or  the  corporation  which  would  have  been  liable,  if  death 


1893.]  Sagees  v.  Nuckolls.  99 

had  not  ensued,  shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  the  party  injured."  An  examina- 
tion of  the  section  of  the  statute  under  consideration  will 
show  that  it  provides  generally  for  compensation,  "whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neg- 
lect or  default  of  another."  The  circumstances  must  be  such 
as  to  entitle  the  injured  party  to  damages  if  death  had  not 
ensued,  but  affording  no  guide  as  to  the  circumstances  under 
which  the  principal  or  master  shall  be  held  liable,  hence,  the 
Uability  must  be  determined  by  the  rules  and  principles  of 
the  common  law. 

In  1880,  43  &  44  Vict.,  chap.  42,  an  act  entitled  "  The 
Employers  Liability  Act"  was  passed  by  the  English  par- 
liament, which,  while  more  elaborate,  explicit  and  detailed 
than  our  statute,  legally  amounts  to  the  same  thing,  and  in 
fixing  the  liability  the  courts  in  every  instance  are  compelled 
to  have  recourse  to  the  common  law  adjudications. 

The  solution  of  the  question  presented  is  one  of  great  dif- 
ficulty. While  the  general  principles  and  rules  of  law  con- 
trolling in  such  cases  are  so  clearly  stated  as  to  render  them 
almost  axiomatic,  and  each  rule  is  stated  many  times  in  dif- 
ferent language,  the  principle  and  result  being  the  same,  the 
trouble  has  been,  and  still  is,  the  application  of  the  rules. 
The  conflicting  decisions  in  applying  the  principles  are  so 
numerous  as  to  produce  confusion  as  soon  as  an  examination 
is  undertaken. 

The  liability  of  the  master  for  the  wrongful  acts  of  a  ser- 
vant is  predicated  upon  the  maxim  ^^  qui  facit  per  aliumfacit 
per  «6,"  and  is  in  direct  conflict  with  the  broad  and  universal 
doctrine  of  personal  liability  for  wrongs  perpetrated  ;  conse- 
quently, in  applying  it  great  care  is  taken  in  restricting  it 
clearly  within  legal  limits.  The  great  multiplication  of  cor- 
porations, where  all  acts  are  necessarily  performed  by  agents 
or  servants,  htis  latterly  led  to  the  extension  and  widening  of 
the  application  in  many  cases,  in  order  to  afford  the  requisite 
protection,  and  from  such  necessity  courts  have  gradually 
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extended  the  principle  to  cover  cases  not  formerly  supposed 
to  be  embraced. 

.  The  complaint  in  the  case  is  very  carefully  drawn.     In  or- 
der to  apply  the  law  an  analysis  of  the  complaint  is  necessary. 

First. — It  is  alleged  that  Reef  &  Nuckolls,  a  firm  composed 
of  J.  S.  Reef,  Emmet  Nuckolls  and  G.  Harvey  Nuckolls, 
"  were  buying  and  selling,  pasturing,  herding,  raising  and 
handling,  slaughtering  and  dealing  in  cattle,  beef  and  stock.'^ 
In  the  second  paragraph  it  is  alleged  that  "  Wm.  E.  Nuckolls 
was  serving  said  defendants  as  an  employee,  agent  or  servant 
at  and  upon  the  said  headquartei'S,  aforesaid ;  that  he  worked 
and  labored  for  said  defendants  thereon  in  farming  and  herd- 
ing the  stock  of  the  said  defendants."  *  *  * 

Second.  -  Taking  up  the  other  branch — it  is  alleged  in  the 
first  paragi-aph,  ^^  that  in  their  cattle  and  stock  business,  Em- 
met and  C.  Harvey  Nuckolls  took  possession  of  and  claimed 
a  large  tract  of  the  unsurveyed  government  lands  *  ♦  *^ 
which  said  tract  said  defendants  occupied  and  claimed  as 
their  headquarters,  or  home  ranch  for  their  said  cattle  and 
stock  business,  and  occupied  and  improved  the  same  by  and 
through  their  agents  and  employees  and  the  said  G.  Harvey 
Nuckolls,  and  pretended  to  own  the  same  and  have  the  right 
to  sell  and  dispose  of  the  same  ;  but  plaintiff  alleges  that  said 
defendants  so  claimed  and  occupied  the  said  public  lands, 
without  a  legal  right,  under  or  by  virtue  of  the  laws  of  the 
United  States,  or  of  the  state  of  Colorado."  In  the  third 
paragraph  it  is  alleged  that  Wm.  E.  Nuckolls,  who  was  en- 
gaged, employed  and  armed  by  defendants  "  to  hold  and 
maintain  them  in  their  possession  of  said  land^^  shot  and  killed 
Sagers  for  a  pi^etended  trespass  upon  the  land.  Though  not 
fully  and  affirmatively  stated,  it  is  fairly  inferable,  that  the 
trouble  and.  controversy  resulting  in  the  killing  grew  out  of 
the  possession  of  the  land,  for  it  is  said,  in  speaking  of  the 
land,  '*  George  W.  Sagera,  the  then  lawful  claimant  of  a  por- 
tion thereof." 

The  sufficiency  of  the  complaint,  in  the  first  instance,  must 
be  tested  by  the  following  general  principle,  controlling  in 
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all  cases  of  this  character: — "  Was  the  act  done  under  such 
circumstances  that  under  the  employment  the  master  can  be 
said  to  have  atUhorized  the  act?  For  if  he  did  not,  either  in 
fact  or  in  law^  he  cannot  be  made  chargeable  for  its  conse- 
quences ;  because  not  having  been  done  under  authority  from 
him^  express  or  implied,  it  can  in  no  sense  be  said  to  be  his 
act,  and  the  maxim  does  not  apply."  Wood's  Mast.  &  Serv't, 
§  279.  The  test  of  the  liability  of  the  master  in  all  cases  is 
whether  the  act  was  done  by  his  express  authority  or  fairly 
implied  from  the  nature  of  the  employment  and  the  duties 
incident  to  it. 

See  McManus  v,  Criekettj  1  East,  106,  which  is  a  leading 
case  on  the  question  under  discussion.  Among  the  earliest 
reported  cases  is  that  of  Middleton  v.  Fowler^  Salk.  282. 
Holt,  C.  J.  said,  '*  that  no  master  is  chargeable  with  the  acts 
of  his  servant,  but  when  he  acts  in  the  execution  of  the  au- 
thority given  him." 

The  rule  is  clearly  laid  down  in  1  Black.  Com.,  429,  481. 
It  is  said :  *^  The  master  is  answerable  for  the  act  of  his  ser- 
vant, if  done  by  his  command  either  expressly  given  or  im- 
plied;" again,  "if  a  servant  by  his  negligence,  does  any 
damage  to  a  stranger,  the  master  shall  answer  for  his  neglect ; 
but  the  damage  must  be  done  while  he  Ls  actually  employed 
in  his  master*s  service,  otherwise,  the  servant  shall  answer 
for  his  own  misbehavior." 

In  Foster  v.  Essex  Bank^  17  Mass.  479,  the  court  said : — ^^ 
^*  It  may  be  inferred  from  the  cases  as  a  general  rule,  that  to 
make  the  master  liable  for  any  act  of  fraud  or  negligence 
done  by  his  servant,  the  act  must  be  done  in  the  courae  of 
his  employment,  and  that  if  he  steps  out  of  it  to  do  wrong, 
either  fraudulently  or  feloniously,  towards  another,  the  mas- 
ter is  no  more  liable  than  any  stranger."  See  Mech,  Bank 
V.  Bank  of  Columbia^  6  Wheat.  826 ;  Ellis  v.  Turner^  8  Term 
Rep.  583. 

*  In  Cooley  on  Torts,  625,  it  is  said,  "  That  which  the  supe- 
rior has  put  the  inferior  in  motion  to  do,  must  be  regarded 
as  done  by  the  superior  himself ; "  and  at  page  627, "  but  the 
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liability  of  the  master  for  intentional  acts  which  constitute 
legal  wrongs,  can  only  arise  when  that  which  is  done  is  with- 
in the  real  or  apparent  scope  of  the  master's  business.  It 
does  not  arise  when  the  servant  has  stepped  aside  from  his 
employment  to  commit  a  tort  which  the  master  neither  di- 
rected in  fact,  nor  could  be  supposed,  from  the  nature  of  his 
employment,  to  have  authorized  or  expected  the  servant  to 
do."  See  also  lU.  Cent.  R,  B.  Co.  v.  Doumey,  18  111.  258; 
UvansvUle  M.  M.  Co.  v.  Baum^  26  Ind.  70 ;  Crocker  v.  New 
Lond.  etc.  Co.y  24  Conn.  249 ;  Wright  v.  Wilcox^  19  Wend. 
(N.  Y.)  343 ;  Richmond  Turnpike  Co.  v.  Vanderlilt^  1  Hill, 
480,  s.  c,  2  N.  Y.  479. 

The  next,  and  one  of  the  most  important  distinctions  and 
considerations  is,  that  to  render  the  master  liable  the  act 
must  be  done  in  the  prosecution  of  the  service  of  the  master. 
Any  deviation  so  as  to  render  it  the  act  of  the  servant,  the 
responsibility  of  the  master  ceases,  and  the  fact  of  the  rela- 
tion of  master  and  servant  has  no  bearing. 

It  is  said  in  PickenB  v.  Dricker,  21  Ohio  St.  212 :— "  The 
person  for  whose  acts  he  is  sought  to  be  charged  must  at  the 
time  when  the  act  complained  of  was  done,  not  only  have 
been  acting  for  him,  but  must  also  have  been  authorized  by 
him,  either  expressly  or  impliedly,  to  do  the  act."  It  follows 
that  there  must  be  an  employment — the  relation  of  master 
and  servant  must  exist ;  that  the  wrong  of  the  servant  was 
incidental  to  or  in  the  line  of  his  employment  and  within  the 
authority  given.  It  is  also  imperative  that  the  emploj'ment 
be  in  the  prosecution  of  a  lawful  business.  In  a  conspiracy 
or  confederation  of  individuals  to  do  criminal  acts  or  acts  in 
violation  of  the  law,  there  is,  and  can  be  no  such  relation  as 
master  and  servant — all  are  principals — they  are  all  jointly 
and  severally  responsible  for  the  legal  consequences  of  the 
wrong  perpetrated.  In  cases  where  the  master  is  attempted 
to  be  held  liable  for  the  acts  of  the  servant,  it  is  a  well  set- 
tled rule  of  law  that,  where  the  servant  acts  in  obedience  to 
an  express  order  given  by  the  master,  the  master  is  liable  for 
all  the  consequences  of  the  servant's  acts,  either  civilly  or 
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criminally.  Wood  Mast.  &  Serv t.  §  278 ;  Rez  v.  Bleasdale^  2 
Car.  &  Kir.  766 ;  Eex  v.  Michael,  9  Car.  &  P.  357 ;  Bex  v. 
Palmer,  1  New  Rep.  97. 

The  troublesome  question  in  all  the  cases  is  not  of  express 
but  implied  authority,  whether  the  act  done  was  so  far  inci- 
dental to  the  service  for  which  he  was  employed  that  it  may 
be  supposed  to  have  been  done  ^^  in  the  line  of  his  duty  and 
in  the  furtherance  of  the  master's  business.^* 

A  carefully  considered  case  involving  this  question  is  that 
of  Phelon  v.  Stiles,  48  Conn.  426.  See  also  Rounds  v.  Del., 
etc.,  B.  R.  Co.,  64  N.  Y.  129. 

A  well  settled  principle  of  law  lying  apparently  at  the  very 
foundation  of  this  action  is,  ^^  That  a  servant  can  have  no 
implied  authority  to  do  that  which  it  could  not  be  lawful 
under  any  circumstances  for  either  him  or  his  employer  to 
do."  Shear.  &  Red.  on  Neg.,  §  61 ;  Lyons  v.  Martin,  8  A<lol. 
&  El.  512 ;  Poulton  v.  London,  etc..  By.  Co.,  L.  Rep.  2  Q.  B. 
534 ;  Steamboat  Co.  v,  Bailway  Co.,  24  Conn.  40 ;  Church  v. 
Mansfield,  20  Conn.  284 ;  2  Hil.  on  Torts,  chap.  40,  §  6  a. 

In  recent  English  decisions  of  cases  decided  since  statutes 
48  &  44  Vict.,  referred  to  above,  an  important  test  of  the  lia- 
bility of  the  principal  seems  to  be  whether  he  had  the  au- 
thority to  do  the  act  performed  by  the  servant,  and  if  he  had 
not  there  could  be  no  authority  implied  from  him  to  the  ser- 
nint,  consequently  the  principal  would  not  be  liable  for  the 
act  of  the  servant  on  the  ground  of  an  implied  authority ;  and 
to  render  a  principal  liable  for  the  acts  of  the  servant,  in  a 
matter  that  could  not  lawfully  be  done  by  himself,  there  can 
be  no  implied  authority — there  must  be  an  express  authority. 

In  Poulton  V.  London  ^  S.  W.  By.  Co.,  L.  R.  2  Q.  B.  634 
suprn^  Blackbnm,  J.,  said :  ^^  It  is  not  enough  that  the  act 
should  be  for  the  benefit  of  the  master,  but  it  must  be  in  the  or- 
dinary coui'se  of  business  in  order  that  an  authority  to  do  it 
may  be  im  plied.''  See  Edwards  v.  London  ^  N.  IT.  By.  Co., 
L.  R.  5  C.  P.  445  ;  Lucas  v.  Mason,  L.  R.  10  Exc.  Cases,  251. 

See  further  on  points  stated  above:  Bourke  v.  White  Moss 
Coll.  Co.,  L.  R.  1  C.  P.  Div.  666 ;  s.  a,  L.  R.  2  C.  P.  Div. 
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205 ;  Rayner  v.  Mitchell,  L.  R.  2  C.  P.  Div.  857 ;  Storey  v. 
Ashton^  L.  11.  4  Q.  B.  476  ;  Allen  v,  London  ^  S.  W.  Ry.  Co.^ 
L.  R.  6  Q.  B.  65 ;  Cobb  v.  Columbia,  etc.  C.  R.  Co.,  Sup- 
Court  of  Georgia,  Sept.,  1892;  Q-oddard  v.  Railway  Co,,  57 
Me.  202. 

The  following  conclusions  are  inevitable  from  the  allega- 
tions of  the  complaint : 

Fii-st.  That  the  business  of  Reef  &  Nuckolls  as  a  firm,  and 
of  Reef  as  an  individual,  was  legitimate  and  lawful. 

Second.  That  William  E.  Nuckolls  as  the  servant  of  Reef 
&  Nuckolls  in  farming  and  handling  stock  was  employed  for 
legal  and  legitimate  service. 

Third.  That  the  land  attempted  to  be  held  was  claimed 
by  Emmet  and  6.  Harvey  Nuckolls,  and  that  neither  the  firm 
of  Reef  &  Nuckolls  nor  Reef  individually  had  any  connec- 
tion with  it  whatever. 

Fourth.  That  the  killing  grew  out  of  a  controvei-sy  over 
the  possession  of  land  claimed  only  by  Emmet  and  G.  Harvey 
Nuckolls,  and  was  in  no  way  connected  with  the  employment 
of  William  E.  Nuckolls  by  the  firm  of  Reef  &  Nuckolls,  nor 
in  any  way  incidental  to  or  growing  out  of  it.  This  disposes 
of  the  case  as  far  as  the  firm  of  Reef  &  Nuckolls,  and  Reef 
individually,  are  concerned.  As  to  them  no  cause  of  action, 
whatever,  is  shown. 

Taking  up  the  other  branch  of  the  Case,  it  is  alleged  that 
Emmet  and  6.  Harvey  Nuckolls  took  illegal  possession  of  a 
large  tract  of  unsurveyed  government  land,  a  part  of  which 
was  claimed  by  the  deceased ;  that  they  and  their  servants 
were  armed,  and  were,  by  force  and  arms,  maintaining  the 
illegal  possession  of  the  land,  and  that  William  E.,  in  attempt- 
ing to  maintain  such  possession  for  Emmet  and  G.  Harvey 
Nuckolls,  shot  and  killed  Sagers.  No  hiring  of  William  E. 
by  Emmet  and  G.  Harvey  Nuckolls  is  alleged ;  no  relation 
of  master  and  servant  alleged  as  existing  in  the  attempted 
holding  of  the  land.  The  employment  alleged,  as  before 
stated,  was  by  Reef  and  Nuckolls  in  a  lawful  business.  If 
any  liability  of  any  of  the  parties  can  be  predicated  upon  the 
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supposed  relation  of  master  and  servant,  it  must  be  that  of 
Emmet  and  G.  Harvey  Nuckolls,  in  whose  interest  the  alleged 
wrongs  were  perpetrated,  in  a  matter  entirely  distinct  and 
sepai-ate  and  disconnected  with  the  business  of  the  firm. 

Applying  the  principles  of  law  to  the  facts  and  circum- 
stiinces  as  stated,  it  is  obvious  that  Emmet  and  G.  Harvey 
Nuckolls  cannot  be  held  liable  for  the  act  of  the  killing. 
Fiiist,  it  is  indispensable  that  the  relation  of  master  and  ser- 
vant existed  in  the  line  of  employment  in  which  the  trouble 
arose  and  the  wrong  was  perpetrated.  No  employment  by 
the  parties  for  any  such  business  or  purpose  is  alleged.  It 
is  only  alleged  as  being  incidental  to  his  employment  by  Reef 
&  Nuckolls  ill  farming  and  the  handling  of  cattle.  Second, 
as  above  shown,  to  render  the  employer  liable  the  employ- 
ment must  be  lawful  and  the  business  lawful.  The  wrong 
and  fraud  upon  the  government  and  the  public  by  taking 
illegal  possession  of  a  large  tract  of  the  public  domain,  pre- 
venting its  occupation,  settlement  and  sale  by  and  to  those 
who  had  legal  right  to  occupy  under  the  laws  of  congress, 
and  .maintaining  such  possession  by  force  and  violence,  re- 
sulting in  the  taking  of  life,  cannot  be  regarded  as  the  prose- 
cution of  a  lawful  business  and  one  in  which  the  relation  of 
master  and  servant  could  have  existence.  Under  such  cir- 
cinnstances  all  are  principals,  confederates,  in  the  prosecution 
of  a  criminal  enterprise,  and  all  jointly,  or  each  individually, 
may  be  held  criminally  responsible  for  any  wrong  perpetrated. 

It  follows,  that  guarding  and  protecting  the  illegal  posses- 
sion of  the  land  claimed  by  the  individuals  as  alleged  was 
not  an  incident  of  the  alleged  employment,  but  a  criminal 
and  wrongful  act  as  a  confederate  or  a  volunteer,  in  which 
the  question  of  master  and  servant  could  have  no  place.  It 
mattei-s  not,  as  stated  in  the  complaint,  that  it  was  a  duty 
required  by  others  by  virtue  of  his  employment  that  he  was 
armed  by  his  employers,  and  even  had  express  orders  to 
eject  or  kill  any  person  invading  the  possession. 

The  remedy  for  such  criminal  acts  cannot  be  found  in  a 
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civil  suit  for  damages,  but  must  be  reached  by  another  branch 
of  the  law. 

I  have  carefully  examined  all  the  authorities  cited,  sup- 
posed to  establish  the  liability  of  the  supposed  principals, 
but  the  case  under  consideration  is  clearly  distinguishable. 
In  each  and  every  of  those  cases  it  will  be  seen  that  the  re- 
lation of  master  and  servant  existed ;  that  the  employment 
was  in  legal  and  legitimate  business,  and  that  the  wrong 
complained  of  grew  out  of  the  negligence  or  wanton  and 
excessive  exercise  of  the  authority  supposed  to  have  been 
expressly  or  impliedly  conferred,  as  peitaioing  to  the  lawful 
employment,  or  as  incidental  to  it.  In  every  instance  where 
the  servant  stepped  out  of  the  line  of  his  employment  for 
his  own  puiposes  or  in  performing  acts  for  another,  it  has 
been  held  that  the  liability  was  personal  and  the  doctrine  of 
*'*'  respondeat  superior  "  had  no  application. 

The  judgment  of  the  district  court  in  sustaining  the  de- 
murrer must  be  affirmed. 

Affirtnedm 


Lamb,  Appellant,  v.  The  People  ex  eel,  Jefferds, 

Appellees. 

li   EXECUTIVK — ^POWEB  OF  APPOINTMENT. 

By  the  amendatory  act  of  April  1,  1891,  the  power  to  appoint  the  stato 
veterinary  surgeon  is  vested  in  the  governor,  subjeot  to  the  approval 
of  the  senate. 

2.  State  Vetekinaby  Subgeon. 

The  state  veterinary  surgeon  is  a  state  officer,  and  the  power  to  remove 
him  is  by  the  constitution  vested  in  the  governor. 

3.  Constitutional  Law. 

When  powers  are  specially  conferred  by  the  constitution  upon  the  gov- 
ernor, the  legislature  cannot  authorize  them  to  be  perfon^ed  by 
any  other  officer  or  authority;  and  from  those  duties  which  the  con- 
stitution requires  of  him,  he  cannot  be  excused  by  law. 

4.  State  Vetebinaey  Sanitary  Boabd. 

The  state  veterinary  sanitary  board  has  no  authority  to  pass  upon  tlie 
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qaalificatioiu  of  the  state  veterinary  Burgeon,  and  no  power  to  re- 
move him  from  office. 

Appeal  from  the  District  Court  of  Pitkin  County, 

This  was  a  proceeding  in  the  nature  of  a  writ  of  quo  war- 
ranto to  test  the  title  to  the  ofiSce  of  sUite  veterinary  surgeon. 
On  the  1st  day  of  April,  A.  D.  1891,  Hon.  John  L.  Routt, 
governor,  appointed  the  relator,  Jefferds,  to  the  office.  The 
appointment  was  confirmed  by  the  senate  on  the  9th  of  April. 
He  qualified  by  filing  the  required  bond  and  taking  the  oath 
of  office,  and  entered  upon  the  duties.  On  June  22d  of  the 
same  year,  the  State  Veterinary  Sanitary  Board  attempted  to 
remove  him  and  passed  the  following  resolution : 

"  Whereas,  the  present  state  veterinarian  has  proven  ut- 
terly incompetent  and  inefficient  to  fill  said  position,  be  it 
resolved ;  that,  under  the  power  vested  in  us  by  law,  he  is 
hereby  removed,  and  the  office  declared  vacant,  and  the  gov- 
ernor be  requested  to  appoint  without  delay  a  competent 
person  to  fill  the  office  of  state  veterinarian,  and  H.  H.  Met- 
calf  is  appointed  secy,  pro  tem.^  until  such  appointment. 

"J.  L.  Bush,  Preset, 
"  H.  H.  Metcalf, 
''  0.  E.  Stubbs." 
Thereupon  the  governor  appointed  appellant  to  the  position, 
who  entered  upon  his  duties  and  has  since  been  in  possession 
of  the  office.     In  answer  to  the  relation  the  defendant  set  up 
the  incompetency  of  relator,  the  supposed  removal  by  the 
State  Veterinary  Sanitary  Board,  the  appointment  of  appellee, 
etc.     A  demurrer  wais  filed  to  the  answer,  sustained  by  the 
court;  defendant  declined  to  amend,  and  judgment  in  favor 
of  appellee  and  ouster  of  appellant  was  entered,  from  which 
this  appeal  is  prosecuted.     Several  errors  are  assigned,  but 
all  going  to  the  same  point,  viz.,  that  the  court  erred  in  sus- 
taining the  demurrer  and  adjudging  the  answer  insufficient. 

• 

Mr.  J.  H.  Maupin,  attorney  general,  and  Mr.  H.  B.  Babb, 
for  appellant. 
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'Mr.  Charles  R.  Bell  and  Mr.  J.  W.  Taylor,  for  ap- 

,    pellees. 

Reed,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  relator  was  duly  appointed,  confirmed  by  the  senate, 
qualified  and  legally  in  the  possession  of  the  office.  The  only 
question  to  be  determined  is  as  to  the  power  of  the  State 
Yeteriiuiry  Sanitary  Board  to  make  the  attempted  removal. 
The  question  of  competency  cannot  be  considered ;  compe- 
jbent  or  incompeteni,  he  had  a  right  to  the  office  until  deposed 
by  competent  authority ;  nor  shall  we  consider  whether  such 
board  was  the  proper  tribunal  to  pass  upon  his  qualificatluns 
and  determine  the  question.  It  is  said  in  the  answer  that 
the  relator  '^  admitted  to  said  board  his  said  inefficiency  and 
incompetency."  No  evidence  was  taken,  consequently  there 
is  no  proof  of  such  admission.  If  it  was  made,  it  should  l)e 
particularly  remembered  and  transmitted  to  posterity  as  the 
fii-st  instance  where  a  state  officer  admitted  his  incompetency 
to  discharge  the  duties  of  any  office  of  which  he  was  an  in- 
cumbent. 

The  offices  of  State  Veterinary  Sui-geou  and  State  Veteri- 
nary Sanitary  Board  were  both  created  by  the  act  of  March 
23, 1885,  entitled  ^^  An  Act  to  prevent  and  suppress  infectioust 
and  contagious  disease  among  the  domestic  animals  of  this 
state,  and  for  the  appointment  of  the  necessaiy  officers  to 
carry  into  efiFect  the  same,  and  to  fix  compensation."  By 
sec.  2  of  such  act,  tlie  governor  is  required  to  appoint  to  the 
office  of  state  veterinary  surgeon  **  the  pei-son  elected  by  the 
state  board  of  agriculture,  as  the  profnssor  of  veterinary  sci- 
ence, and  holding  the  chair  of  veterinary  science  in  the  State 
Agricultural  College."  By  sec.  8  it  is  provided  that  he  shall 
hold  hLs  office  two  years  unless  he  is  sooner  deposed  from  his 
office  in  the  State  Agricultural  College  By  sec.  5  it  is  pro- 
vided that,  in  case  of  a  vacancj^  by  the  removal  of  the  incum- 
bent from  his  position  in  the  State  Agricultural  College,  the 
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successor  to  such  position  in  the  college  shall  be  appointed  by 
the  governor  to  fill  the  unexpired  term  of  state  veterinary  sur- 
geon. Sec.  6  provides  for  the  creation  of  the  State  Veteri- 
nary Sanitary  Board,  which  was  to  consist  of  the  state 
veterinary  surgeon  and  two  other  members,  appointed  by  the 
governor  and  confirmed  by  the  senate.  The  balance  of  the 
act  defines  their  respective  powera,  duties,  etc. 

On  March  3, 1887,  an  act  was  passed  entitled  '^  An  Act  to 
amend  an  act  entitled  An  Act  to  prevent  and  suppress  in- 
fectious and  contagious  diseases  among  the  domestic  animals 
of  this  state,  and  for  the  appointment  of  the  necessary  officei*s 
to  carry  into  effect  the  same,  and  to  fix  compensation,"  of 
which  the  1st,  2d  and  3d  sections  are  as  follows  : — 

^^  Sec.  1.  That  section  2  of  An  Act  to  amend  an  act  entitled 
*  An  Act  to  prevent  and  suppiess  infectious  and  contagious 
diseases  among  domestic  animals  of  this  state,  and  for  the  ap- 
pointment of  the  necessary  officers  to  carry  into  effect  the 
same,  and  to  fix  compensation/  be,  and  is  hereby  repealed, 
and  the  following  enacted  in  lieu  thereof : — Sec.  2. — The 
State  Veterinary  Sanitary  Board  shall  appoint  the  state  vet- 
erinary surgeon. 

^^  Sec.  2.  Section  3  of  said  act  is  hereby  amended  so  as  to 
read  as  follows:  Sec.  3.  The  peraon  so  appointed  shall  hold 
his  office  for  the  term  of  two  (2)  years  from  the  date  of  his 
appointment ;  provided^  such  person  is  not  sooner  deposed  by 
the  State  Veterinary  Sanitary  Board. 

'^  Sec.  3.  Section  5  of  said  act  is  hereby  repealed  and  the 
following  enacted  in  lieu  thereof :  Sec.  5.  The  state  veterina- 
ry surgeon  shall  be  the  secretary  of  the  State  Veterinary 
Sanitary  Board." 

Sec.  4.  amends  the  6th  section  of  the  act  of  1885  in  rela- 
tion to  the  State  Veterinary  Sanitary  Board,  making  it  con- 
sist of  three  membera  to  be  appointed  by  the  governor  and 
confirmed  by  the  senate  ;  also  contains  new  matter  not  neces- 
sary to  be  considered.     Sections  19  and  20  are  also  amended. 

It  will  be  observed  that  in  section  1  of  the  bill  the  author 
became  slightly  "tangled  "  in  saying  "that  sec,  2  of  an  act  to 
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amend  an  act  entitled,"  etc.  The  mistake  is  in  speaking  of 
the  original  act  as  an  amended  act,  which  was  evidently  a  cleri- 
cal error.  There  had  been  but  one  act,  which  had  not  been 
previously  amended.  The  title  of  the  amending  act  is  cor- 
rect, the  intention  of  the  legislature  apparent,  and  there  being 
but  one  act  to  which  the  amendment  could  apply,  there  can 
be  no  question,  and  the  error  must  be  disregarded.  No  one 
could  be  misled  by  it,  and  its  application  and  reference  to  the 
original  act  is  conclusive  of  the  legislative  intention. 

By  this  amendment  the  appointing  power  is  vested  in  the 
State  Veterinary  Sanitary  Board.  The  state  veterinary  sur- 
geon is  to  be  the  secretary  of  the  board.  His  term  of  office 
is  to  be  two  years,  "  Provided^  9uch  person  is  not  sooner  de- 
posed hy  the  State  Veterinary  Sanitary  Board.^^  No  direct 
power  of  removal  is  conferred  upon  the  board.  It  is  only  by 
inference  or  implication  that  the  supposed  power  of  removal 
is  conferred,  and  was  probably  deemed  incidental  to  the 
power  of  appointment ;  and  the  officer  being  an  appointee  and 
servant  of  the  board,  that  the  power  of  removal  by  the  same 
body  was  inherent.  This  might  admit  of  question  without 
power  expressly  conferred,  but  the  evident  intention  of  the 
legislature  being,  by  the  language  used,  to  invest  the  board 
with  the  power  to  remove.  It  might  and  probably  would 
prevail  in  a  case  where  the  appointment  was  made  by  that 
body. 

By  an  act  of  April  1,  1891,  the  original  act  of  1885  was 
again  amended  in  the  same  section  (2).  The  appointing 
power  is  again  given  to  the  governor,  but  without  any  re- 
striction as  in  the  first  act.  The  appointee  is  to  hold  his 
office  for  two  years  and  there  is  no  provision  for  his  removal. 
In  this  amendatory  section  no  reference  whatever  is  made  to 
the  amendment  of  1887,  but  it  directly  asserts  it  to  be  an 
amendment  of  sec.  2  of  the  act  of  March  23,  1885,  and  this 
is  probably  proper  from  the  fact  that  by  the  act  of  1887  the 
original  section  2  was  repealed,  and  the  new  section  substi- 
tuted, and  it  thus  became  incorporated  into  and  a  part  of  the 
original  act.     If  this  is  not  so,  the  question  becomes  unim- 
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portant,  for  by  sec.  3  of  the  act  of  1891  it  is  declared,  "  all 
acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  re- 
pealed "  which  would  operate  as  a  direct  repeal  of  that  sec- 
tion of  the  statute  of  1887  conferring  the  appointing  power 
upon  the  board. 

The  following  is  the  constitutional  provision  in  regard  to 
the  appointment  and  removal  of  officers :  Art.  4,  sec.  6. — 
'*  The  governor  shall  nominate,  and  by  and  with  the  consent 
of  the  senate,  appoint  all  officers  whose  offices  are  established 
by  this  constitution,  or  which  ma)'  be  created  by  law,  and 
whose  appointment  or  election  is  not  otherwise  provided  for, 
and  may  remove  any  such  officer  for  incompetency,  neglect  of 
duty  or  malfeasance  in  office."  The  office  is  not  one  estab- 
lished by  the  constitution,  but  was  expressly  created  by  law, 
and  by  the  amendatory  act  of  1891  the  appointing  power  was 
expressly  conferi-ed  upon  the  governor.  By  that  act  the 
office  of  state  veterinaiy  surgeon  was  divorced  and  entirely 
sepamted  from  all  connection  with  the  state  board;  his  duties 
remained  as  defined  in  the  act  of  1885. 

The  act  of  1886,  as  amended  by  subsequent  act  of  1891, 
leaves  the  offices  of  state  veterinary  surgeon  and  the  state 
veterinaiy  sanitiiry  board  separate  and  distinct.  Each  are 
state  officei"s  with  independent  and  well  defined  duties.  Sec.  1 
of  the  act  of  1887  repealing  sec.  2  of  the  act  of  1885,  and  the 
latter  clause  confening  the  power  of  appointment  upon  the 
sanitary  board,  and  sec.  2  of  such  act  amending  sec.  8  of  the 
act  of  1885,  must  be  construed  together.  The  former  makes 
the  surgeon  the  appointee  and  servant  of  the  board  to  be  ap- 
pointed, and,  impliedl}^  by  the  latter  section,  removable  at  its 
pleasure.  No  confiimation  by  the  senate  is  required— the 
whole  matter  rests  in  the  discretion  of  the  board,  whose  ser- 
vant he  is  made  by  the  act,  and  the  right  to  remove  its  own 
appointee  and  servant  is  properly  regarded  as  incidental  or 
inherent,  and  with  the  repeal  of  the  appointing  power  the  lat- 
ter section  must  fall  M'ith  the  former  upon  which  its  sole 
vitality  was  predicated. 

By  the  act  of  1891  amending  the  act  of  1885,  the  appoint- 
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ing  power  was  vested  in  the  governor,  subject  to  approval 
by  the  senate,  and  the  veterinary  surgeon  became  as  thor- 
oughly a  state  officer  as  any  other  known  to  the  law,  and  the 
power  of  removal  was  by  the  constitution  vested  in  the  gov- 
ernor. He  held  Kis  office  by  the  same  tenure  as  the  sanitary 
board,  by  the  appointment  of  the  governor  and  confirmation 
of  the  senate.  It  is  not  necessary  to  inquire  whether,  under 
the  constitution,  the  power  to  remove  an  officer  so  appointed 
could,  by  the  legislature,  be  delegated  to  any  other  individual 
or  bod3^  The  power  is  ver}-  doubtful,  but  it  is  sufficient  to 
say  that  it  could  not  be  delegated  without  direct  and  special 
legislation  conferring  the  power  of  removal.  The  power 
could  neither  be  implied  nor  inferred  in  this  case.  No  such 
special  designation  of  power  was  made  or  attempted,  and 
when,  by  the  act  of  1891,  he  became  a  state  officer,  and  occu- 
pied the  same  legal  position  as  that  occupied  by  those  who  at- 
tempted to  remove  him,  they  had  no  more  power  to  effect 
such  removal  than  to  remove  the  state  engineer,  or  if  the 
surgeon  had  attempted  to  remove  the  sanitary  board. 

The  constitution  itself  is  conclusive  upon  the  question. 
The  power  to  remove  is  vested  in  the  governor,  and  the  power 
being  designated  is  exclusive  in  the  absence  of  positive  leg- 
islative enactment.  In  the  very  nature  of  the  administration 
of  public  affairs,  the  power  of  one  appointee  to  remove  an- 
other cannot  be  supposed  to  exist.  Persons  filling  co-ordinate 
offices  cannot  remove  each  other.  The  conclusions  here 
adopted  are  so  self-evident  from  the  provisions  of  the  con- 
stitution and  the  examination  of  the  statutes,  that  no  au- 
thorities are  necessar}*^  for  their  support,  but  a  few  may  l>e 
cited. 

In  Cooley  Const.  Lim.  133  (6th  ed.),  the  whole  doctrine  is 
briefly  summed  up  as  follows :  "  That  such  powers  as  are 
specially  conferred  by  the  constitution  upon  the  governor, 
or  upon  any  other  specified  officer,  the  legislature  cannot  re- 
quire or  authorize  to  be  performed  b3'  any  other  officer  or 
authority ;  and  from  those  duties  which  the  constitution  re- 
quires of  him  he  cannot  be  excused  by  law." 


r 


1893.]  MoMebl  v.  O'Connor.  118 

In  Atty.  Q-enl,  v.  Brown^  1  Wis.  613,  the  court  says : — 
•*  Whatever  power  or  duty  is  expressly  given  to,  or  imposed 
upon  the  executive  department  is  altogether  free  from  intej*- 
fei'ence  of  the  other  branches  of  the  government.  Especially 
is  this  the  case  whei'e  the  subject  is  committed  to  the  discre- 
tion of  the  ehief  executive  officer  either  by  the  constitution 
or  by  the  laws.  So  long  us  the  power  is  vested  in  him,  it  is 
to  be  by  him  exercised,  and  no  othei*  branch  of  the  govern- 
ment can  control  its  exercise.*' 

In  State  v.  Doherty^  26  La.  Ann.  119,  it  is  said,  "  Where 
the  governor  has  power  to  remove  an  officer  for  neglect  of 
duty,  he  is  the  sole  judge  whether  the  duty  has  been  neglect- 
ed.'* See  also  State  v.  Kennon^  7  Ohio  St.  646  ;  Lane  v. 
Com.,  103  Pa.  St.  481 ;   Wilcox  v.  People,  90  111.  186. 

It  follows  from  the  premises  that  the  State  Veterinary 
Sanitary  Board  had  no  authority  to  pass  upon  the  relator's 
qualifications,  and  no  power  of  removal ;  that  such  authority 
and  power  were  by  the  constitution  vested  only  in  the  gov- 
ernor, consequently,  that  the  relator  was  not  deposed. 

The  judgment  of  the  district  court  will  be  affirmed. 

AffifTnedm 


MgMeel  bt  al..  Appellants,  v.  O'Connor,  Appellee. 

Vom  Sai^— Redemption. 

One  who  was  intended  to  be  made  trustee,  but  by  mistake  was  not  so 
made,  takes  no  title  under  the  deed  of  trust  and  is  not  invested 
with  any  powers  as  trustee.  A  sale  by  him  is  void,  and  does  not 
preclude  the  trustor  of  his  right  to  redeem. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  William  Knapp,  for  appellants. 

MISSIS.  Sullivan  &  May,  for  appellee. 
Vol.  Ill— 8 
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Reed,  J.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  pleadings  of  both  parties  that  O'Connor 
(appellee)  borrowed  $250,  for  which  he  gave  his  note  pay- 
able to  McMeel,  and  secured  it  by  a  trust  deed  upon  two 
building  lots  which  were  conveyed  in  trust  by  mistake  to 
McMeel,  as  trustee,  to  secure  money  alleged  in  the  trust  deed 
to  be  due  and  payable  to  John  C.  Keegan.  The  parties  were 
revereed  in  the  tinist  deed ;  the  property  was  conveyed  to  the 
beneficiary,  instead  of  the  trustee.  It  was  evidently  the  in- 
tention to  convey  to  Keegan,  as  trustee,  to  secure  McMeel, 
but  the  conveyance  was  to  McMeel  as  trustee  to  securo  Kee- 
gan ;  the  note  was  also  described  in  the  trust  deed  as  payable 
to  Keegan. 

The  note  having  matured  and  being  unpaid,  Keegan,  as- 
suming to  act  as  trustee,  advertised  and  sold  the  property  to 
McMeel  as  purchaser  and  executed  a  deed  as  trustee  pur- 
porting to  convey  the  property.  Some  time  after  O'Connor 
tendered  the  amount  due  upon  the  note,  which  McMeel  re- 
fused, claiming  to  be  owner  of  the  property.  This  suit  was 
brought  to  compel  McMeel  to  take  the  amount  due  and,  by 
proper  conveyance,  to  clear  up  the  title.  The  facts  stated 
in  the  complaint  are  admitted  in  the  answer,  and  across  com- 
plaint was  filed  alleging  that  the  conveyance  was  the  result 
of  a  mutual  mistake,  and  asking  for  a  reformation  of  the  deed 
of  trust,  and  that  McMeel  be  declared  the  owner  of  the  prop- 
erty. A  demurrer  was  filed  to  the  answer  and  cross  com- 
plaint and  sustained  by  the  court.  Defendants  elected  to 
stand  by  their  answer,  and  a  decree  was  entered  for  the  plain- 
tiff, and  an  appeal  from  such  decree. 

The  decree  must  be  affirmed.  No  title  whatever  passed 
to  Keegan  by  virtue  of  the  conveyance  by  trust  deed,  nor 
was  he  invested  with  any  powers  as  trustee,  hence,  in  assum- 
ing the  duties  of  trustee  and  attempting  to  advertise  and  sell, 
he  was  only  a  volunteer,  and  the  proceedings  and  supposed 
deed  made  by  him  as  trustee  were  void  and  of  no  effect.  No 
title  having  passed,  the  right  of  O'Connor  to  pay  off  the  in- 
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debtedness  and  receive  a  release  of  his  property  clear  of  the 
cloud  cast  upon  it  by  the  pietended  sale  and  conveyance  was 
unquestionable.  If  a  reform  was  needed  of  the  trust  deed 
to  make  it  conform  to  the  intention  of  the  parties,  it  should 
have  been  reformed  before  attempting  to  dispose  of  the  prop- 
erty under  it. 

Affrmed* 


Dessatjsb  bt  al..  Plaintiffs  in  Ebbob,  v.  Koppin, 

Defendant  in  Ebbob. 

1.  JuDGMXNT,  Form  of. 

When  an  action  is  brought  i^^nst  copartners  to  collect  a  firm  debt,  it 
is  error  to  render  judgment  against  one  of  the  partners  as  for  an 
individual  debt. 

2.  Same. 

The  only  judgment  which  can  be  entered  in  an  action  against  a  firm 
when  all  its  members  have  not  been  served  or  have  not  appeared  Is 
one  against  the  partners,  to  be  enforced  against  partnership  prop- 
erty and  that  of  the  member  served. 

Error  to  the  District  Court  of  Montrose  County. 

Messrs.  Gbay  &  Seug  and  Messrs.  Goudy  &  Shebman, 
for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

BiBSELL,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  clearly  controlled  by  the  principles  announced 
in  JExchange  Bank  v.  Fordy  7  Colo.  314,  and  Craig  v.  Smithy 
10  Colo.  220.  According  to  the  record  the  plaintiff  declared 
on  a  debt  due  from  a  firm  and  the  proof  established  a  co- 
partnership liability.  Koppin  was  the  publisher  of  a  paper 
called  ^*  The  Montrose  Enterprise,"  and  at  various  times  had 
published  in  that  journal  advertisements  and  local  notices  at 
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the  request  of  Dessaaer  &  Disman,  who  were  doing  business 
ns  a  firm  in  the  town  of  Montrose.  The  eomphiint  embraced 
other  causes  of  action  against  the  partners,  but  as  in  the  ac- 
count  which  Koppin  sought  to  recover,  if  there  was  any  in- 
debtedness at  all  against  them,  it  had  been  contracted  b}- 
the  partners  and  for  the  benefit  of  their  joint  enterprise. 
The  suit  was  brought  in  July,  1891,  and  the  court  acquired 
jurisdiction  by  the  service  of  the  summons  on  Ben  Disman, 
one  of  the  copartners.  There  was  no  service  on  the  other 
member  of  the  firm,  and  although  the  answer  appeal's  to  lie 
that  of  the  copartnership,  there  was  evidently  no  appeamnce 
by  Dessaner,  since  in  the  entry  of  judgment  this  lack  (if  ser* 
vice  is  recited.  Under  these  facts  the  court  entered  judg- 
ment that  the  plaintiff  ^^have  and  recover  of  and  from  Ben 
Disman,  one  of  the  defendants,  judgment  in  the  sum  of 
♦75.55,"  etc. 

There  is  nowhere  in  the  record  any  entry  showing  the  ren- 
dition of  judgment  against  the  firm,  or  any  other  recovery 
by  the  plaintiff  save  what  has  already  been  cited. 

Under  these  circumstances  it  is  manifest  the  judgment 
cannot  stand.  In  the  facts  disclosed  by  the  record,  and  in 
the  character  of  the  judgment  entered,  there  is  no  difference 
between  this  case  and  that  of  Craig  v.  Smith.  Judgment 
was  rendered  against  Disman,  the  partner  served  with  pro- 
cess, as  if  for  an  individual  debt.  As  is  decided  in  the  case 
last  referred  to,  the  only  judgment  which  may  be  entered  in 
a  case  of  this  description  is  one  against  the  copartnership. 
The  reasons  given  for  that  decision  are  entirely  satisfactory. 
The  plaintiff  is  entitled  to  enforce  his  claim  against  the  co- 
partnership property,  and  the  partner  who  is  served  with 
process  has  clearly  the  right  to  insist  that  the  firm  assets 
shall  be  exhausted  before  the  creditor  shall  resort  to  his  in- 
dividual property  for  the  satisfaction  of  his  claim. 

Since  the  judgment  entered  was  not  in  harmony  with  this 
well  established  rule,  it  must  be  judged  erroneous,  and  the 
cause  reversed  and  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Rever9ed. 
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Aybes  et  al.,  Appellants,  v.  The  People,  etc.. 

Appellees. 
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1.  SuBETiEs  ON  Recognizastcb — Statutobt  Conbtbxjction. 

Sureties  on  a  recognizance,  who  desire  to  avail  themselveaof  the  pro- 
visions of  sec.  960,  Gen.  Stats.,  in  order  to  escape  liability  for  the 
full  araoont  of  their  bond,  must  pay  the  expenses  incurred  by  the 
county  in  procuring  the  return  of  their  principal  from  another  state 
upon  a  requisition.  i 

2.  Statutory  Constructiok — Costs. 

Tlie  term  ^'  costs,"  as  used  in  sec  909,  Gen.  Stats.,  includes  whatever 
the  law  officers  may  legitimately  pay  out,  or  have  a  right  to  charge, 
in  connection  with  the  return  of  the  criminal  for  trial. 

3.  EriDBNCs. 

Evidence  is  admissible  in  an  action  on  a  recognizance  which  tends  to 
show  the  circumstances  under  which  the  officer  went  to  another 
state  after  the  principal,  and  to  demonstrate  that  his  going  was  not 
the  result  of  a  contract  between  him  and  the  sureties,  but  an  execu- 
tion of  the  law  under  an  arrangement  with  the  governing  body  of  tlie 
county. 

4.  Pbactice — ^Immatbbzal  Ebbob. 

Where  under  the  pleadings  the  only  issue  to  be  tried  was  as  to  what 
costs  were  properly  taxable  against  the  sureties  on  a  recognizance, 
they  will  not  be  heard  to  complain  that  the  judgment  was  only  for 
the  amount  of  such  costs  and  for  less  than  the  amount  of  their 
bond. 

Appeal  from  the  District  Court  of  Logan  Cownty. 

Mr.  Charles  L.  Allen,  for  appellants. 

Mr.  S.  A.  BuBKE,  for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 


George  M.  Parkins  was  indicted  by  the  grand  jury  for  the 
crime  of  killing  stock.  Having  been  arrested  under  the  in- 
dictments he  entered  into  a  recognizance  in  the  sum  of  $600, 
according  to  the  statute,  conditioned  as  provided  by  law, 
with  the  appellants,  Ayres  and  Wood,  as  his  sureties.     He 
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afterwards  left  the  country,  and  failed  to  appear  as  required 
by  the  order  of  court,  and  the  recognizance  was  duly  forfeited. 
The  present  suit  was  brought  to  recover  its  penalty,  $600. 
In  the  earlier  stages  of  the  suit  various  questions  were  raised, 
but  these  were  all  eliminated  by  the  subsequent  answer  which 
the  sureties  filed,  and  it  left  but  one  proposition  in  the  case. 
The  answer  substantially  alleged  that  notwithstanding  Par- 
kin's failure  to  appear  according  to  the  terms  of  the  bond,  the 
sureties,  prioi'  to  any  recovery  of  judgment  against  them, 
caused  the  principal  to  be  seized  and  surrendered  to  the  sher- 
iff of  Logan  county,  and  received  from  him  a  written  receipt 
acknowledging  the  surrender.  They  announced  themselves 
ready  and  willing  to  pay  the  costs,  and  averred  that  they  em- 
ployed a  messenger  to  go  for  Parkins  on  a  promise  to  pay 
the  actual  expenses,  and  that  the  messenger  received  from 
Logan  county  9380.  This  was  all  the  substantial  portion  of 
the  answer,  although  there  was  an  immaterial  averment  that 
the  county  acted  as  a  volunteer  in  making  the  payment,  and 
that  the  controversy  was  as  to  whether  these  expenses  were 
legitimately  taxable  as  costs  against  the  sureties,  which  they 
were  obligated  to  pay  under  section  969  of  the  General  Stat- 
utes, in  order  to  escape  a  liability  for  the  full  amount  of  the 
bond. 

This  is  really  the  only  legal  proposition  presented  to  the 
court  which  requires  either  discussion  or  analysis.  There 
was  considerable  controversy  on  the  trial  as  to  the  circum- 
stances connected  with  the  going  of  the  sheriff  of  Logan 
county  to  Ohio  to  bring  Parkins  back.  The  appellants  con- 
tended that  he  went  under  their  employment,  while  the  peo- 
ple asserted  that  he  went  as  the  officer  of  the  county  under 
an  arrangement  with  the  board  of  county  commissioners,  who 
were  obligated  to  pay  him  a  definite  compensation  for  his 
lal)or,  which  they  subsequently  dischai^ed  by  giving  him  a 
warrant  therefor,  which  was  paid.  The  trial  court  found  this 
fact  with  the  people,  and  the  finding  is  so  well  justified  by 
the  evidence  that  this  court,  whatever  its  opinion  might  be, 
would  be  disinclined  to  disturb  the  judgment  in  that  partio- 
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ular.    It  is  tuidoiibtedly  true  that  the  sheriff  went  at  the 
instigation  of  the  sareties.    Possibly  this  was  essential  to 
their  defense  that  they  were  entitled  to  be  released  from  the 
bond^  upon  the  production  of  the  receipt  of  the  sheriff,  for 
the  body  of  their  principal,  providing  they  paid  whatever  ex- 
penses were  incident  to  the  capture  of  the  fugitive.     It  is 
not  clear,  however,  that  the  sheriff  went  by  virtue  of  their 
employment,  or  accepted  their  responsibility.     It  remains' 
manifest  that  the  sheriff  went  to  Ohio  after  Parkins  as  an 
officer  of  the  law  of  Logan  county,  under  an  employment 
and  an  agreement  with  the  properly  constituted  government 
of  that  organization,  and  that  what  he  was  to  receive  as  com- 
pensation, and  what  he  disbursed,  were  legitimately  costs 
connected  with  the  return  of  the  fugitive.     It  must  be  true 
that  these  expenses  and  disbursements  and  this  compensation 
were  the  costs  provided  for  by  section  969  of  the  statutes, 
which  these  sureties  must  pay  if  they  would  escape  an  abso- 
lute liability  for  the  entire  amount  of  their  obligation.    What 
the  result  would  have  been  had  they  employed  a  private  mes- 
senger, and  succeeded  in  bringing  the  fugitive  within  the 
custody  of  the  sheriff  without  any  expense  to  the  govern- 
mental officers,  leaving  unpaid  only  the  ordinary  taxable 
costs  of  the  clerk  and  sheriff,  it  is  wholly  unnecessary  to  de- 
termine.    Parkins  was  brought  back  through  the  instrumen- 
tality of  the  officers  of  the  county,  who  were  requested  to  act 
by  the  sureties  in  i-espect  of  this  matter.     It  was  entirely  le- 
gitimate to  use  the  process  of  the  law  for  the  purpose,  and 
to  secure  a  requisition  from  the  governor  which  would  be  a 
sufficient  legal  warrant  to  authoi*ize  the  officer  to  act  in  a 
foreign  country.     So  long  as  the  county  was  willing  to  pro- 
ceed to  secure  the  return  of  the  fugitive  by  the  means  at  its 
disposal,  and  this  proceeding  was  had  at  the  instance  and 
request  of  the  sureties,  they  must  be  held  to  be  liable  for  all 
legitimate  disbursements  and  costs  attending  the  proceeding, 
if  they  desire  to  invoke  the  statute  in  order  to  escape  liabil- 
ity for  the  sum  total  represented  by  the  obligation  into  which 
they  voluntarily  entered.     Having  pleaded  as  a  defeuFe  sim« 
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ply  that  they  were  not  liable  upon  the  bond,  because  they  had 
secured  the  return  of  the  escaped  prisoner  into  the  custody 
of  the  sheriff  of  Logan  county,  and  could  not  be  held  for  the 
penalty,  provided  they  paid  the  costs  as  to  which  they  offered 
to  reimbui-se  the  county,  they  cannot  now  be  heard  to  insist 
that  the  one  thing  chargeable  against  them  are  the  costs 
which  the  clerk  might  tax,  and  the  fees  which  the  sheriff 
might  be  entitled  to  receive,  on  the  service  and  return  of  the 
papers.  The  phituseology  of  the  statute  is  broad  enough  to 
WHrrant  the  interpretation  that  it  intended  to  impose  on  the 
sureties  a  liability  for  whatever  might  be  expended  in  secur- 
ing the  return  of  the  escaped  criminal,  if  their  liability  was 
to  be  measured  not  by  the  bond  but  by  the  costs  of  the  re- 
turn. It  could  not  have  been  in  the  contemplation  of  the 
legislature  that  the  fugitive  should  be  returned  through  the 
acts  of  the  sureties  other  than  what  might  be  essential  to  set 
the  law  in  motion,  since  as  individuals  they  would  be  power- 
less legitimately  to  bring  the  fugitive  within  the  sovereignty 
from  which  he  might  have  escaped.  Under  these  circum- 
stances the  term  ^^  costs  "  as  used  in  that  section  must  be 
adjudged  to  include  whatever  the  law  officers  might  legiti- 
mately pay  out,  or  have  a  right  to  charge,  in  connection  with 
the  return  of  the  criminal  for  trial.  It  does  not  lie  with  the 
appellants  to  complain  of  this  interpretation,  since  thereby 
they  escape  the  greater  liability  of  a  voluntary  obligation, 
which  could  otherwise  be  enforced  as  to  its  entire  penalty. 

This  court  is  entirely  disinclined  to  disturb  the  judgment 
on  that  assignment  of  error  which  insists  that  the  court's 
findings  with  reference  to  the  contract  is  unsupported  by  the 
testimony.  In  the  first  place,  thisr  court  would  not  feel  war- 
ranted in  reaching  a  different  conclusion,  unless  the  result 
was  manifestly  unsupported  by  the  evidence.  Not  only  is 
this  not  true,  but  it  is  fairly  cei-tain  that  the  court's  conclu- 
sion concerning  the  original  an^angement  under  which  the 
sheriff  went  to  Ohio  after  the  prisoner  is  fully  justified  by 
the  testimony. 

The  assignments  of  error  which  are  based  on  the  alleged 
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errors  of  the  court  in  receiving  the  testimony  offered  on 
the  hearing  do  not  seem  to  be  well  supported.  That  which 
is  complained  of  is  clearly  illustrative  of  the  circumstances 
which  led  to  the  going  of  the  sheriff  for  the  prisoner,  and 
was  evidently  admissible  as  tending  to  show  not  only  the 
circumstances  under  which  the  oflBcer  went,  but  to  demon- 

* 

strate  that  his  going  was  not  the  result  of  a  contract  between 
him  and  the  sureties,  but  an  execution  of  the  law  under  an 
arrangement  with  the  governing  body  of  the  county,  after- 
wards ratified  and  made  legal  by  legitimate  and  proper  offi- 
cial action.  It  is  complained  that  the  court  erred  in  entering 
judgment  for  $330,  instead  of  for  f  600,  which  was  the  amount 
of  the  bond.  It  is  not  easy  to  see  how  this  gives  the  sureties 
the  right  to  complain.  Possibly  if  the  judgment  had  been 
entered  on  an  erroneous  legal  basis,  they  might  be  justified 
in  contending  that  it  was  improperly  entered,  although  the 
amount  was  less  than  that  for  which  they  were  liable.  How- 
ever this  may  be,  it  cannot  in  this  instance  be  successfully 
used  as  an  assignment  of  error,  since  under  the  pleadings 
the  only  issue  to  be  tried  was  as  to  what  costs  were  properly 
taxable  against  them,  and  as  to  what  was  included  in  the 
term  **  costs  "  for  the  purposes  of  a  proper  judgment.  The 
court*s  conclusions  in  respect  of  these  mattera  were  in  har- 
mony with  the  law,  and  the  judgment  as  entered  correctly 
held  the  sureties  liable  for  the  sum  found  to  be  due. 

The  court  committed  no  error  during  the  progress  of  the 
trial,  and  entered  a  judgment  which  accords  with  both  the 
law  and  the  facts.  There  being  no  error  in  the  record  on 
which  the  judgment  should  be  disturbed,  it  must  be  affirmed. 

Affirmed, 
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Kbllby  bt  al.,  Plaintiffs  in  Ebbob,  v.  Andrew,  De- 
fendant IN  Ebbob. 

1.   FoBCtBLE  ElTTBT  Aim  DbTAINER— EyIDKNOX. 

A  plaintiff  in  forcible  entry  and  detainer  cannot  recover  upon  construo- 
tive  possession  evidenced  by  deeds  conveying  the  fee. 

2.  Sams. 

Ordinarily  evidence  of  title  is  inadmissible  in  that  action,  either  for  the 
purpose  of  establishing  the  possession  or  character  of  the  entry;  but 
this  rule  is  subject  to  an  exception  in  the  case  of  an  occupant  of  a 
part  of  the  public  domain,  where  his  muniments  of  title  are  admis- 
sible simply  as  evidences  of  staking  and  holding  which  he  is  required 
by  statute  to  prove,  in  addition  to  his  peaceable  occupancy,  to  en- 
title him  to  maintain  the  action. 

8.   FOBCIBLE  ENTBY  AND  DETAINBB — PBACTICE. 

The  defendant  in  an  action  of  forcible  entry  and  detainer  cannot  set  up 
title  in  himself  and  thereby  defeat  the  plaintiff's  right  to  recover  on 
the  basis  of  his  peaceable  occupancy. 

4.    JUBIRDICTION  OF  JUSTICE  OF  THE  PEACB. 

Justices  of  the  peace  have  jurisdiction  in  actions  of  forcible  entry  and 
detainer,  and  such  jurisdiction  is  not  divested  by  a  plea  setting  up 
that  the  defendant  is  in  peaceable  possession  of  the  premises  by  vir- 
tue of  certain  conveyances. 

Error  to  the  County  Court  of  Pueblo  County. 

Messrs.  Eebb  and  Dennin,  for  plaintiffs  in  error. 

Mr.  G.  J.  Habt,  for  defendant  in  error. 

BissELL)  J.,  delivered  the  opinion  of  the  court. 

As  nearly  as  may  be  gathered  from  the  very  meager  and 
insufficient  record  on  which  error  is  prosecuted  in  this  case, 
early  in  the  eighties  J.  J.  Kelley  settled  on  a  part  of  section 
81,  which  was  then,  and  at  the  commencement  of  the  suit,  a 
part  of  the  public  domain  of  the  United  States.  The  land 
was  adjacent  to  the  city  of  Pueblo  and  on  what  would  have 
been  a  continuation  of  Santa  Fe  avenue,  if  that  street  ran 
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through  the  section.  He  built  some  sort  of  a  structure  on  a 
part  of  his  premises,  and  apparently  occupied  a  strip  of  land 
some  sixteen  feet  wide  alongside  of  the  building.  Subse- 
quently and  in  1889  the  property  passed  into  the  possession 
of  Joseph  Andrew,  the  present  defendant  in  error.  For  the 
purpose  of  rendering  the  present  controversy  intelligible,  it 
may  be  stated  that  before  either  of  the  parties  to  the  present 
suit  acquired  any  interest  in  the  property,  J.  J.  Kelley,  the 
husband  of  Eldora,  deeded  his  interest  in  this  settlement  to 
Eldora  Kelley  his  wife,  who  subsequently,  by  a  bill  of  sale, 
attempted  to  transfer  her  interest  to  Joseph  Andrew,  the  de- 
fendant in  error.  To  confirm  the  transfer,  J.  J.  Kelley  like- 
wise deeded  his  interest  to  Andrew  by  deed  of  quitclaim.  It 
would  seem  that  doubts  arose  as  to  the  character  of  this  ti'ans- 
fer,  because  subsequently  Kelley  attempted  to  convey  the 
identical  property  to  his  codefendant  in  error,  George  Roesch. 
These  facts  are  gathered  from  the  pleadings  in  the  case  and 
from  the  deeds  which  were  introduced  in  evidence.  Some 
of  them  are  very  manifest  from  the  abstract,  and  others  are 
probably  legitimate  deductions  from  its  contents.  In  1890, 
Andrew  brought  forcible  entry  and  detainer  against  J.  J. 
Kelley  and  Roesch  to  recover  the  possession  of  the  premises. 
The  action  was  aptly  brought,  on  a  sufficient  complaint,  and 
the  plaintiff  must  have  recovered,  if  it  had  been  supported  by 
competent  and  sufficient  testimony.  There  was  a  paragraph 
in  the  complaint  which  stated  the  plaintiff's  entry  by  virtue 
of  the  transfers  from  the  Kelleys  to  him.  The  defendants 
answered,  denying  the  peaceable  entry,  the  possession,  and 
all  the  other  material  allegations  of  the  complaint,  and  con- 
cluded with  a  clause  averring  their  entiy  by  virtue  of  convey- 
ances from  the  original  occupant.  During  the  progress  of 
the  trial  the  bill  of  sale  from  Eldora  Kelley  to  Andrew,  and 
the  deed  whereby  J.  J.  Kelley's  interest  became  vested,  if  at 
all,  in  Eldora,  and  therefore  in  Andi-ew,  were  offered  in  evi- 
dence. The  defendants  objected,  but  on  what  grounds  the 
record  does  not  disclose.  Thev  were  i^eceived  and  are  found 
in  the  abstract.     When  the  defense  was  put  in,  the  deeds  by 


124  Kelley  v.  Andrew.  [Jan.  T., 

which  it  was  contended  that  Eldora  Kelley 's  title  became 
vested  in  Roesch  and  J.  J.  Kelley  were  likewise  ofEered  and 
received.  Whatever  other  evidence  may  have  been  intro- 
duced on  the  trial  is  entirely  omitted.  The  plaintiffs  in  error 
rely  solely  on  the  contention  that  to  admit  the  deed  from 
Kelley  to  Andrew,  and  the  bill  of  sale  from  Eldora  Kelley  to 
Andrew,  was  error  which  will  necessitate  the  reversal  of  the 
judgment  entered  for  the  plaintiff. 

This  cannot  be  conceded.  Many  of  the  arguments  advanc- 
ed in  support  of  the  position  are  undoubtedly  based  upon  well 
established  principles  of  law.  A  plaintiff  in  an  action  of  for- 
cible entry  and  detainer  cannot  recover  upon  the  construc- 
tive possession  which  would  be  evidenced  by  the  conveyance 
of  the  fee  title  from  its  original  source,  and  ordinarily  evi- 
dence of  that  title  may  not  be  produced  either  for  the  purposes 
of  establishing  the  possession,  or  establishing  the  character 
of  an  entr3^  Hoag  v.  Pierce  et  al,y  28  Cal.  187  ;  Kepley  v. 
Lvke^  106  111.  896 ;  Jenkins  v.  Tynon^  1  Colo.  Court  of  Ap- 
peals, 133. 

Actions  of  forcible  entry  and  detainer  must  generally  be 
controlled  and  tried  according  to  these  very  well  established 
rules.  But  the  present  case  furnishes  an  exception  to  the 
doctrine,  and  the  exception,  like  all  othei's  of  that  description 
in  this  particular  procedure,  is  based  on  the  necessity  of  the 
case,  and  the  provisions  of  the  statute.  Under  the  law  of 
Colorado  the  public  domain  is  open  to  the  occupancy  and 
use  of  its  citizens  until  such  time  as  the  government  may  see 
fit  to  part  with  its  title.  It  is  needless  to  determine  what  are 
the  steps  prerequisite  to  securing  that  right  of  occupancy 
which  may  be  defended  in  the  courts  by  all  the  possessory 
actions  which  may  be  resorted  to  by  the  holder  of  a  fee  title. 
It  is  enough  to  say  that  such  title  may  be  acquired,  and  that 
it  may  be  defended  according  to  the  terms  of  the  act  by  va- 
rious actions,  among  which  is  that  of  forcible  entiy  and  de- 
tainer. The  statute,  however,  puts  a  limitation  upon  the 
right  to  maintain  these  possessory  suits  by  providing  as  a  con- 
dition precedent  that  the  boundaries  of  the  claim  shall  be 
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marked  and  staked  by  the  holder.  Under  these  circamstances, 
it  is  undoubtedly  incumbent  on  the  plaintiff  in  the  action  to 
show  the  segregation  of  the  land  of  which  he  claims  to  be  in 
the  peaceable  possession,  and  on  which  he  asserts  the  defend- 
ant entered,  and  that  it  was  segregated  in  the  fashion  pointed 
out  by  the  statute  to  entitle  the  holder  to  protect  his  occu- 
pancy. These  rights  of  occupancy  which  have  been  acquired 
under  the  statute  are  by  it  made  the  subject  of  tmnsfer  and 
sale.  Since  these  things  are  true,  it  must  be  competent  for 
the  plaintiff  who  seeks  in  an  action  of  forcible  entry  and 
detainer  to  recover  the  possession  of  a  part  of  the  public 
domain  which  he  occupies,  to  establish  the  act  of  the  original 
settler  and  his  compliance  with  the  statute.  As  the  occu- 
pant is  by  the  statute  required  neither  to  cultivate  nor  to  be 
actually  present  on  the  entii-e  holding  of  the  amount  of  land 
to  which  he  may  be  entitled,  to  wit,  160  acres,  it  becomes 
necessary  for  him  to  prove  the  staking  by  the  settler,  and  the 
filing  of  the  declaration  provided  for  by  the  act  to  show  the 
fact  of  his  possession.  As  a  necessary  consequence  he  may 
produce  the  transfer  from  the  occupant  to  him.  In  this  wise, 
and  being  offered  solely  for  this  purpose,  neither  the  declara- 
tion nor  the  deed  are  to  be  taken  as  evidences  of  title,  or  as 
giving  to  the  plaintiff  the  right  to  recover  on  the  strength  of 
his  constructive  possession,  but  they  are  simply  evidences  of 
the  staking  and  the  holding  which  the  statute  says  he  must 
prove,  in  addition  to  the  peaceable  occupancy,  to  entitle  him 
to  maintain  the  action.  It  has  been  held  in  California,  in 
one  of  the  cases  cited,  that  the  plaintiff  may  introduce  his 
muniments  of  title  in  a  case  of  this  description  for  the  purpose 
of  showing  the  boundaries  of  the  property  which  he  claims, 
where,  in  a  sense,  there  could  be  no  actual  occupancy  of  the 
entire  tract.  The  peculiar  character  of  the  possession  which 
a  person  may  acquire  of  the  government  domain  necessitates 
this  exception  to  the  general  rule  concerning  the  introduction 
of  evidence  of  the  right  to  occupy.  Aside  from  these  con- 
siderations, the  case  should  not  be  reversed  because  these 
paper  evidences  of  title  were  introduced,  without  something 
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in  the  record  to  show  that  there  was  no  sufficient  proof  on 
which  the  recovery  could  have  been  based,  aside  from  the 
deeds.  It  is  quite  possible  that  the  plaintiff  may  have  made 
ample  proof  of  his  possession  and  clearly  established  his  right 
to  recover  without  the  deeds  at  all.  Under  such  circum- 
stances, unless  it  was  very  clear  that  the  defendants  were 
prejudiced  by  the  production  of  the  deeds,  the  case  would  not 
be  reversed,  and  the  error  would  be  held  immaterial  and 
harmless. 

The  plaintiffs  in  error  likewise  contend  that  the  action 
should  never  have  been  tried  by  the  justice  before  whom  it 
was  brought,  because  the  question  of  title  was  raised  by  the 
pleadings.  There  are  two  answers  to  this  contention.  It  is 
incompetent  for  the  defendant  to  set  up  title  in  himself  and 
thereby  defeat  the  plaintiff's  right  to  recover  on  the  basis  of 
his  peaceable  occupancy.  Altree  et  ah  v.  Moore^  1  Ore.  860; 
Drake  v,  Newton^  23  N.  J.  L.  Ill ;  BUbb  v,  Bange^  6  Conn.  78. 

In  the  next  place  there  was  no  issue  as  to  title  raised  by 
the  pleadings.  The  plaintiff  simply  averred  that  he  was 
peaceably  in  possession  by  virtue  of  certain  deeds  of  convey- 
ance. The  defendant  inserted  an  allegation  to  the  effect  that 
he  was  in  peaceable  possession  likewise  by  virtue  of  sundry 
conveyances.  It  cannot  be  said,  however,  upon  a  careful 
consideration  of  the  complaint  and  answer,  that  there  was 
any  plea  of  title  which  would  divest  the  justice  of  jurisdiction 
to  hear  and  decide  the  action.  When  the  case  came  to  the 
county  court  on  appeal,  it  did  not  err  in  refusing  to  dismiss 
the  suit  because  the  justice  had  been  deprived  of  the  right  to 
try  the  case  by  such  a  plea. 

There  are  no  errors  apparent  in  the  record,  and  so  far  as 
can  be  seen,  the  case  was  properly  tried  and  the  right  judg* 
ment  entered,  and  it  will  be  affirmed. 

Affirmed. 
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Slatbb,  AppELLAiin?,  V.  Jacobitz,  Appellee. 

1.  Plxading — Gauss  of  AcnoN. 

A  complamt  which  shows  that  one  F.,  having  been  found  guilty  of  an 
offense,  appealed  with  the  plaintiff  as  surety  on  the  appeal  bond, 
that  afterwards  F.,  and  the  defendant,  for  the  purpose  of  indemni- 
fying the  plaintiff  as  such  surety,  executed  and  delivered  to  him  a 
bond  conditioneii  that  **  if  the  said  F. ,  shall  duly  appear  at  the  said 
term  of  said  court  and  answer  the  demand  of  the  law  thereat,  then 
this  obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect;"  thatF.  failed  so  to  appear,  and  that  in  consequence 
the  plaintiff  as  his  surety  was  compelled  to  pay  a  large  sum  of 
money, — ^fails  to  state  a  cause  of  action.  Such  an  instrument  is  not 
an  indemnifying  bond. 

2.  Pabol  Evidence,  when  Admissible. 

Parol  evidence  is  admissible  to  explain  latent  or  inherent  ambiguity  in 
a  written  instrument,  but  not  where  its  effect  would  be  to  make  a 
new  and  different  contract  from  that  made  by  the  parties. 

Appeal  from  the  District  Court  of  Bent  County. 
Mr.  O.  G.  Hess,  for  appellant. 
Mr.  J.  C.  Goad,  for  appellee. 
RiCHMOKD,  P.  J.,  delivered  the  opinion  of  the  court. 

In  July,  1887,  one  N.  W.  Flaisig  was  prosecuted  in  Marion, 
Kansas,  before  a  justice  of  the  peace  for  selling  intoxicating 
liquor.  He  was  adjudged  guilty  and  sentenced  to  pny  a  fine 
of  Ij^lOO  and  to  be  confined  in  the  county  jail  for  a  period  of 
thirty  days.  He  prayed  an  appeal  to  the  district  court  and 
executed  an  appeal  bond  in  the  sum  of  $600,  with  A.  Jacobitz 
as  surety.  Thereafter  a  bond  in  words  and  figures  as  follows 
was  executed  by  Flaisig  and  J.  H.  Slater,  appellant  herein. 

^^Know  all  men  by  these  presents  that  we  N.  W.  Flaisig, 
as  principal,  and  Fourth  National  Bank  of  Wichita,  Kansas, 
J.  H.  Slater,  cashier,  as  sureties  are  held  and  firmly  bound  to 


128  Slater  v.  Jagobitz.  [Jan.  T.» 

A.  Jacobitz,  as  bondsman  of  N.  W.  Flaisig,  in  the  sum  of  six 
hundred  dollars,  the  payment  of  which  sum  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executoi-s  and  ad- 
ministrators firmly  by  these  presents.  The  condition  of  this 
obligation  is  such  that  whereas  the  said  N.  W.  Fhiisig  was 
on  the  Ist  day  of  July,  1887,  prosecuted  before  E.  Baxter, 
justice  of  the  peace  for  said  county,  on  the  charge  of  selling 
intoxicating  liquor  in  the  city  of  Marion,  Kansas,  conti-ary  to 
the  statutes  made  and  provided  in  such  cases,  and  whereas 
the  said  N.  W.  Flaisig  was  by  said  E.  Baxter  adjudged  guilty 
as  charged,  and  was  sentenced  to  pay  a  fine  of  $100  to  the 
state  of  Kansas  and  to  be  confined  in  the  jail  of  said  county 
for  a  j)eriod  of  thirty  days,  and  whereas  said  N.  W.  Flaisig 
has  appealed  from  the  decision  of  the  said  E.  Baxter,  and 
whereas  the  said  E.  Baxter  has  adjudged  that  the  said  N.  W. 
Flaisig  give  bond  in  the  sum  of  six  hundred  dollai-s  for  his 
appearance  at  the  next  regular  term  of  the  district  court  of 
said  county,  and  whereas  the  said  A.  Jacobitz  has  signed  the 
said  appeal  bond  with  the  Siiid  N.  W.  Flaisig, 

"  Now  therefore,  if  the  said  N.  W.  Flaisig  shall  duly  appear 
at  the  said  term  of  said  court  and  answer  the  demand  of  the 
law  thereat,  then  this  obligation  to  be  null  and  void  and  of 
no  effect,  otherwise  to  remain  in  full  force  and  effect. 

"  Witness  our  hands  this  day  of  July,  1887. 

"  N.  W.  Flaisig, 
"  J.  H.  Slateb,  Cashier, 

"Fourth  Nat.  Bank  Wichita,  Kansas." 

Upon  this  last  mentioned  bond  suit  was  instituted  in  the 
tliii'd  judicial  district  of  Colomdo  to  recover  the  penalty  men- 
tioned therein. 

The  complaint  alleges  the  execution  of  the  bond  by  Flaisig 
and  Slater  for  the  purpose  of  indemnifying  the  plaintiff  as 
surety  for  Flaisig  upon  the  appeal  bond ;  that  Flaisig  did 
not  appear  before  the  district  court  in  conformity  with  the 
condition  of  the  appeal  bond,  but  made  default  thereof. 

Thereafter  judgment  was  rendered  and  plaintiff  compelled 
to  pay  the  sum  of  *672.75. 
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Trial  was  had  to  the  court  and  judgment  rendered  for 
Jacobitz  in  the  sum  of  $600. 

Many  errors  are  assigned  why  this  judgment  should  be  re- 
versed, but  we  are  inclined  to  the  opinion  that  we  need  con- 
sider none  save  one,  urged  upon  our  attention  in  the  oral 
argument,  to  the  effect  that  the  complaint  fails  to  state  a 
cause  of  action.  A  careful  reading  of  the  bond  sued  upon, 
conclusively  shows  that  it  is  not  an  indemnifying  bond.  The 
condition  of  the  bond  is  that  Flaisig  shall  appear  at  the  term 
of  the  district  court  •  ♦  *.  But  it  in  no  sense  recites  that 
in  case  the  plaintiff  Jacobitz  shall  suffer  by  reason  of  becom- 
ing surety  for  Flaisig,  or  that  in  case  Jacobitz  shall  ps^y  or 
be  compelled  to  pay  the  penalty  of  the  appeal  bond,  then  and 
in  such  case  the  parties  will  indemnify  him.  Taking  the  bond 
as  it  reads,  it  would  allow  Jacobitz  the  right  of  action  against 
the  plaintiff,  regardless  of  whether  or  not  he  satisfied  the  con- 
ditions of  the  appeal  bond  and  paid  the  penalty  nominated 
therein,  provided  Flaisig  failed  to  appear  in  the  district  court. 
Besides,  we  may  add  oral  proof  contradicting  the  recital  in  the 
bond,  and  making  it  a  bond  of  indemnity  was  clearly  inadmis- 
sible. No  rule  of  law  is  better  settled  than  that  parol  testi- 
mony is  admissible  to  explain  latent  or  inherent  ambiguity, 
but  in  this  case  none  exists.  The  effect  of  the  testimony  was 
to  make  a  new  and  different  contract  from  that  made  by  the 
parties,  and  should  not  have  been  received. 

Our  conclusion  is  that  the  complaint  fails  to  state  a  cause 
of  action,  wherefore  the  judgment  must  be  reversed. 

Heversed, 
Vol.  Ill— 9 
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PiBBSON,  Appellant,  v.  Wilton,  Appellbe. 

iVPPELLATK    PkACTICB — WEIGHT  OP    EVIDENCE. 

Where  tJiere  is  testimony  in  the  record  to  support  the  conclusions 
reached  by  the  court  below,  the  judgment  will  not  be  disturbed  on 
the  ground  that  it  is  not  sustained  by  the  evidence. 

Appeal  from  the  CownJty  Court  of  Pitkin  County. 
Mr.  Wm.  O'Brien,  for  appellant. 
No  appearance  for  appellee. 
Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  for  services  rendered.  It  was 
originally  commenced  before  a  justice  of  the  peace  of  Pitkin 
county,  where  judgment  was  rendered  for  Samuel  Wilton, 
a[)pellee.  Thereafter  on  appeal  the  cause  was  tried  in  the 
county  court  and  judgment  rendered  for  the  sum  of  $104.41. 
To  reverse  this  judgment  this  appeal  was  prosecuted  to  the 
supreme  court,  and  by  order  of  that  court  transferred  to  this. 

The  sole  ground  relied  upon  is  that  the  evidence  does  not 
sustain  the  judgment.  It  is  sufficient  fo^  us  to  say  that  after 
reading  the  abstract  we  are  of  the  opinion  that  there  is  testi- 
mony to  support  the  conclusions  reached  by  the  justice  of 
the  peace  and  the  county  judge,  and  that  under  the  innum- 
erable decisions  of  the  supreme  court,  as  well  as  a  large 
number  of  decisions  by  this*  court,  we  are  not  warranted  in 
disturbing  the  judgment. 

The  judgment  will  be  affirmed. 

Affirmed. 


1898.]  Ltnch  v.  Metcalp.  131 


3    131 

LiTNCH,  Plaintifp  IN  Erbor,  V.  Mbtoalf,  Defendant        g  gj 

IN  Error. 

Acnov  ON  iHJUNcnoir  Bond. 

An  action  lies  upon  an  undertaking  in  injunction  against  the  principal 

and  surety  or  sureties,  without  previous  adjudication  awarding 

damages  against  the  principal. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  R.  D.  Thompson,  for  plaintiff  in  error. 

Messrs.  Rogers,  Cuthbebt  &  Elms,  for  defendant  in 
error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  case  discloses  that  on  February  1, 1890, 
in  an  action  brought  by  Clement  B.  Smythe  against  the 
River  and  Rail  Electric  Company  and  one  Stetson  Leach 
and  J.  Thomas  Lynch,  plaintiffs  below,  an  injunction  bond 
was  issued  out  of  the  district  court  of  Arapahoe  county  enjoin- 
ing Leach  and  Lynch  from  commencing  an  action  upon  a  cer- 
tain promissory  note  executed  by  the  River  and  Rail  Electric 
Company.  That  in  that  action  an  injunction  bond  was  given 
in  the  following  words  and  figures : 

"Clement  B.  Smythe,  Plaintiff,  v.  The  River  and  Rail 
Electric  Co.,  J.  Thomas  Lynch  and  Stetson  Leach,  Defend- 
ants.    Undertaking  in  Injunction. 

"  Whereas,  The  above  plaintiff  has  commenced,  or  is  about 
to  commence,  an  action  in  the  Distiict  Court  of  the  Second 
Judicial  District  of  the  State  of  Colorado,  in  and  for  the 
County  of  Arapahoe,  against  the  above  named  defendants, 
and  is  about  to  apply  for  an  injunction  in  said  action  against 
the  said  defendants,  enjoining  and  restraining  them  from  the 
commission  of  certain  acts,  as  in  the  complaint  filed  in  said 
action  is  more  particularly  set  forth  and  described, 
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'*  Now,  Therefore,  We,  the  undersigned,  in  consideration 
of  the  premises,  and  of  the  issuing  of  said  injunction,  do 
jointly  and  severally  undertake,  in  the  sum  of  $12,000,  and 
promise  to  the  effect  that,  in  case  said  injunction  shall  issue, 
the  plaintiff  will  pay  to  the  defendant  all  costs  and  damages 
as  shall  be  awarded  against  the  complainant  in  case  the  said 
injunction  shall  be  modified  or  dissolved  in  whole  or  in  part 

"  Dated  this  30th  day  of  January,  A.  D.  1890. 

"  (Signed)  Clement  B.  Smythe, 
"By  Edward  Fekris,  Attorney  in  Fact 

"  Orlando  Metcalf." 

Lynch  and  Leach  filed  a  demurrer  to  the  complaint,  and 
while  the  demurrer  was  under  advisement  by  the  court,  plain- 
tiff in  the  original  action  on  his  own  motion  dismissed  it,  and 
said  injunction  was  thereby  dissolved  at  cost  of  plaintiff. 

This  action  is  brought  to  recover  for  attorneys'  fees  and  ex- 
penses incurred  in  and  about  the  dissolution  of  the  injunction. 
A  general  demurrer  was  filed  to  the  complaint  in  this  action, 
which  was  sustained.  Plaintiff  in  error  elected  to  stand  by 
his  complaint,  and  prosecutes  this  writ  of  error  to  reverse  the 
judgment  of  the  court  below. 

The  grounds  urged  in  the  court  below  and  in  the  briefs 
on  file  herein  are  that  the  complaint  failed  to  aver  that  dam- 
ages had  been  awarded  on  the  dissolution  of  the  injunction, 
or  at  any  other  time ;  therefore  there  was  no  breach  of  the 
conditions  of  the  bond,  and  consequently  no  independent  suit 
could  be  maintained  against  the  principal  and  sureties  for 
damages.  The  attorneys  for  the  respective  parties  have 
cited  many  authorities  in  support  of  their  contentions,  but 
we  deem  it  wholly  unnecessary  to  review  them  in  view  of 
the  fact  that  the  code  of  procedure  of  this  state  permits  the 
institution  of  this  action. 

Section  161,  Session  Laws  1887,  provides  that,  in  suing  on 
any  undertaking  provided  for  in  this  act,  it  shall  not  be  nec- 
essary to  bring  suit  in  the  first  instance  against  the  principal 
on  such  undertaking  to  ascertain  the  amount  of  damages 
sustained  or  awarded  by  the  court,  but  the  principal  and 
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surety  may  be  sued  together,  and  at  the  trial  damages  may 
be  assessed  and  awai-ded  against  principal  and  surety  in  the 
action. 

This  provision  clearly  allows  the  institution  of  the  suit 
against  principal  and  surety  or  sureties  upon  an  injunction 
bond  without  any  previous  adjudication  against  the  princi- 
pal, and  is  conclusive  of  the  question.  The  very  purpose  of 
the  statute  was  to  cover  the  grounds  of  objection  raised  by 
the  demurrer,  and  supported  by  the  authorities  cited  by  de- 
fendant in  error.  We  assume  that  the  section  referred  to 
was  not  called  to  the  attention  of  the  court  below,  and  that 
bad  it  been  it  would  not  have  fallen  into  the  error  of  sustain- 
ing the  demurrer  to  the  complaint.  Tabor  et  al.  v.  Clark^ 
15  Colo.  484. 

Our  conclusion  is  that  the  court  erred  in  sustaining  the 

demurrer  to  the  complaint,  and  therefore  the  judgment  must 

be  reversed  and  the  cause  remanded. 

jReversed. 
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Abthub,  Appellant,  v.  Gard,  Appellee. 

1.  Appsixatb  PnAcrridfi — ^Assionmibkts  of  Ebbob — Instbuctions. 

When  the  entire  charge  given  to  the  jury  is  not  embraced  in  the  tran- 
script or  printed  abstract,  an  assignment  of  error  based  upon  the 
giving  of  a  single  instruction  wiU  not  be  considered. 

2.  Agbbtcy,  EviDJEirCE  OF. 

To  establish  an  agency,  in  the  absence  of  better  evidence,  it  is  common 
practice  to  resort  to  facts  which  tend  to  show  recognition  by  the 
principal  of  the  alleged  agent*  s  authority.  Of  this  nature  are  com- 
munications between  the  principal  and  agent  in  which  the  authority 
of  the  latter  is  expressly  or  impliedly  admitted. 

3.  CONSIDEBATIOK,  HOW  SHOWN. 

A  duebill,  which  states  upon  its  face  that  it  was  given  on  account  of  an 
act  i>erformed  by  the  payee,  shows  that  it  was  given  upon  a  consid- 
eration. 

4.  Fbaud  must  bb  plbabbd. 

Evidence  of  fraud  is  inadmissible,  unless  the  facts  constituting  the  fraud 
have  been  set  up  in  the  pleadings. 

Appeal  from  the  District  Court  of  Park  Courdy. 
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Mr.  C.  A.  Wilkin,  for  appellant. 

Mr.  V.  G.  HoLLiDAY,  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

E.  F.  Arthur,  appellant  herein,  was  working  the  Hill  Top 
Mine  as  lessee,  and  on  Februaiy,  1890,  he  executed  the  fol- 
lowing paper : 

"  Denver,  Colo.,  Feb.  24th,  1890. 
"  Mb.  J.  L.  Edmunds,  Dbnveb,  Colo. 

^^  Dear  Sir :  You  are  hereby  appointed  Superintendent  of 
the  Hill  Top  Mine,  in  full  charge  of  the  practical  working 
thereof,  getting  out  the  ore,  and  hauling  it  to  the  cars  at  Fair- 
play,  under  the  direction  of  the  assignees  of  the  lease.  Your 
salary  will  be  at  the  rate  of  two  hundred  dollars  ((200)  per 
month,  commencing  March  1st. 

"  Yours  truly, 

"  E.  F.  Abthub,  Lessee." 

By  virtue  of  this  appointment,  Edmunds  entered  upon  the 
duties  as  superintendent  of  the  mine,  and  on  May  24, 1890, 
executed  a  paper  payable  to  H.  E.  Box,  in  words  and  figures 
following : 

"  Hill  Top  Mine,  May  24th,  1890. 

"  Due  to  H.  E.  Box  by  the  lessee  of  the  Hill  Top  Mine,  one 
hundred  and  five  dollars  ($105.00)  for  sinking  the  main  shaft 
4  X  8  in  the  clear  and  timbering  the  same  complete,  to  the 
depth  of  10  ft.  at  $10.60  per  foot. 

"  J.  L.  Edmunds,  Sup't." 

On  the  back  of  this  was  the  following  indorsement :  "  Pay- 
able June  15,  by  lessee.     J.  L.  Edmunds,  H.  E.  Box." 

On  the  24th  of  May,  1890,  R.  T.  Gard,  appellee  herein, 
purchased  for  a  valuable  consideration  this  duebill,  and  ii^- 
stituted  action  to  recover  from  Arthur. 

By  the  abstract  we  are  informed  that  the  answer  con- 
sisted of  general  and  specific  denials.  A  jury  trial  was  had 
and  resulted  in  a  verdict  for  plaintiff  upon  which  judgment 
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was  entered,  and  to  reverse  which  appellant  prosecutes  this 
appeal. 

The  principal  contention  of  appellant  is  that  Edmunds  had 
no  authority  to  execute  this  paper  and  consequently  he  is 
not  liable.  It  is  also  insisted  that  the  court  erred  in  refusing 
instructions  asked  and  in  instructions  given.  The  instruc- 
tion complained  of  is  designated  as  number  five  and  set  forth 
in  the  abstract.     The  other  instructions  are  not  embraced  in 

m 

the  record.  Under  the  ruling  of  the  court  we  would  not  be 
warranted  in  considering  this  assigned  error. 

In  the  case  of  Bradbury/  ^  Co,  v.  Butler  ^  Son.^  1  Colo. 
Court  of  Appeals,  430,  it  is  laid  down  that  where  the  instruc- 
tions given  by  the  court  are  not  embraced  in  the  transcript  or 
printed  abstract,  no  error  can  be  assigned  upon  a  single  in- 
struotion.  The  language  of  the  court  in  that  case  is :  *  *  * 
^^  It  has  been  determined  in  construing  a  charge  to  a  jury,  the 
entire  charge  must  be  considered,  and,  where  the  appellant 
does  not  embrace  within  the  tmnscript  the  entire  charge  given, 
the  appellate  court  cannot  determine  whether  or  not  the  jury 
wei*e  misled  by  the  charge  to  which  exception  was  taken,  and 
also  that  the  appellate  court  would  be  unable  to  determine 
whether  the  court  erred  in  refusing  the  instructions  asked, 
because  of  its  inability  to  ascertain  whether  the  entire  charge 
embraced  the  instruction  asked.  McQuown  v.  Cavanaught  14 
Colo.  188 ;  Klink  et  al.  v.  The.  People,  16  Colo.  467.'* 

This  brings  us  to  the  consideration  of  the  main  point  re- 
lied upon  by  the  appellant.  The  record  and  the  evidence 
show  that  Edmunds  was  appointed  superintendent  by  Arthur ; 
that  he  was  authorized  to  employ  men  in  and  about  the  work- 
ing of  the  mine.  That  it  was  his  custom  to  give  time  checks 
and  biUs  evidencing  the  indebtedness  of  the  lessee,  and  that> 
with  the  exception  of  the  one  sued  upon,  there  appears  to 
have  been  no  controversy  during  the  time  Edmunds  was  act- 
ing as  superintendent. 

The  superintendent  having  authority  to  employ  men  to 
prosecute  work  upon  a  mine,  if  no  funds  be  furnished,  the 
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principal  is  liable  to  the  workmen.     Breed  v.  JFirst  Natl.  Bk. 
of  Central  City,  4  Colo.  482. 

To  establish  an  agency  in  the  absence  of  better  evidence, 
it  is  the  common  practice  to  resort  to  facts  which  tend  to 
show  recognition  by  the  principal  of  the  alleged  agent's  au- 
thority. Of  this  nature  are  communications  between  the 
principal  and  agent  in  which  the  authority  of  the  latter  is  ex- 
pressly or  impliedly  admitted  *  ♦  *.  Union  Min.  Co.  v.  Rocky 
Mt.  Natl.  Bk.,  2  Colo.  248. 

Let  us  apply  this  last  recited  principle  to  the  following 
letter : 

"  Denver,  Colo.,  5-9-90. 
"  Mr.  J.  L.  Edmunds,  Fairplay,  Colo. 

*^  Dear  Sir :  I  am  just  in  receipt  of  a  letter  from  Messrs. 
Bailey  &  Wilkin,  advising  that  on  the  18th  of  last  mdnth, 
Mr.  M.  McLaughlin,  then  hauling  ore  for  you,  was  discharged 
by  you,  and  that  at  that  time,  there  was  due  him  $251.76. 
Mr.  McLaughlin  has  given  them  his  claim  fur  collection,  and 
they  state  they  hold  bills  formally  approved  by  you,  aggregat- 
ing $251.76,  for  which  they  demand  immediate  payment.  I 
have  replied  to  them  that  on  receipt  of  the  approved  bills  I 
will  forward  check. 

"  I  wish  you  would  have  it  distinctly  underatood  with  your 
teamsters  or  othei-s  doing  work  for  you  aside  from  labor,  that 
no  bills  are  payable  before  the  15th  of  the  month  following 
that  in  which  the  work  is  done ;  and  if  you  know  Messrs. 
Bailey  &  Wilkin  (which  I  presume  you  do,  from  the  fact  that 
they  drew  up  some  contracts  for  you)  I  would  suggest  that 
you  see  them  and  quietly  say  to  them  that  letters  such  as 
theirs  of  May  9th  are  in  very  poor  taste  until  a  demand  has 
been  made  for  payment  in  the  regular  way.  We  propose  to 
pay  all  bills  as  fast  as  they  become  due ;  but  do  not  propose 
to  be  bull-dosed  by  them  or  any  one  else. 

"  Yours  very  truly, 

«  E.  F.  Arthur." 

We  are  inclined  to  the  opinion  that  the  authority  to  exe- 
cute the  paper  declared  upon  was  conferred  upon  the  super- 


1893.]    Co.   COMMISSIOKEBB  Y.   Co.  COMMISSIONEBS.      137 

a 

intendent,  and  that  he  was  acting  clearly  within  his  authority 
and  keeping  within  the  express  letter  of  this  instruction.  It 
will  be  observed  that  the  instrument  is  dated  May  24th,  pay^ 
able  June  15th.  Also,  that  the  superintendent  had  executed 
bilk  payable  to  M.  McLaughlin,  which  Arthur  fully  recog- 
nized. But  it  is  insisted  that  even  if  the  authority  did  ex- 
ist, the  paper  in  question  was  without  consideration.  It 
occurs  to  us  that  the  consideration  is  expressly  embraced  in 
each  of  the  instruments,  it  sets  forth  what  Box  did,  to-wit, 
sinking  the  shaft  4x8  and  timbering  the  same  complete,  to 
the  depth  of  10  feet,  for  which  he  was  to  receive  the  sum  of 
$10.50  per  foot.  To  this  the  defendant  replied,  that  the 
shaft  was  not  sunk  to  the  depth  of  10  feet,  and  offered  to 
prove  that  the  depth  did  not  exceed  2^  feet,  which  proof  was 
rejected.  Whether  the  rejection  of  this  testimony  was  error 
or  not  we  are  unable  to  say,  because  we  ai*e  not  advised  by 
the  record  what  the  nature  of  the  defense  was.  If  by  this 
contention  defendant  sought  to  attack  the  paper  on  the  ground 
of  fraud  on  the  part  of  the  superintendent  and  Box,  it  was  a 
matter  of  defense  and  should  have  been  set  up. 
The  judgment  must  be  affirmed. 

Affirmed. 


The  Boabb  op  County  Commissioners  of  Montezxtma 
County,  PLAiNTirr  in  Error,  v.  The  Board  of  Coun- 
ty Commissioners  of  San  Miguel  County,  Defend- 
ant IN  Error. 

1.  Mrrninrs  to  Jail  of  Anothsb  CouirrT. 

When  a  county  has  no  jail,  a  justice  of  the  peace  is  warranted  in  issu- 
ing a  mittimus  to  the  sheriff  of  another  county  to  receive  the  pris- 
oner and  keep  him  in  custody. 

8.  DuTT  OF  Sheriff. 

A  sheriff  to  whom  such  a  prisoner  has  been  committed  is  under  impera- 
tive obligation  to  receive  him* 
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3.  Expenses,  what  CoinrTT  oblabobablx. 

The  expenses  of  keeping  such  a  prisoner  rests  upon  tlie  county  where 
the  offense  is  alleged  to  have  been  committed,  and  they  must  be 
paid  in  cash. 

4.  Yeirtx. 

An  action  is  properly  commenced  in  the  county  where  the  cause  of 
action  accrued. 

Error  to  the  District  Court  of  San  Miguel  County. 

Mr.  C.  W.  Blackmer,  Mr.  John  Dawson  and  Mr.  Lewis 

K.  Pkatt,  for  plaintiff  in  error. 

Mr.  H.  M.  Hogg,  for  defendant  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

In  June,  1889,  George  Brown  was  chai-ged  with  the  crime 
of  being  an  accessory  to  the  robbery  of  the  San  Miguel  County 
Bank  of  Telluride,  Colorado.  The  offense  is  charged  to  have 
been  committed  in  the  county  of  Montezuma.  Hearing  was 
had  before  a  justice  of  the  peace  in  Montezuma  county,  and 
Brown  was  held  to  await  the  action  of  the  grand  jury  of  the 
district  court ;  failing  to  give  bond  and  there  being  no  jail 
in  Montezuma  county,  the  justice  of  the  peace  committed 
Brown  to  the  jail  of  San  Miguel  county.  December  1,  1889, 
the  commissioner  of  San  Miguel  county  presented  its  ac- 
counts to  the  county  of  Montezuma  for  the  board  of  Brown 
and  other  expenses.  The  bill  was  disallowed.  Suit  was 
brought  to  recover  the  sum  of  $819,  with  interest.  Motion 
to  quash  the  summons  was  interposed  and  overruled.  There- 
after motion  to  change  the  venue  was  made  on  the  ground 
that  the  cause  of  action  was  not  founded  on  a  bill  of  exchange, 
promissory  note  or  book  account,  or  for  goods  sold  and  de- 
livered, or  a  contract  to  be  peiiormed  in  San  Miguel  county ; 
that  the  liability  of  Montezuma  county,  if  any,  was  statutory 
and  therefore  the  suit  should  have  been  commenced  in  Mon- 
tezuma county ;  this  motion  was  overruled.  A  demurrer  to 
the  complaint  was  then  filed  and  overruled.      Defendant 
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elected  to  stand  by  the  demurrer  and  judgment  was  rendered 
for  the  amount  claimed.  To  reverse  this  judgment  this  writ 
of  error  is  prosecuted. 

We  experience  no  difficulty  in  reaching  a  conclusion  in 
this  case  and  sustaining  the  action  of  the  court  below.  Mon- 
tezuma county  haying  no  jail,  the  justice  of  the  peace  was 
warranted  by  the  statute  in  issuing  the  mittimus,  directing 
the  sheriff  of  the  county  of  San  Miguel  to  receive  and' keep 
in  custody  the  prisoner,  and  the  obligation  to  receive  the 
prisoner  is  imperatively  imposed  upon  the  sheriff  and  jailor 
of  that  count3^  The  burden  of  the  expense  of  so  keeping  a 
party  rests  upon  the  county  where  the  offense  is  alleged  to 
have  been  committed,  and  the  statute  makes  it  the  duty  of 
such  county  to  reimburse  the  county  for  expenses  incurred 
in  and  about  the  boarding  and  keeping  of  a  prisoner  in  cash. 

There  is  no  escaping  the  conclusion  that  the  cause  of  action 
accrued  in  San  Miguel  county,  and  this  being  so  the  right  to 
commence  the  action  in  that  county  cannot  be  doubted.  We 
think  the  complaint  sufficiently  set  forth  a  cause  of  action, 
that  the  suit  was  properly  instituted  in  the  county  of  San 
Miguel,  and  that  the  action  of  the  court  in  overruling  the  de- 
murrer and  refusing  to  change  the  venue  is  amply  supported 
by  the  provisions  of  the  Code  and  the  General  Statutes  of 
the  state  controlling  transactions  of  this  kind.  Mills  Ann. 
Stats.  §  2616  \  D.  ^  N.  0.  Con.  Co.  v.  Stout,  8  Colo.  61. 

The  judgment  therefore  will  be  affirmed. 

Affirmed. 


«*»^» 


GoBDOK,  Plaintiff  in  Error,  v.  Johnson,  Defendant 

IN  Error. 

1.  Rxs  Abjudicata. 

AvaUd  judgment  by  a  court  of  competent  jurisdiction  between  the 
same  parties  is  conclusive,  except  where  by  review,  an  appeal,  or 
rehearing  in  some  form,  is  allowed  and  regulated  by  law.  No  man 
is  to  be  twice  vexed  with  the  same  controversy. 
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2.  Samie. 

It  is  no  objection  tliat  the  former  suit  embraced  more  subjects  of  con- 
troversy, or  more  matter  than  the  present;  if  the  entire  subject  of 
the  present  controversy  was  embraced  in  it,  it  is  sufficient, — ^it  is 
res  judicata. 

A  decree,  dismissing  a  bill  in  equity  after  hearing,  is  a  bar  to  a  subse- 
quent^bill  between  the  same  parties  for  the  same  sabject-matter, 
unless  it  appears  by  the  record  that  the  dismissal  was  without  prej- 
udice, or  otherwise  not  upon  the  merits. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Eeblbb  &  Sales,  for  plaintiff  in  error. 

Mr.  O.  B.  LiDDELL,  for  defendant  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

May  20, 1887,  G.  W.  Clise  &  Co.  executed  the  following 
contract : — 

"  Denver,  Colo.,  May  20, 1887. 

"  Received  of  A.  M.  Gordon  ten  dollars  (f  10),  as  part  pur- 
chase price  of  lots  numbered  5  and  6,  block  33  Hunt*s  Add. 
to  the  city  of  Denver ;  full  consideration  or  purchase  price 
six  hundred  and  thirty-five  dollars  ;  the  remainder,  six  hun- 
dred and  fifteen  dollars,  to  be  paid  by  said  Gordon  upon  de- 
livery of  a  good  and  perfect  abstract  of  title  and  a  good  and 
sufficient  warranty  deed  ;  otherwise  this  receipt  to  be  void  and 
the  ten  dollars  to  be  returned  to  said  Gordon. 

"  (Signed)  G.  W.  Clise  &  Co." 

A.  M.  Gordon,  plaintiff  in  error,  institutes^  this  action 
against  Thomas  Johnson,  the  owner  of  the  premises  described 
in  the  contract,  to  enfox*ce  specific  performance.  Among 
other  defenses,  Johnson  alleges  that  during  the  year  1890, 
and  prior  to  the  institution  of  this  action,  he  commenced  pro- 
ceedings in  the  county  court  of  Arapahoe  county  against  the 
plaintiff,  Gordon,  for  the  purpose,  among  other  things,  of 
having  the  contract  set  forth  in  the  complaint  declared  null 
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and  void,  and  for  other  relief.  The  entii'e  proceedings  in  the 
county  court  are  set  forth  in  the  answer.  To  the  complaint 
in  that  case  Gordon  answered,  alleging  that  authority  for 
entering  into  the  contract  had  been  vested  by  Johnson  in 
Clise  &  Co.  The  cause  was  tried  to  the  court  and  a  final 
decree  entered  from  which  no  review  was  prosecuted. 

In  the  decree  of  the  court  it  was  recited  that  the  identical 
contract  here  sued  upon  was  void  and  of  no  effect,  and  was 
and  is  no  cloud  upon  the  title  to  the  lots.  Thereupon  the 
court  dismissed  the  complaint.  To  this  defense,  plaintiff, 
Gordon,  filed  a  demurrer  which  was  overruled.  Plaintiff 
elected  to  stand  by  the  demurrer  and  judgment  was  rendered 
against  plaintiff  to  reverse  which  he  now  prosecutes  this  writ 
of  error. 

The  contention  of  plaintiff  is  that  he  is  not  estopped  by 
the  decree  in  the  former  case  from  instituting  proceedings 
for  specific  performance  of  the  contract — that  it  is  not  res 
adjudicata. 

The  contention  of  defendant  is  that  as  the  suit  there  was 
between  the  same  parties  here  and  involved  the  validity  of 
the  identical  instrument  upon  which  this  action  is  based,  and 
the  finding  of  the  court  being  that  the  instrument  was  null 
and  void,  no  subsequent  action  can  be  predicated  upon  it. 

Plaintiff's  counsel  admit  in  their  argument  that  the  for- 
mer suit  was  for  the  purpose  of  annulling  the  contract,  and 
for  the  cancellation  of  it  for  the  purpose  of  removing  the  al- 
leged cloud  upon  the  title  of  Johnson  to  the  premises,  but 
contend  that  the  decree  entered  is  not  a  bar  to  the  present 
suit,  because  it  resulted  in  a  dismissal  *of  the  plain  tiff  ^s  com- 
plaint in  that  action. 

The  contention  of  plaintiff  in  error,  that  in  the  former  ac- 
tion Johnson  sought  simply  to  remove  the  cloud  upon  his 
title  to  the  premises,  and  that  when  the  court  found  that  the 
instrument  complained  of  was  not  a  cloud  upon  his  title  it 
had  reached  the  limit  of  its  jurisdiction  by  dismissing  the  bill 
is,  in  our  judgment,  without  support  in  reason  or  by  author- 
ity.    It  is  true  that  if  the  court  had  found  the  instrument  to 
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be  valid,  duly  and  regularly  authorized,  and  on  that  ground 
had  dismissed  the  bill,  it  would  have  been  no  bar  to  the 
future  action  for  specific  performance.  But  such  is  not  this 
case,  and  consequently  the  reasoning  and  illustrations  in 
the  brief  are  not  applicable.  The  main  purpose  of  the  for- 
mer proceeding  was  to  secure  an  adjudication  relative  to  the 
validity  or  invalidity  of  the  instrument  here  sought  to  be  en- 
forced. This  issue  was  presented  by  the  pleading  in  that 
case  and  was  directly  adjudicated  by  the  decree  of  the  court, 
which  it  had  an  undoubted  right  to  do.  It  found  that  the 
instrument  was  void  for  want  of  authority ;  that  Johnson 
was  in  no  way  bound  by  the  action  of  Clise  &  Co. ;  that 
Clise  &  Co.  had  received  no  authority  direct  or  indirect  from 
Johnson  to  make  the  contract ;  that  the  instrument  was  ab- 
solutely invalid  and  consequently  was  no  cloud  upon  the 
title  of  Johnson.  Hence  it  is  concluded  that  the  relief 
sought,  so  far  as  it  affected  the  title  to  the  premises,  could 
not  be  granted.  The  question  there  and  the  question  here 
is  precisely  the  same,  to  wit,  the  validity  or  invalidity  of  the 
instrument  sought  to  be  enforced.  Here  the  party  seeks 
specific  performance  of  a  contract  and  must  necessarily  es- 
tablish his  right  to  a  decree  of  such  performance  by  proving 
the  validity  of  the  instrument  which  he  seeks  to  enfoi-ce. 
In  the  former  suit  Johnson  denied  the  validity  of  the  in- 
strument, declared  it  was  made  without  any  authority  from 
him,  and  sought  to  have  it  removed  and  canceled  upon  the 
record  as  being  a  cloud  upon  his  title.  This  makes  an  en- 
tirely different  case  from  any  relied  upon  in  the  brief  of 
counsel,  but,  on  the  contrary,  brings  the  issue  here  present- 
ed directly  within  the  principles  contained  in  the  following 
cases. 

In  Durant  v.  Ussex  Company^  7  Wallace,  107,  Mr.  Justice 
Field,  in  his  opinion,  says :  "  The  decree  dismissing  the  bill 
in  the  former  suit  in  the  circuit  court  of  the  United  States 
being  absolute  in  its  terms,  was  an  adjudication  of  the  merits 
of  the  controversy,  and  constitutes  a  bar  to  any  further  liti- 
gation of  the  same  subject  between  the  same  parties.     A  de- 
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cree  of  that  kind,  unless  made  because  of  some  defect  in  the 
pleadings,  or  for  want  of  jurisdiction,  or  because  the  com- 
plainant has  an  adequate  remedy  at  law,  or  upon  some  other 
ground  which  does  not  go  to  the  merits,  is  a  final  determina- 
tion. Whei-e  words  of  qualification,  such  as  '  without  preju- 
dice,' or  other  terms  indicating  a  right  or  privilege  to  take 
further  legal  proceedings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on  the  merits. 

"  Accordingly,  it  is  the  general  practice  in  this  countiy  and 
in  England,  when  a  bill  in  equity  is  dismissed  without  a  con- 
sideration of  the  merits,  for  the  court  to  express  in  its  decree 
that  the  dismissal  is  without  prejudice." 

In  the  case  of  Bigelow  ^  Another  v.  Winsor^  1  Gray,  299, 
this  language  is  used :  '*  One  valid  judgment,  by  a  court  of 
competent  jurisdiction,  between  the  same  parties,  upon  con- 
siderations as  well  of  justice  as  of  public  policy,  is  held  to  be 
conclusive,  except  where  a  review,  an  appeal,  or  rehearing  in 
some  form,  is  allowed  and  regulated  by  law.  No  man  is  to 
be  twice  vexed  with  the  same  controverey.  Interest  reipyhli- 
ccB  ut  finis  sit  litiumJ*^ 

"  To  ascertain  whether  a  past  judgment  is  a  bar  to  another 
suit,  we  are  to  consider,  first,  whether  the  subject-matter  of 
legal  controversy,  which  is  proposed  to  be  brought  before 
any  court  for  adjudication,  has  been  drawn  in  question,  and 
within  the  issue  of  a  former  judicial  proceeding,  which  has 
terminated  in  a  regular  judgment  on  the  merits,  so  that  the 
whole  question  may  have  been  determined  by  that  adjudica- 
tion ;  secondly,  whether  the  former  litigation  was  between 
the  same  parties,  in  the  same  right  or  capacity  litigating  in 
the  subsequent  suit,  or  their  privies  respectively,  claiming 
through  or  under  them,  and  bound  and  estopped  by  that 
which  would  bind  and  estop  those  parties;  and,  thirdly, 
whether  the  former  adjudication  was  had  before  a  court  of 
competent  jurisdiction  to  hear  and  decide  on  the  whole  mat- 
ter of  controversy,  embraced  in  the  subsequent  suit." 

^^  It  is  no  objection  that  the  former  suit  embraced  more 
subjects  of  controversy,  or  more  matter  than  the  present ;  if 
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the  entire  subject  of  the  present  controversy  was  embraced 
in  it,  it  is  sufficient,  it  is  res  judiccUaJ** 

In  Foot  f  Another  v.  CUbbs  {f  Others^  1  Gray,  412,  it  was 
held  that,  ^*  A  decree,  dismissing  a  bill  in  equity,  after  a  hear- 
ing, is  a  bar  to  a  subsequent  bill  between  the  same  paities* 
for  the  same  subject-matter,  unless  it  appears  by  the  record 
that  the  dismissal  was  '  without  prejudice,'  or  otherwise  nut 
upon  the  merits." 

In  FoBUr  ^  Others  v.  The  Richard  Busteed^  100  Mass.  409, 
the  rule  is  announced  that,  ^^  There  is  no  essential  difference 
between  the  effect  of  a  decree  in  equity  and  of  a  common 
law  judgment,  in  this  respect.  A  bill  regularly  dismissed 
upon  the  merits,  whera  the  matter  has  been  passed  upon  and 
the  dismissal  is  not  without  prejudice,  is  a  bar  to  futui'e  pro- 
ceedings, either  in  equity  or  at  law.  And  under  similar  cir- 
cumstances a  judgment  at  law  is  a  bar  to  future  proceedings 
in  equity." 

This  doctrine  is  followed  and  affirmed  in  Blackinton  v. 
Blackinton^  113  Mass.  231. 

This  being  so  and  recognizing  the  above  principles,  we 
have  no  alternative  left  but  to  say  that  the  action  of  the 
court  below  in  overruling  the  demurrer  to  the  fourth  defense 
was  right  and  that  the  former  proceedings  constituted  an 
absolute  bar  to  the  action. 

The  judgment  wiU  be  affirmed. 

Affirmed, 


Putnam  bt  al.,  Appellants,  v.  Lyon,  Appbllbb. 

1.  Pbacticb — Consolidation  of  Actionb. 

When  actions  are  pending  between  the  same  parties  upon  different 
causes  which  might  have  been  joined,  the  court  may  order  them 
consolidated  and  tried  as  one  suit. 

2.  pBAcncB — Pen7>bnct  OF  Anotheb  Action. 

When  two  actions  are  commenced  upon  the  same  cause,  the  remedy  of 
the  defendant,  if  he  would  avoid  the  vexation  of  two  suits  for  the 
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same  thing,  is  to  plead  the  pendency  of  the  first  in  abatement  of 
the  second. 

8.  Appellatb  Practice. 

Mere  irregularities,  resulting  in  no  harm  to  the  appellants,  do  not  war- 
rant a  reversal. 

4.  Same. 

Appellants  are  not  permitted  to  complain  in  an  appellate  court  for  the 
first  time  that  the  proper  parties  were  not  brought  into  the  litiga- 
tion prior  to  the  decree. 

5.  Same. 

An  order  entered  upon  consent  cannot  be  assigned  as  error. 

6.  Costs  nr  Equity  Cases. 

The  taxation  of  costs  in  an  equity  case  is  largely  within  the  discretion 
of  the  trial  court,  and  its  action  in  this  respect  will  not  be  disturbed 
except  where  there  has  been  a  plain  and  palpable  abuse  of  discre- 
tion. 

7.  Admission  in  Pleadings. 

Facts  alleged  in  the  complaint  and  not  denied  by  the  answer  are  to  be 
taken  as  true,  without  proof. 

Appeal  from  the  District  Court  of  Boulder  County. 

Eably  in  1882  Adaline  A.  Lyon  was  the  owner  in  fee  of 
the  southeast  quarter  of  section  18  in  townshi[)  3  in  Boulder 
county.  On  the  29th  day  of  April,  1880,  while  she  held 
title  she  executed  a  trust  deed  running  to  one  Laws  as  trus- 
tee to  secure  the  payment  of  a  promissoiy  note  due  fiveyeai's 
from  that  date.  While  this  note  was  outstanding  it  was  de- 
termined to  lay  out  the  land  as  a  town  site.  To  more  suc- 
cessfully accomplish  this  purpose  Mi-s.  Lyon  deeded  the 
premises  to  The  Evans  Townsite  &  Quarry  Company,  subject 
to  the  trust  deed  before  mentioned.  The  stock  was  delivered 
to  her  in  discharge  of  the  expressed  consideration,  and  the 
company  assumed  the  payment  of  the  trust  deed.  Mrs. 
Lyon  contended  that  it  was  agreed  by  the  representatives  of 
the  corporation  that  she  should  receive  as  a  further  payment 
a  deed  to  lots  1  to  8  in  block  32  and  a  lot  in  block  29  in  the 
town  site.  The  present  controversy  grows  out  of  the  alleged 
reservation,  and  the  execution  of  the  deed  by  which  it  is 
claimed  the  company  transferred  title  to  these  reserved  lots. 
After  the  organization  of  the  company  and  the  delivery  of 
Vol.  Ill— 10 
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Mr8.  Lyon^8  deed,  negotiations  were  initiated  with  one  of 
the  defendants,  Putnam,  for  the  sale  to  him  of  the  etitii-e 
property  held  by  the  Townsite  &  Quarry  Company.  The 
terms  were  agreed  on,  the  property  transferred  to  Putnam, 
who  paid  the  entire  purchase  price  except  what  was  repre- 
sented by  the  outstanding  trust  dt^ed  which  he  was  to  assume 
and  ultimately  discharge.  At  the  time  of  the  sale  to  Putnam, 
the  trustees  who  negotiated  it  insisted  that  the  transfer  should 
not  cover  the  property  antecedently  sold  and  reserved  as  the 
result  of  their  dealings  with  the  addition.  The  trustees  kept 
no  adequate  records  by  which  they  were  able  to  accurately 
determine  just  what  they  had  disposed  of.  An  examination 
of  the  title  raised  doubts  concerning  it.  To  perfect  this  title 
and  relieve  it  from  all  embarrassments,  it  was  agreed  that 
the  property  should  be  sold  by  a  foreclosure  of  the  trust  deed, 
and  Putnam  should  buy  it  in  at  the  sale.  The  sale  was  had, 
Putnam  bought  it,  and  ultimately  paid  the  note.  After  the 
sale  Putnam  leased  some  of  the  disputed  lots  to  Mrs.  Lyon. 
Afterwards  a  dispute  arose  l)etween  Putnam  and  Mi's.  Lyon 
over  her  claim  to  the  eight  lots  in  block  82  and  the  lot  in 
block  29.  She  brought  the  present  action  against  the  Town- 
site  Company  and  Putnam  in  the  district  court  of  Boulder 
county  to  establish  her  title  to  this  portion  of  the  land.  Ac- 
cording to  her  bill  and  the  proofs,  the  deed  under  which  she 
claimed  was  executed  by  only  two  of  the  directors  of  the 
company.  There  was  no  seal  attached,  and  in  some  other 
unessential  particulars  it  was  defective.  It  was  alleged  that 
the  purchaser  knew  of  Mrs.  Lyon's  claim  of  title,  and  of  her 
unrecorded  deed,  and  that  he  was  not,  therefore,  an  llnnocent 
purchaser. 

While  this  suit  was  pending  in  the  district  court,  Mrs. 
Lyon  commenced  another  suit  in  the  county  court  of  Boulder 
county  against  the  Townsite  Company  and  Putnam,  wbei*ein 
she  sought  substantially  the  same  relief.  While  that  suit 
was  pending  in  the  county  court,  one  Meily  intervened  and 
set  up  that  he  was  a  subsequent  purchaser  of  the  property  for 
a  valuable  consideration  without  notice  of  Mrs.  Lyon's  claim 
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or  equities.  By  his  petition  of  intervention  he  sought  to 
have  his  title  adjudged  good.  While  this  suit  was  undeter> 
mined  in  the  county  court,  Putnam  on  his  own  motion  was 
stricken  out  as  a  party  and  his  answer  removed  from  the  files^ 
so  that  it  stood  as  a  suit  against  the  Townsite  Company  and 
Meily.  This  suit  subsequently  reached  the  district  court  by 
appeal  and  was  on  the  docket  before  a  trial  order  was  entered 
in  the  present  suit.  The  plaintifFs  moved  to  consolidate  the 
two  suits  and  tr}*  them  as  one,  and  the  order  was  accordingly 
entered.  On  the  final  hearing,  a  decree  was  entered  reform- 
ing the  plaintiff's  deed  and  establishing  her  title  to  the  lot  in 
block  29.  It  likewise  established  Meily's  title  to  lots  1  to  8 
in  block  32,  and  in  distributing  the  costs,  taxed  against  the 
plaintiff  all  the  costs  in  the  suit  brought  in  the  county  court, 
and  rendered  judgment  against  Putnam  and  the  Townsite 
Company  in  the  suit  originally  brouglit  in  the  district  court. 
No  objection  was  made  to  this  decree  and  no  exception  taken 
to  its  enti-y.  The  latter  suit  was  the  one  fii-st  started.  Dur- 
ing the  pendency  of  the  litigation  the  death  of  Mi's.  Lyon 
was  suggested,  and  on  motion  of  plaintiff's  attorneys  Ed- 
ward S.  Lyon,  her  husband,  and  executor  of  her  last  will  and 
testament,  was  substituted  as  partj'  plaintiff.  The  defend- 
ants made  no  objection  to  the  entiy  of  the  order,  and  the  ac- 
tion proceeded  in  his  name,  although  it  transpired  that  by 
the  terms  of  Mi's.  Lyon's  will,  Edward  S.  was  devisee  for 
life  of  the  property,  and  the  children  were  remainder-men 
in  fee. 

Messrs.  Brown  &  Putnam,  for  appellants. 

No  appearance  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court,    • 

While  all  of  the  proceedings  in  the  district  court' were  not 
stricfly  in  harmony  with  the  practice  which  should  prevail  in 
this  class  of  cases,  the  court  cominited  no  substantial  error 
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of  which  the  appellants  can  complain.  Their  first  attack  is 
on  the  order  of  the  court  which  consolidated  the  two  mictions 
for  the  purposes  of  trial.  Section  20  of  the  Code,  which  they 
cite  in  support  of  their  contention,  undoubtedly  provides  that, 
where  two  actions  are  pending  on  two  different  causes  of 
action  between  the  same  parties  whicji  might  properly  under 
the  code  have  been  joined,  the  court  may  order  them  con- 
solidated and  tried  as  one  suit.  The  present  case  does  not 
come  within  the  purview  of  that  statutory  provision.  It 
only  relates  to  the  joinder  of  different  suits  which  have  been 
brought  on  different  causes  of  action.  In  the  present  case 
there  were  two  suits  brought  on  the  same  cause  of  action,  the 
one  against  the  Townsite  Company  and  Putnam,  to  which 
Meily  as  an  intervenor  became  a  party,  and  the  other  against 
the  Townsite  Company  and  Putnam  alone,  in  a  different  tri- 
bunal. When  the  action  was  instituted  in  the  county  court 
against  the  Townsite  Company  and  Putnam,  the  suit  against 
the  same  parties  on  the  same  cause  of  action  was  still  pend- 
ing in  the  district  court.  In  commencing  the  first  action  in 
the  district  court  the  plaintiff  merely  exercised  the  right 
granted  him  by  the  law  and  was  entitled  to  prosecute  that 
suit  to  final  judgment.  His  attempt  to  exercise  the  same 
right  a  second  time  could  have  no  possible  effect  upon  his 
fii-st  cause  of  action,  and  the  only  remedy  open  to  the  defend- 
ants, when  vexed  by  two  suits  for  the  same  thing,  was  to 
plead  in  abatement  to  the  second  action  the  pendency  of  the 
first.  Failing  to  do  this,  it  was  not  error  for  the  court  to  di- 
rect that  the  two  suits  be  tried  together,  for  in  the  exercise 
of  its  power  in  this  direction  it  simply  brought  into  the  firat 
suit  another  party,  Meily,  the  determination  of  whose  rights 
was  essential  to  a  complete  settlement  of  the  controversy. 
It  might  perhaps  have  been  more  in  accord  with  the  usual 
practice  k)  iiave  restrained  the  plaintiff  from  maintaining  the 
second  action  until  the  determination  of  the  first,  and  to  have 
ordered  him  to  bring  into  that  suit  all  persons  whose  interests 
must  be  ascertained  in  order  to  completely  settle  the  dispute, 
and  when  the  final  decree  should  have  been  rendered,  have 
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entered  in  the  other  suit  an  order  of  dismissal,  with  costs 
against  the  plaintiff.  Which  ever  practice  would  be  the  more 
regular  and  the  more  exact  is  of  little  consequence,  since  no 
harm  came  to  the  appellants  from  the  course  which  the  court 
took  in  the  premises. 

When  the  suit  was  revived  in  the  name  of  the  executor 
the  defendants  made  no  objection,  but  took  an  order  substitut- 
ing the  executor  as  a  defendant  in  the  cross  bill  which  they 
filed.  It  is  quite  true  that  under  the  will  the  title  to  this 
land  passed  to  Edward  S.  Lyon  as  the  tenant  for  life,  and 
the  remainder  passed  in  fee  to  the  surviving  children.  In 
an  action  which  concerns  the  title  to  realty,  the  tenant  for 
life  at  least,  if  not  also  the  remainder-men,  are  the  real  parties 
in  interest  in  whose  names  and  right  the  suit  should  be  prose- 
cuted to  judgment.  This  concession  does  not  make  the  order 
of  the  court  in  the  premises  an  error  which  can  now  be  in- 
sisted on.  It  is  not  permitted  to  the  appellants  for  the  first 
time  to  complain  in  an  appellate  court  that  the  proper  parties 
were  not  brought  into  the  litigation  prior  to  the  decree.  If' 
they  desired  Lyon  in  his  capacity  as  tenant  for  life,  and  the 
children  as  remainder-men  to  be  present,  it  was  for  them  to 
object  to  the  substitution  of  Lyon  as  executor,  and  to  insist 
on  the  necessity  for  the  presence  of  the  other  parties.  Con- 
senting to  the  order  as  entered,  they  will  not  now  be  heard, 
to  complain  that  it  was  erroneously  made. 

In  the  final  deci-ee,  it  was  provided  that  the  defendants 
should  recover  from  the  plaintiff  $300  as  damages  for  the 
detention  of  lots  1  to  8  from  the  time  of  the  sale  to  the  time 
of  the  entry  of  judgment.  These  damages  it  is  insisted  are 
totally  inadequate,  and  that  on  the  record  it  is  evident  the  find- 
ing should  have  been  for  a  sum  largely  beyond  this  amount. 
This  is  not  clear.  These  lots  were  totally  unimproved,  and 
at  the  tiiiie  of  the  transaction  seem  to  have  been  offered  for 
sale  at  fifty  dollars  a  lot,  and  the  sum  entered  as  damages 
would  be  the  rental  value  figured  at  twenty  per  cent  of  their 
selling  price.  At  least  this  is  as  nearly  as  may  be  gathered 
from  the  record  on  this  subject.     The  actual  value  of  their 
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UHe  was  not  olearly  nor  satisfactorily  shown,  and  there  is  no 
data  which  would  enable  this  court  to  say  that  the  court's 
finding  of  the  amount  of  damages  was  totally  unsupported  by 
the  testimony.  Since  this  is  true  the  decree  cannot  be  dis- 
turbed because  of  this  alleged  error. 

As  has  already  been  stated,  the  costs  of  this  suit  were  ad- 
judged against  the  defendants,  and  the  costs  of  the  suit  in  the 
count}*  court  against  the  plaintiff.  This  is  made  the  basis  of 
complaint  by  the  appellants.  It  does  not  appear  that  Meily 
appealed  from  the  decree,  nor  that  there  was  anj'  specifiu 
decree  against  him  for  costs  at  all.  Judgment  passed  in  his 
favor  establishing  his  title  to  the  eight  lots  with  whicb  he  is 
apparently  contented.  Neither  Putnam  nor  the  Townsite 
Company  can  make  the  action  of  the  court  the  basis  of  an 
assignment  of  error.  The  plaintiff  recovered  part  of  the 
property  to  which  he  claimed  title,  and  in  respect  of  these 
rights  was  entirely  a  successful  litigant.  In  any  event,  the 
case  being  one  in  equity  determinable  by  the  court  on  the 
evidence  before  it,  the  matter  of  costs  is  so  largely  within  the 
discretion  of  the  chancellor  that  except  in  a  case  where  there 
has  been  a  plain  and  palpable  abuse  of  it  his  action  will  not 
be  disturbed.     Ratcliffe  et  aL  v,  Dakan  et  aL^  16  Colo.  100. 

The  remaining  ground  of  the  appellants'  complaint  is  that 
the  deciiee  I'estraiiis  Putnam  and  the  Townsite  Company  from 
interfering  with  the  streets  and  alleys  contiguous  to  the  lot 
adjudged  to  belong  to  Lyon,  and  laid  out  on  the  plat  origi- 
nally filed  by  the  Townsite  Company.  It  is  insisted  that  the 
absence  of  evidence  to  establish  the  plaintiff  s  i-ight  to  the 
streets  and  alleys  as  platted,  and  to  show  the  attempted 
interference  of  the  defendants  therewith,  leaves  the  deci-ee 
without  the  support  of  necessary  proof.  It  is  wholly  unnec- 
essary to  discuss  what  might  have  been  the  rule  concerning 
the  necessity  of  proof  on  these  subjects,  had  an  issue  been 
tendered  which  laid  the  burden  on  the  plaintiff.  According 
to  the  amended  complaint  and  the  amended  answer,  the  plain- 
tiff sufficiently  averred  his  rights  and  adverse  action  by  the 
defendants  to  entitle  him  to  a  decree  in  his  favor  in  respect 
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of  these  matters,  if  his  allegation  were  admitted.  The  amend- 
ed answer  takes  issue  on  none  of  these  averments.  What  is 
said  in  the  cross  complaint  on  this  subject  need  not  be  con- 
sidered,  since  in  no  event  can  that  be  taken  as  a  denial  of 
the  plaintiff's  complaint.  The  admissions  which  follow  from 
the  failure  to  deny  relieve  the  plaintiff  of  the  necessity  to 
make  proof,  and  entirely  justifies  the  decree  entered. 

The  preceding  discussion  disposes  of  all  the  errors  discussed 
by  counsel  in  their  brief.  The  decree  was  justified  by  the 
proof,  and  is  correct  under  the  law,  and  since  the  court  com- 
mitted no  substantial  error  in  the  trial  of  the  case,  the  judg- 
ment must  be  affirmed. 


Donovan,  Plaintiff  in  Error,  v.  Gathb,  Defendant 

IN  Error. 

Statutb  of  Frauds. 

A  sale  of  chattels  unaccompanied  by  an  immediate  delivery,  and  an  act- 
ual, open  and  unequivocal  change  of  possession,  exclusive  of  the 
▼endor,  is  void  as  against  creditors. 

Error  to  the  County  Court  of  Phillips  County. 

Mr.  W.  T.  Rogers,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

By  the  sale  of  some  chattels  Joshua  Stone  became,  in  the 
winter  of  1889,  a  creditor  of  Mi-s.  £.  M.  Freeman,  who  lived  in 
Holyoke,  Colorado.  This  debt  afterwards  became  the  prop- 
eity  of  the  plaintiff  in  error,  James  Donovan,  who  brought 
this  suit  to  recover  it,  and  sued  out  a  writ  of  attachment  to 
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aid  in  its  collection.     For  some  months  prior  to  the  time  the 
writ  was  served,  Mrs.  Freeman  had  been  the  owner  and  keeper 
of  what  was  called  "  The  Star  Meat  Market  "  in  the  village 
where  she  lived.     From  early  in  October,  1889,  down  to  the 
time  of  the  alleged  sale  on  the  4th  of  February,  C.  R  Gathe 
was  in  her  employ,  working  about  the    market.     Early  in 
Februarj'  Mrs.  Freeman   seems  to  have   become  somewhat 
embarrassed,  and  on  the  fourth  day  of  that  month  executed 
to  Gathe  what  purported  to  be  a  bill  of  sale  of  the  market 
and  its  contents.     On  the  6th,  two  days  later,  Donovan  in- 
stituted suit  against  Mrs.  Freeman,  sued  out  his  writ,  and 
levied  on  part  of  the  contents  of  the  shop  to  satisfy  his  claim. 
Gathe   filed  what  purported   to  be  an  affidavit   under  the 
justice's  act  to  assert  his  title  to  the  property.     The  claim  of 
this  intervenor  was  resisted  by  Donovan  upon  two  grounds ; 
first,  that  the  paper  which  he  filed  in  court  did  not  comply 
with  the  requirements  of  the  statute  relating  to  interventions 
in  justices'  courts ;  and,  second,  because  there  was  no  such 
visible  and  notorious  change  of  possession  of  the  property 
transferred  to  Gathe  as  would  vest  him  with  the  title  against 
existing  creditors  or  innocent  purchasers.     In  reality  tliese 
are  the  only  two  questions  presented  in  the  case.     The  testi- 
mony concerning  these  matters  can  scarcely  be  said  even  to 
be  conflicting.     What  has  been  antecedently  stated  is  not 
denied,  and  what  the  case  shows  on  the  subject  of  the  tmns- 
fer  of  possession  is  about  equally  well  established.     In  re- 
spect of  this  last  matter  the  record  shows  that  Mi*s.  Freeman 
lived  in  the  rear  of  the  shop  which  was  used  as  a  meat  mar- 
ket.    Prior  to  February  4th  she  was  the  declared  and  osten- 
sible owner  of  the  property,  and  probably  for  the  major  part 
of  the  time  was  in  the  market  engaged  in  selling  meats,  tak- 
ing the  money  paid  therefor,  and  looking  after  the  business 
genei-ally,  aided  and  assisted  solely  by  the  intervenor  Gathe. 
From  the  date  of  the  alleged  sale  on  the  4th  of  February 
to  the  time  of  the  levy  of  the  writ,  there  was,  so  far  as  the 
world  was  concerned,  no  change  either  in  the  apparent  pos- 
session, or  the  exercise  of  the  apparent  rights  of  ownership. 
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According  to  the  testimony  of  Gathe,  the  iutervenor,  '*  after 
Pebruaiy  4, 1890,  she  was  in  the  shop  the  same  as  before, 
selling  meat  and  taking  in  money,  but  she  was  at  work  for  me. 
There  was  nothing  done,  only  I  told  several  parties  I  bought 
her  out.  Did  not  put  up  any  new  sign  or  take  down  any ; 
there  was  none  there  only  *  The  Star  Meat  Market.'  I  was 
going  to  put  notice  in  the  paper,  but  did  not  have  time. 
Was  closed  up  February  6,  1890,  and  opened  up  again  Feb- 
ruary 10,  1890.  Then  I  went  and  had  some  bills  printed. 
A  few  days  after  that  I  put  them  up  in  the  shop."  Mrs. 
Freeman,  the  alleged  vendor,  gave  the  same  testimony.  One 
of  the  defendant's  witnesses  had  a  conversation  with  Mrs. 
Freeman  the  day  following  the  sale,  and  to  him  she  stated, 
when  asked  whether  she  had  sold  out,  ^'  They  say  I  have," 
and  after  repeating  this  remark  several  times  finally  said, 
"  I  sold  out  to  that  man."  There  was  no  testimony  whatever 
offered  by  the  intervenor,  nor  is  there  any  contained  in  the 
record  which  in  any  manner  tends  to  show  that  after  the 
transaction  between  Mrs.  Freeman  and  Gathe  anything  was 
done  to  notify  the  world  of  the  change  of  ownership,  or  that 
there  was  any  alteration  in  the  possession  of  the  property. 
On  this  evidence  judgment  was  entered  for  the  intervenor, 
the  property  was  released  from  the  attachment,  and  the  attach- 
ing creditor  brings  error. 

That  the  sale  was  void  under  our  statute  of  frauds  as  against 
creditors  ot  bona  fide  purchasers  for  value  is  not  open  to  ques- 
tion. The  statute  has  been  repeatedly  construed,  and  it  is 
universally  held  that  to  make  a  sale  valid  as  against  creditors 
or  purchasers  the  transfer  of  possession  must  be  complete, 
and  the  purchaser's  control  of  the  property  must  be  open  and 
notorious,  and  such  as  to  advise  the  world  of  the  change  in 
the  title.  It  has  been  said :  ^^  the  vendee  must  take  the  ac- 
tual possession,  and  the  possession  must  be  open,  notorious 
and  unequivocal,  such  as  to  apprise  the  community,  or  those 
who  are  accustomed  to  deal  with  the  party,  that  the  goods 
have  changed  hands,  and  that  the  title  has  passed  out  of  the 
seller  and  into  the  purchaser.     This  must  be  determined  by 
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the  vendee  using  the  usual  marks  or  indicia  of  ownership  and 
occupying  that  relation  to  the  thing  sold  which  owners  of 
property  generally  sustain  to  their  own  property.  The  pos- 
session must  he  exclusive  of  the  vendor.  A  concurrent  or 
joint  possession  is  not  admissible."  Cook  v.  Mann^  6  Colo. 
21 ;  Wilcox  et  al.  v.  Jackson^  7  Colo.  521 ;  Bassinger  v.  Spang- 
ler^  9  Colo.  175 ;  Atchison  v.  Graham^  14  Colo.  217. 

Weighed  and  considered  in  the  light  of  the  principle  de- 
clared in  these  caseSf  the  evidence  did  not  justify  a  finding  in 
favor  of  the  intervener.  There  was  no  attempt  to  alter  the 
apparebt  relation  of  the  parties,  or  to  change  the  possession 
and  control  of  the  property.  If  the  question  of  good  faith 
were  permitted  to  enter  into  the  determination  of  the  ques- 
tion, veiy  grave  doubts  would  arise  whether  the  transaction 
was  a  legitimate  transfer  of  property,  or  was  an  attempt  to 
hinder  creditors  in  the  collection  of  their  just  claims  against 
the  original  proprietor.  Whatever  may  have  been  the  mo- 
tive, the  transaction  cannot  stand  as  against  the  attaching 
ci'editor. 

It  was  somewhat  seriously  contended  in  argument  that  the 
court  erred  in  treating  the  paper  filed  by  the  intervener  as 
an  afiBdavit  under  the  statute  entitling  him  to  be  heard  in 
the  assertion  pf  his  claim  of  title.  There  is  a  good  deal  of 
doubt  whether  the  affidavit  was  in  the  prescribed  form.  The 
affiant  failed  to  point  out,  or  specify,  or  describe,  the  property 
to  which  he  claimed  title,  and  there  was  nothing  in  it  which 
could  be  considered  to  be  even  a  substantial  compliance  with 
this  statutory  requisite.  It  is  unnecessary  to  determine 
whether  it  might  be  held  sufficient  after  judgment  to  uphold 
the  recovery,  since  on  the  main  question  presented  the  find- 
ing is  against  the  intervenor  and  he  can  never  rt  cover  under 
his  evidence. 

For  the  error  committed  by  the  court  in.  adjudging  the 
title  to  be  in  the  intervenor  as  against  the  attaching  creditor, 
this  judgment  must  be  reversed. 

Iteversed, 
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The  Denver  &  Rio  Grande  Railroad  Company,  Ap- 


pellant, V.  Morton,  Appellee.  fik 
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Where  there  is  an  entire  absence  of  proof  of  a  fact  which  must  be  es- 
tablished to  entitle  the  plaintiff  to  recover,  the  judgment  will  be 

reversetK  '  «?„    JJ* 

«   «  37S    301, 

2.  EyIDENCK.  |f38S    35S 

That  a  fire  broke  out  and  burned  along  the  line  of  a  railway,  is  not  evi- 
dence  that  it  was  caused  by  the  railroad  company. 

3.  Njeglioencb — Evidence. 

Acts  which  follow  an  injury  cannot  bo  proven,  in  civil  actions,  for  the 
purpose  of  establishing  an  antecedent  negligence.  That  a  I'ailroad 
company  aided  in  putting  out  a  fire  burning  along  its  tarack  does  not 
tend  to  establish  the  fact  tiiat  it  caused  the  fire. 

4.  CoNTRiBUTOBY  Negligence. 

Where  the  plaintiff  was  guilty  of  contributory  negligence,  he  cannot  re- 
cover on  account  of  injuries  to  which- his  negligence  contributed. 

Appeal  from  the  District  Court  of  Crunnison  County, 

Messrs;  Wolcott  &  Vaile,  for  appellant. 

No  appearance  for  appellee. 

BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

In  the  latter  part  of  this  year  1889  the  appellee  Morton 
owned  a  ranch  in  Gunnison  county  which  abutted  the  right 
of  way  of  the  Rio  Grande  Railroad.  About  the  middle  of 
October  a  fire  broke  out  on  the  land  and  burned  over  quite 
a  pai'tion  of  the  farm.  This  action  was  brought  against  the 
railroad  company  to  recover  the  resulting  damages.  The  lia- 
bility of  the  corporation  to  respond  if  the  fire  was  occasioned 
by  its  trains  was  not  disputed^  Morton  recovered  judgment 
for  $150.  The  railroad  company  appealed  to  the  supreme 
court,  which  transferred  the  case  to  this  court  for  determina- 
tion.   A  good  many  questions  are  luised  by  the  assignments 
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of  error,  but  there  are  only  two  which  deserve  any  substan- 
tial consideration.  The  appellant  insists  that  the  judgment 
ought  not  to  stand,  because  there  was  no  evidence  that  the 
fire  was  set  out  by  the  railroad  company.  Usually  questions 
of  fact  which  are  submitted  to  the  consideration  of  a  jury  and 
are  determined  adversely  to  a  party  will  not  be  considered 
by  an  appellate  tribunal,  where  there  is  any  conflict  concern- 
ing the  disputed  matter.  With  the  weight  and  the  sufficiency 
of  testimony  we  ordinarily  have  little  concern.  But  where, 
as  in  this  case,  there  is  an  entire  want  of  proof  of  a  fact  which 
must  be  established  to  entitle  the  plaintiff  to  recover,  we  feel 
little  hesitation  in  reversing  a  case  on  this  ground.  This 
circumstance  furnishes  an  exception  to  the  general  rule,  and 
appellate  courts  do  not  scruple  to  overturn  judgments  which 
are  entirely  without  a  sufficient  basis  of  proof  on  which  to 
rest.  Keating  v,  Pedee^  2  Colo.  626 ;  Hockaday  v.  Goodwin^ 
1  Colo.  Court  of  Appeals,  90. 

The  difficulty  experienced  in  trying  causes  like  the  present 
comes  from  the  fact  that  under  our  fire  statute  a  railroad 
company  is  made  absolutely  liable  for  all  fires  occasioned  by 
their  operation  of  the  road.  Whenever  a  fire  breaks  put  along 
the  line  it  is  assumed  that  it  was  set  out  by  the  company,  and 
the  injured  party  has  little  difficulty  in  convincing  a  jury  of 
his  right  to  recover.  The  record  contains  no  proof  of  this 
essential  fact.  When  it  broke  out  Morton  was  not  in  the 
viciuity.  There  was  no  witness  produced  who  saw  the  fire 
set  out,  and  none  who  discovered  it  until  it  had  gotten  under 
very  substantial  and  considerable  headway.  Morton  did  not 
know  of  it  until  he  returned  about  two  o'clock,  when  some 
twenty  acres  of  the  laud  had  been  burned  over.  By  what 
the  fire  was  kindled,  or  whether  there  was  any  sort  of  a  con- 
nection between  the  running  of  the  road  and  the  breaking 
out  of  the  fire,  was  left  absolutely  undetermined.  The  juiy 
seemed  to  proceed  on  the  hypothesis  that  s'uice  there  was  a 
fire,  and  it  burned  along  the  line  of  the  railway,  the  company 
must  necessarily  have  set  it  out.  Judgment  cannot  be  per- 
mitted to  rest  on  such  an  unsatisfactory  basis.     There  must 
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be  some  proof  which  would  at  least  tend  to  establish  the  re- 
lation of  cause  and  effect  between  the  operation  of  the  road 
and  the  breaking  out  of  the  fire.  It  is  true  the  plaintiff  tes- 
tified that  a  freight  train  usually  passed  along  there  about 
half  past  eleven  in  the  morning.  He  did  not  attempt  to  show 
that  a  train  passed  that  point  daily  at  11 :  30,  nor  that  any 
passed  that  point  on  the  particular  day  when  the  fire  broke 
out.  There  is  nothing  in  the  record  which  furnishes  a  legiti- 
mate basis  for  the  deduction  that  the  fire  was  occasioned  by 
the  running  of  the  company's  engines.  The  plaintiff  cannot 
be  relieved  of  the  necessity  to  support  his  case  by  sufiicient 
and  competent  testimony. 

There  is  another  error  assigned  which  is  equally  fatal  to 
the  plaintiff's  recovery.  It  ti-anspired  during  the  trial  that 
after  the  fire  had  started  quite  a  gang  of  men  on  a  freight 
ti-ain  under  the  charge  of  ,a  railroad  employee  went  to  work 
to  put  out  the  fire.  According  to  Morton's  testimony  the 
men  came  from  tha  direction  of  Sargent,  were  in  charge  of 
one  of  the  railroad  employees,  and  materially  assisted  in  ex- 
tinguishing it.  This  circumstance  was  made  the  subject  of 
a  special  charge  by  the  court.  In  instructing  the  jury  as  to 
where  the  burden  of  proof  was  and  what  the  jury  had  a  right 
to  consider  in  determining  the  cause  of  the  fire,  the  court 
said : — "  And  you  have  a  right  also  to  consider  upon  this  ques- 
tion all  the  other  surrounding  circumstances  connected  with 
the  fire,  such  as  the  fact,  if  such  existed,  that  the  employees 
of  the  defendant  company  came  upon  the  ground  in  question 
and  put  out,  or  assisted  in  putting  out,  the  fire."  This  was 
substantially  telling  the  jury  that  the}^  had  a  right  to  consid- 
er the  fact  that  the  employees  of  the  railroad  company  as- 
sisted in  putting  out  the  fire,  in  determining  its  cause  or  its 
origin.  Under  no  circumstances,  without  other  proof  than 
was  disclosed  in  this  case,  can  this  be  the  law.  It  is  some- 
times true  in  criminal  jurisprudence  that  the  subsequent  con- 
duct of  the  person  accused  of  crime  may  be  shown  for  the 
purposes  of  demonstrating  his  probable  guilt.  In  civil  cases, 
however,  the  acts  which  follow  an  injury  cannot  be  proven 
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for  the  purposes  of  establishing  an  antecedent  negligence. 
Morse  v,  Minneapolis  ^  St.  Louis  R,  R.  Co,^  80  Minn.  465; 
Hodges  v,  Percival^  132  Ills.  58  ;  Terre  Haute  ^  Indianapolis 
R.  R.  Co.  V.  CUw,  128  Ind.  16. 

If  negligence  cannot  be  established  by  proof  of  the  sub- 
sequent acts  of  the  party  charged,  it  is  diflScult  to  say  why 
proof  that  a  railroad  company  aided  in  putting  out  a  fire 
should  be  taken  to  establish  the  fact  that  it  was  caused  by 
their  acts.  It  does  not  necessaiily  follow  that  the  company 
would  not  instruct  its  employees  to  assist  in  putting  out  all 
fires  along  the  road,  when  by  the  terms  of  the  statute  they 
are  liable  for  whatever  damages  result  from  fires  started  by 
their  trains.  Even  proof  that  the  company  issued  a  general 
order  to  its  employees  to  put  out  all  fires  discovered  along  the 
line  of  the  track  could  hardly  be  said  to  establish  that  the 
company's  trains  set  the  fire  out.  Such  an  order  would  sim- 
ply be  a  prudential  measure  to  protect  themselves  from  all 
pecuniary  loss  to  which  they  might  otherwise  be  subject.  In 
other  words,  it  would  be  cheaper  probably  to  put  out  all  fires 
found  burning  along  the  line  of  the  road,  even  though  four 
fifths  of  them  might  come  from  extraneous  causes,  than  to 
pay  for  one  or  two  fires  for  which  they  ought  not  to  be  held 
responsible.  The  materiality  of  this  instruction  and  its  ab- 
solute prejudice  to  the  appellant  is  apparent,  when  it  is  re- 
membered that  there  was  no  proof  whatever  that  the  fire  was 
set  out  by  the  railroad  company,  and  none  that  it  sprang  up 
shortly  after  the  passage  of  the  train. 

It  is  alleged  Jis  error  that  the  jury  erred  in  awarding  dam- 
ages for  the  destruction  of  a  wagon.  Morton  had  left  a  can- 
vass covered  wagon  standing  in  the  vicinity  for  some  time, 
and  it  was  near  the  fire  while  it  was  raging.  It  was  not  re- 
moved and  remained  there  until  it  was  subsequently  con- 
sumed. Morton  testified  that  when  he  left  the  vicinity  to 
go  to  the  house  there  was  still  considerable  smoldering  fire 
scattered  about  the  tract.  He  admitted  that  it  was  apparent 
that  in  a  good  many  spots  the  fire  was  still  burning.  The 
wagon  was  left  in  dangerous  proximity  to  this  unexiinguish- 
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ed  fire.  Sparks  were  blown  on  the  cover,  it  took  fire  and  the 
wagon  was  consumed.  This  loss  was  part  of  the  subject- 
matter  of  the  suit  and  a  portion  of  its  value  was  included  in 
the  recovery.  The  jury  found  this  damage  to  be  seventy- 
five  dollars.  In  answer  to  a  special  question  submitted,  the 
jury  said  that  Morton  was  guilty  of  contributory  negligence 
in  leaving  the  wagon  where  it  stood  when  it  was  destroyed. 
By  their  finding  they  apportioned  the  damages,  found  the 
company  liable  for  two  thirds  of  the  injury,  and  left  Morton 
to  stand  the  balance  because  of  this  negligence.  While  this 
error  would  not  probably  suifice  to  reverse  the  case  since  the 
judgment  could  be  reduced  and  still  stand,  yet  in  view  of 
the  fact  of  the  reversal  on  the  other  grounds  stated,  it  is 
necessary  to  determine  this  matter.  Evidently  if  Morton  was 
guilty  of  negligence  in  leaving  his  wagon  in  the  vicinity  of 
the  fire  before  it  was  totally  extinguished,  he  ought  not  to 
recover  for  its  loss.  That  he  was  negligent  is  manifest  from 
the  testimony,  and  is  indubitably  settled  by  the  special  find- 
ing of  the  jurj'.  Under  these  circumstances  he  ought  not 
to  have  had  judgment  for  that  item  of  his  damage,  and  un- 
less the  case  shall  be  varied  by  the  proof  upon  the  subsequent 
trial,  it  must  be  eliminated  from  his  recovery. 

The  case  was  improperly  tried  to  the  prejudice  of  the  ap- 
pellant, and  for  the  errors  committed  the  cause  must  be  i*e- 
vei-sed  and  remanded  for  a  new  trial. 

Iteversed, 


RfiDDiCKEB,  Plaintiff  in  Ebbob,  v.  Lavinsky  bt  al., 

Defendants  in  Ebbob. 

1.  Statutoby  CoKBTRuonoir. 

In  order  to  bring  a  claim  within  the  provisions  of  sec.  103,  Gen.  S^tats., 
it  must  appear  that  it  is  an  instrument  in  writing  acknowledging 
an  indebtedness  and  promising  payment,  which  may  be  made  either 
in  money  or  personal  property. 
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2.   PBE8X7MPTION  OF  ReOULABITT. 

Error  wilf  not  be  presumed.  UnleBS  error  is  shown,  the  presumption 
is  in  favor  of  the  regularity  of  the  judgment  of  the  court  below. 

8.  Rights  assionablb. 

Almost  every  surviving  right  of  action  may  be  assigned  so  as  to  enable 
the  assignee  to  maintain  an  action  thereon  in  his  uwn  name. 

Error  to  the  County  Court  of  Chaffee  CourUy. 
Mr.  J.  B.  McCoy,  for  plaintiflF  in  error. 
Messrs.  Libby  &  Martin,  for  defendant  in  error. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  plaintiff  below  ;  brought  suit  against 
the  defendants  before  a  justice  of  the  peace.  The  case  pro- 
ceeded to  tiial,  and  after  the  plaintiff  had  closed  his  evidence, 
defendants  moved  for  nonsuit  on  the  ground  that  it  was 
shown  that  the  plaintiff  was  the  assignee  of  the  claim,  and 
as  such  could  not  maintain  the  suit.  The  motion  was  over- 
ruled and  a  judgment  entered  for  $21.00  and  costs  ;  an  appeal 
was  taken  to  the  county  court,  where  the  proceedings  had 
before  the  justice  of  the  peace  were  duplicated ;  the  same 
motion  made  at  the  same  stage  of  the  proceedings,  which  was 
sustained,  and  a  judgment  entered  dismissing  the  suit  at  the 
cost  of  the  plaintiff,  from  which  a  writ  of  error  was  sued  out 
to  this  court. 

The  only  question  presented  is  whether  the  court  eiTcd  in 
sustaining  the  motion.  Sec.  103,  Genl.  Stat.,  cited  and  relied 
upon  b}'  counsel  of  plaintiff,  occurs  in  chap.  9,  entitled 
"  Bonds,  Bills,  and  Promissory  Notes,"  and  is  as  follows : — 
"  All  promissory  notes,  bonds,  due  bills  and  other  instru- 
ments in  writing  made  by  any  person,  whereby  such  person 
promises  or  agrees  to  pay  any  sum  of  money,  or  article  of  per- 
sonal property,  or  any  sum  of  money  in  personal  property,  or 
acknowledge  any  sura  of  money  or  article  of  personal  prop- 
erty, to  be  due  to  any  other  person  or  persons,  shall  be 
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taken  to  be  due  and  payable  to  the  person  or  persons  to  whom 
the  said  note,  bond,  bill  or  other  instrument  in  writing  is 
made."  It  will  be  observed  that  by  the  wording  of  the  sec- 
tion relied  upon,  in  order  to  bring  the  claim  within  its  pro- 
visions, it  must  be  an  instrument  in  writing  acknowledging 
an  indebtedness  and  promising  payment,  which  may  be  made 
either  in  money  or  personal  property. 

Two  abstracts  of  the  record,  one  by  each  of  the  parties,  are 
filed,  in  neither  of  which  is  there  any  of  the  evidence  given 
showing  the  nature  of  the  claim,  or  that  there  was  any  chose 
in  action  that  had  been  assigned ;  nor  is  the  character  of  the 
supposed  claim  shown  by  an  examination  of  the  record  or 
disclosed  in  the  argument,  consequently  we  have  no  means 
of  determining  whether  or  not  the  claim  was  one  made  as- 
signable by  the  statute.  Error  will  not  be  presumed.  Un- 
less the  error  is  shown  the  presumption  is  against  it,  and  in 
favor  of  the  regularity  of  the  judgment.  It  is  therefore  pre- 
sumable that  the  supposed  claim  was  not  an  acknowledg- 
ment in  writing  of  an  indebtedness  and  a  promise  to  pay  it,. 
up(m  which  an  action  could  be  maintained  under  the  statute 
relied  upon. 

Under  our  Code  of  Civil  Procedure  almost  any  surviving 
right  of  action  ma}'  be  assigned  so  as  to  enable  the  assignee 
to  maintain  a  suit  in  his  own  name.  By  sec.  3  of  the  Code, 
it  is  declared,  ^^  every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  provided  in 
this  acf  With  pro|)er  proof,  perhaps  this  action  might  have 
been  maintained,  but  there  was  an  absolute  want  of  proof  of 
the  existence  of  any  legal  right  of  action,  and  no  proof  of 
any  assignment  whatever,  consequently  the  judgment  must 
be  affirmed. 

Affirmed. 
Vol,  m— U 
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EiSENHABT,  Plaintiff  in  Error,  v.  Ordean  et  al.,  De- 
fendants IN  Error. 

1.  Landlord  and  Tenant. 

T9  render  a  landlord  liable  in  an  action  for  wrongful  eviction,  the  acts 
complained  of  most  either  have  been  perpetrated  by  him,  be  acts 
for  which  he  was  personally  responsible,  or  acts  against  which  he 
had  expressly  covenanted. 

2.  Landlobd,  when  not  liable. 

Tenants  who  have  covenanted  that  they  received  the  premises  in  good 
order  and  condition;  that  they  would  keep  them  in  good  repair  at 
their  own  expense,  and  yield  them  up  at  the  end  of  the  teiTu  in  as 
good  order  and  condition  as  when  entered  upon, — ^loss  by  fire,  in- 
evitable accident  or  ordinary  wear  excepted,— cannot  hold  the  land- 
lord responsible  for  the  results  of  acts  of  an  adjoining  lot  owner 
upon  his  own  premises. 

8.  Tenant,  LiABiLrrT  of. 

Under  an  express  covenant  to  keep  and  leave  the  premises  in  repair, 
the  tenant  is  bound  to  make  good  any  injury  from  any  cause  not 
resulting  from  the  act  or  neglect  of  the  landlord. 

4.  Eviction,  what  does  not  constitute. 

The  mere  fact  that  the  premises  became  uninhabitable  through  the  act 
of  a  third  person,  to  which  the  landlord  has  not  contributed,  does  not 
amount  to  an  eviction,  or  discharge  the  tenant  from  the  payment  of 
rent. 

5.  Eviction — Intention  matebial. 

Acts  of  a  landlord  in  interference  with  the  tenant*  s  possession,  to  con- 
stitute an  eviction,  must  clearly  indicate  an  intention  that  the  tenant 
shall  no  longer  continue  to  hold  the  premises. 

6.  Exemplary  Damages — Pbactice. 

Where  there  is  no  evidence  in  the  case  bringing  it  within  the  statute 
allowing  exemplary  damages,  it  is  error  to  submit  the  question  to 
the  jury. 

7..  ExEMPLABY  Damages,  when  awarded. 

To  entitle  a  person  to  exemplary  damages  for  a  wrongful  act  there 
must  be  an  element  of  fraud,  malice,  evil  intent  or  oppression  enter- 
ing into  and  forming  a  part  of  the  act. 

Error  to  the  District  Court  of  Arapahoe  County, 

Plaintiff  in  error  leased  to  the  defendants  certain  prem- 
ises and  buildings  for  the  term  of  two  years  from  Nov.  28, 
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1889,  at  a  monthly  rental  of  HO.OO  payable  in  advance.  De- 
fendants were  mechanics  making  and  repairing  wagons,  black- 
sroithing,  etc.  A  written  lease  was  executed  in  the  ordinary 
form,  and  defendants  went  into  possession.  Among  other 
covenants  contained  in  the  lease  defendants  covenanted  that 
they  '*  had  received  the  premises  in  good  order  and  condi- 
tion/' and  that  they  would  keep  the  premises  in  good  repair 
during  the  lease  at  their  own  expense.  In  the  month  of 
April  following,  defendants  abandoned  the  premises  and  com- 
menced business  at  another  place,  and  instituted  this  suit  to 
recover  damages  for  alleged  failure  of  performance  of  the 
covenants  on  the  part  of  Eisenhart,  and  for  eviction  from  the 
premises.     The  complaint  states  two  counts  : 

First.  "  That  the  defendant,  before  plaintiffs  went  into 
possession,  agreed  to  make  several  enumerated  repairs  and 
improvements  upon  the  building ;  that  he  failed  to  perform, 
and  that  by  reason  of  such  failure  plaintiffs  sustained  damage 
to  stock,  tools,  work  in  process  of  construction,  patronage 
and  business  to  the  extent  of  $2,500." 

Second.  ^^That  at  different  times  during  the  month  of 
April,  1890,  defendant  entered  upon  said  premises  over  the 
protests  of  plaintiffs,  and  tore  down  portions  of  the  building 
thereon,  to  which  plaintiffs'  machinery  and  appliances  were 
attached,  and  entirely  removed  the  side  wall  of  said  build- 
ing, and  left  plaintiffs'  property  and  business  exposed,  and 
left  the  roof  on  said  building  without  proper  support,  and, 
against  the  repeated  objections  of  plaintiffs,  and  over  theij* 
reiterated  protests,  finally  dug  under  said  building  until  a 
poition  of  the  same  fell  down  and  the  floor  of  the  same  he- 
came  and  was  unsafe,  and  said  building  was  by  the  defend- 
ant's wrongful  acts  rendered  dangerous  to  work  in,  and 
wholly  unfit  for  plaintiffs'  business,  and  plaintiffs  were  evict- 
ed by  defendant  from  said  premises  and  were  compelled  to 
remove  from  the  same,  and  did  abandon  the  same  and  give 

up  their  business  thereon  established  on  the-^ day  of  April, 

1890. 

^^  That  plaintiffs,  by  reason  of  said  eviction,  suffered  in  los8 
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of  custom  and  business  in  the  sum  of  $2,000,  and  were  put 
to  expense  in  removing  and  seeking  location  elsewhere  in 
the  sum  of  $500,  and  they  therefore  demand  damages  from 
defendant  in  this  cause  of  action  in  the  sum  of  $2,500  and 
costs." 

The  case  was  tried  to  a  jury  on  the  second  count,  the  court 
refusing  to  allow  testimony  on  the  first  count,  resulting  in  a 
judgment  for  plaintiffs  for  $1,500. 

Messrs.  Stevens  &  Ward  and  Mr.  Ethblbert  Ward, 
for  plaintiff  in  error. 

Mr.  T.  B.  Stuart,  Mr.  C.  A.  Murray  and  Mr.  A.  M. 

Andrews,  for  defendants  in  error. 

Reed,  J<,  delivered  the  opinion  of  the  court. 

Many  supposed  errors  are  assigned,  several  of  which  I 
shall  not  find  it  necessary  to  notice.  It  is  urged  that  many 
errors  occurred  in  admitting  and  rejecting  evidence.  The 
contention  appears  to  be  well  founded.  The  transcript  from 
end  to  end  bristles  with  the  objections  and  exceptions  of  the 
defendant.  It  would  be  impossible,  or  at  least  impracticable^ 
to  point  them  all  out.  It  must  suffice  to  say  that  during  the 
entire  trial  successful  efforts  were  made  to  put  in  evidence 
of  failure  to  repair  and  make  improvements  as  alleged  in  the 
first  count.  Plaintiffs  succeeded  admirably  in  making  a  case 
in  support  of  the  first  count,  notwithstanding  the  ruling  of 
the  court  that  no  evidence  would  be  received. 

In  the  second  count  of  the  complaint  the  supposed  evic- 
tion is  alleged  to  have  occurred  in  April.  Upon  the  trial  it 
appeared  by  the  evidence  of  the  plaintiff,  Eitel,  that  they 
made  no  repairs,  and  that  in  February  and  March  they  were 
looking  for  other  quarters  with  a  view  to  moving. 

^^  Q.  Did  you  not  go  to  Mr.  Hall  and  speak  to  him  about 
getting  a  building  from  him  ?  A.  Yes,  sir,  for  the  reas<m  that 
the  building  woe  not  in  shape. 


cl89S.]  EisENHART  V.  Obdbak.  165 

^  Q.  Just  as  soon  as  you  got  a  chance  you  were  going  to 
leave?    A.  Yes. 

**  Q.  Paid  $40.00  a  month?  A.  Yes,  sir,  and  mighty  sorry 
for  it." 

(Redirect  examination.)  ^  Q.  When  did  you  first  make 
inquiries  about  a  new  location  ?  A.  Some  time  in  February 
or  March. 

**Q.  State  to  the  jury  why  you  made  these  inquiries? 
A.  Because  the  building  was  not  put  in  shape,  according  to 
agreement. 

**  Q.  What  did  it  lack  ?  A.  It  lacked  shutting  up  the 
cracks  in  the  back  and  keeping  the  dust  out,  and  the  leaks  in 
the  front  room  where  it  leaked  in  the  roof. 

'*  Q.  Anything  else  ?  A.  Had  no  back  door  so  we  could 
pull  a  wagon  through.  He  had  put  something  there,  but  it 
was  worse  than  before  on  account  of  the  dust." 

To  this  testimony  objections  were  made  and  exceptions 
saved. 

It  also  appears  that  notwithstanding  the  covenants  in  the 
lease,  on  the  15th  of  February,  plaintiffs  made  a  written  de- 
mand of  the  defendant,  requiring  him  to  make  different,  speci- 
fied repairs  upon  the  building.  Such  writing  was  offered  in 
evidence  and  was  admitted.  The  defendant  afterward  offer- 
ed proof  that  he  had  in  every  respect  complied  with  the  de- 
mand, and  the  court  refused  to  admit  it.  All  this  irregular 
and  inadmissible  testimony,  which  could  only  have  been  al- 
lowed, if  at  all,  on  the  first  count,  could  not  fail  to  influence 
the  jury  and  prejudice  ^e  defendant.  It  also  plainly  appears 
that  the  plaintiffs  were  seeking  an  excuse  for  leaving  and  an 
opportunity.  This  will  become  pertinent  in  considering  the 
trial  of  the  case  on  the  second  count. 

The  alleged  evictiim  for  which  judgment  was  obtained 
was  caused,  if  at  all,  by  the  owner  of  the  adjoining  lot — not 
by  any  acts  of  the  defendant ;  they  were,  as  far  as  he  was 
concerned,  entirely  beyond  his  control.  The  wall  of  the 
leased  building  was  on  the  line  of  the  adjoining  lot,  on  which 
the  owner  entered  and  excavated  to  erect  a  building.     It 
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£r8t  became  necessary'  to  shore  up  the  wall  of  the  building 
in  question,  which  was  promptly  and  properly  done  by  the 
defendant.  It  then  became  apparent  that  the  wall  would 
have  to  be  removed.  The  defendant  immediately  put  in  a 
temporary  wooden  wall  with  as  little  inconvenience  as  possi- 
ble to  the  tenants,  and  assisted  in  handling  and  adjusting 
their  property  in  the  shop.  While  the  excavation  was  being 
continued,  during  a  severe  storm,  a  part  of  a  side  wall  of  the 
rear  building,  some  four  feet  from  the  line,  by  the  caving  of 
the  bank,  fell  into  the  excavation.  This  damage,  as  shown 
by  the  evidence,  was  as  speedily  as  possible  repaired  by  the 
defendant.  At  this  point  the  plaintiifs  abandoned  the  prem- 
ises. Upon  the  trial  much  incompetent  testimony  of  actual 
damage  was  admitted ;  some  of  it  in  regard  to  the  business 
before  and  subsequent  to  the  removal,  which  should  not  have 
been  allowed.  In  regard  to  loss  of  stock,  injury,  expense  of 
moving,  etc.,  the  testimony  was  vague  and  indeterminate, 
leaving  it  impossible  for  any  jury  to  arrive  at  any  satisfactory 
conclusion.  Even  if  the  defendant  was  chargeable  for  the 
£ame,  taking  the  largest  estimate  of  plaintiffs  in  regard  to 
the  actual  damage  sustained,  it  was  but  a  trifle  compai'ed 
with  the  amount  of  the  verdict,  showing  clearly  that  the  jury 
awarded  exemplary  or  punitive  damages. 

The  first  question  to  be  determined  is :  Did  the  acts  of 
the  landlord  amount  to  eviction  of  the  tenants  ?  To  render 
the  landlord  liable,  the  acts  must  either  have  been  perpetrat- 
ed by  him  or  be  acts  for  which  he  was  personally  responsible, 
or  acts  against  which  he  had  expressly  covenanted.  He  was 
not  responsible  for  the  acts  of  an  adjoining  lot  owner  on  his 
own  premises.  They  were  entirely  beyond  his  control,  and 
acts  against  which  he  had  not  covenanted,  and  if  the  acts  of 
the  adjoining  owner  resulted  in  the  destruction  of  the  build- 
ing, compelling  removal,  it  is  very  doubtful  if  any  action 
could  be  maintained  upon  any  covenant  in  the  lease,  except 
that  of  peaceable  possession  for  the  time  the  property  was 
leased,  and  the  damage  could  only  have  been  the  actual  dam- 
age sustained,  perhaps,  the  cost  and  incidental  trouble  of  mov- 
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ing,  and  the  balance  of  the  lease  for  the  unexpired  term, — in 
other  words,  the  value  of  the  use  in  the  market,  over  and 
above  the  rent  covenanted  to  be  paid.  See  3  Suth.  on  Dam. 
149,  and  cases  cited ;  Taylor's  Land.  &  Ten.  (8th  ed.  )  §  317  ; 
Green  v.  Williams,  45  111.  206 ;  Mack  v.  Putchin,,  42  N.  Y. 
167 ;  Rhodes  v.  Balrd,  16  Ohio  St.  573. 

What  were  the  undisputed  facts  in  regard  to  the  falling  of 
the  second  wall?  The  excavation  of  the  other  party  was 
four  feet  fi*om  it.  There  came  a  severe  storm  in  the  night ; 
the  eaith  caved,  and  the  wall  fell.  An  injury  resulting  from 
no  acts  of  the  defendant,  not  foreseen  or  contemplated  by 
him  or  his  tenants.  It  was  claimed  that  by  such  accident 
the  greater  part  of  the  actual  loss  was  sustained.  The  stock 
was  injured  by  the  elements,  and  proof  was  allowed  of  each 
item  to  charge  the  defendant.  This  was  clearly  erroneous. 
Such  injuries  were  not  the  result  of  any  act  of  his,  nor  through 
his  agency,  nor  the  result  of  any  negligence.  The  evidence 
shows  that  defendant  repaired  the  breach  at  the  earliest 
practicable  hour.  The  eviction,  if  there  was  one,  to  render 
the  defendant  liable,  must  have  been  caused  by  him.  Plain- 
tiffs covenanted  that  they  would  *'  keep  said  premises  in  good 
repair  during  the  lease  at  their  own  expense  ;  that  they  had 
received  the  premises  in  good  order  and  condition,  and  at 
the  expiration  of  the  time  of  this  lease  above  mentioned  they 
will  yield  up  tlie  said  premises  to  the  said  party  of  the  fii'st 
part  in  as  good  order  and  condition  as  when  the  same  were 
entered  upon  *  ♦  *  loss  by  fire  or  inevitable  accident  or  or- 
dinary wear  excepted." 

Under  a  lease  containing  identical  covenants  in  Kramer  v, 
Cookj  7  Gray  (Mass.),  650,  the  defendants  (lessees)  at- 
tempted to  prove  that  the  premises  had  become  unsafe  and 
untenantable  by  reason  of  the  undermining  and  settling  of 
the  partition  wall  by  the  owner  of  the  adjoining  lot,  and  the 
court  held  the  evidence  properly  excluded.  It  is  said: — 
*^  The  landlord  is  not  ordinarily  bound  to  keep  the  premises 
in  repair ;  nor  is  there  anything  in  the  lease  to  create  such 
duty."     Then,  after  citing   covenants  identical  with  those 
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contained  in  this  lease,  proceeds,  ^'  the  falling  of  the  wall  by 
reason  of  not  being  properly  shored  up  would  not  seem  to  be 
an  unavoidable  casualty.  The  duty  of  repair  would  be  on  the 
leasee  and  not  the  lessorJ*^  Also,  under  the  covenants,  it  was 
field  not  only  that  the  landlord  was  not  chargeable,  but  that, 
^^  under  the  provisions  of  the  lease,  there  would  be  no  abate- 
ment or  suspension  of  rent  because  of  such  injury  to  the 
premises."  See  also  to  same  point : — Fowler  v.  Bott^  6  Mass. 
63 ;  Phillips  u.  Stevens^  16  Mass.  288 ;  Jaques  v,  Gould^  4 
Cush.  384 ;  Bigehw  v.  Collamore^  6  Cush.  236. 

"  Under  an  express  covenant  to  keep  and  leave  the  premises 
in  repair,  the  lessee  is  bound  to  make  good  any  injury  from 
any  cause  not  resulting  from  the  act  or  neglect  of  the  land- 
lord." 1  Wood's  Land.  &  Ten.  (2d  ed.)  795 ;  Phillips  v. 
Stevens  (^supra^  ;  Allen  v.  Howe^  103  Mass.  241 ;  Hallett  v, 
Wylie,  3  John.  (N.  Y.)  44  ;  Wiegall  v.  Waters,  6  Term  Rep. 
230 ;   Green  v.  Sales,  2  C.  B.  225. 

In  order  to  work  a  legal  eviction,  "the  act  complained  of 
must  proceed  from  the  landlord  himself  or  some  person  act- 
ing under  his  authority,  or  by  or  through  him."  Wood's 
Land.  &  Ten.  (2d  ed.)  1098 ;  Dewitt  v.  Pierson,  112  Mass.  8 ; 
Qilhooley  v.  Washington,  4  N.  Y.  217. 

"  The  mere  fact  that  the  premises  became  uninhabitable 
through  the  act  of  a  third  person  to  which  the  landlord  has 
not  contributed,  does  not  amount  to  an  eviction." 

"The  removal  of  a  party  wall  by  an  adjoining  owner, 
whereby  the  building  is  made  untenantable,  does  not  operate 
as  an  eviction,  which  discharges  the  tenant  from  the  payment 
of  rent."  Bams  v.  Wilson,  8  Centl.  Rep.  (Pa.)  454  ;  Carson 
V.  Codley,  26  Pa.  St.  117;  Hazlett  v.  Powell,  30  Pa.  St.  293. 

Nor  does  it  violate  the  covenant  for  quiet  enjoyment. 
Frost  v.  Earnest,  4  Whart.  (Pa.)  86 ;  Bobbins  v.  Brown,  12 
Pa.  St.  75;  Moore  v.  Weber,  71  Pa.  St.  429;  Ramsey  v.  Wil- 
hie,  13  N.  Y.  Sup.  554. 

In  Morris  v.  Tillson,  81  111.  607,  it  is  said :  "  The  intention 
18  material.  Acts  of  a  landlord  in  interference  with  the  ten- 
ant's possession,  to  constitute  an  eviction,  must  clearly  indi- 
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eate  an  intention  on  the  part  of  the  landlord  that  the  tenant 
shall  no  longer  continue  to  hold  the  premises,^*  See  also  Upton 
V.  Toumsend,  17  C.  B.  30. 

Under  the  authorities  cited,  to  which  if  necessary  a  large 
number  might  be  added,  it  is  clear  from  all  the  evidence  in 
the  case  that  there  was  no  eviction.  The  injuries  sustained 
were  those  which  lessees  were  bound  to  repair  under  the 
covenants.  It  is  shown  that  the  landlord  voluntarily  assumed 
the  repairs  for  the  benefit  of  his  tenants.  So  far  from  his 
conduct  evincing  a  desii*e  to  evict,  it  conclusively  shows  his 
desire  and  efforts  to  retain  them,  and,  as  above  shown,  the  ten- 
ants, long  prior  to  the  alleged  eviction,  were  seeking  other 
quarters  and  an  opportunity  to  abandon  the  premises.  It  at 
once  becomes  apparent  that  they  gladly  availed  themselves 
of  the  first  circumstances  that  offered  any  supposed  justifica- 
tion. 

In  2  Wood's  Laud.  &  Ten.  (2d  ed.)  1107,  it  is  said: 
^^The  tenant  must  not  only  abandon  the  premises,  but  it 
must  also  appear  that  fie  abandoned  them  on  account  of  the 
acts  of  the  landlord^  which  are  claimed  to  operate  as  an  evic- 
tion ;  and  if  his  abandonment  was  due  to  other  causes,  in 
part  even,  he  cannot  set  up  such  acts  to  an  action  for  the 
rent."  See  Edwards  v.  Candy^  14  Hun,  N.  Y.  576  ;  Edger- 
ton  V.  Page,  20  N.  Y.  281 ;  Myers  v.  Bums,  35  N.  Y.  269. 

The  verdict  was  so  disproportionate  to  any  damage  proved, 
it  is  at  once  apparent  that  much  the  greater  portion  was  al- 
lowed as  exemplary  or  punitive  damage. 

The  statute  permitting  in  any  civil  case  exemplary  damage 
is:  Sec.  1,  Acts  1889,  p.  64,  as  follows :  "  That  in  all  civil 
actions  in  which  damages  shall  be  assessed  by  a  jury  for  a 
wrong  done  to  the  person,  or  to  personal  or  real  property, 
and  the  injury  complained  of  shall  have  been  attended  by 
circumstances  of  fraud,  malice  or  insult,  or  a  wanton  and 
reckless  disregard  of  the  injured  party's  rights  and  feelings, 
such  jury  may,  in  addition  to  the  actual  damages  sustained 
by  such  party,  award  him  reasonable  exemplaiy  damages." 
There  was  no  evidence  whatever  in  the  case  bringing  it  within 
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the  provisions  of  the  statute — nothing  upon  which  the  jury 
could  act ;  hence,  to  submit  to  the  jury  in  the  iusti-uctioDS 
the  question,  and  allow  it  arbitrarily  to  evolve  or  assume 
wrongful  acts  and  award  exemplary  damage  was  error. 
"  Whether  there  is  any  evidence  to  justify  the  finding  of  ex- 
emplary damages,  is  a  question  for  the  court.  If  there  ia 
none,  it  is  error  to  submit  the  question  to  the  jury."  1  Sedg. 
on  Dam.  (3d  ed.)  §  887 ;  Bose  v.  Story,  1  Pa.  St.  190 ;  Amer 
V.  Longstreih,  10  Pa.  St.  145 ;  Pittsburgh  R.  S.  Co.  v.  Tay- 
lor,  104  Pa.  St.  806 ;  Selden  v.  Cushman,  20  Cal.  56. 

"  To  entitle  a  person  to  punitive  damages  for  a  wi-ongful 
act  there  must  be  an  element  of  fraud,  or  malice,  or  evil  in- 
tent, or  oppression  entering  into  and  forming  part  of  the  act." 
Phila,  R,  Co.  V.  Hoeflich,  62  Md.  800.  The  same  in  princi- 
ple is  the  language  of  our  statute.  See,  also,  Ro%8  v.  Leggett^ 
61  Mich.  445;  Mattice  v  Brinkman,  74  Mich.  705;  Schippd 
V.  Norton,  38  Kans.  667 ;  Wentworth  v.  Blackman,  71  Iowa, 
255. 

The  jury  was,  evidently,  misled  as  to  the  issues  involved 
by  the  unwarranted  admission  of  evidence  in  regard  to  re- 
paii-s,  or  as  to  the  law  of  the  case  by  the  instructions  of  the 
court,  which,  as  shown  above,  were  in  one  important  particu- 
lar erroneous  and  to  some  extent  contradictory  and  incom- 
patible. Such  being  the  case  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Beversed, 


8    ITO 
4    479 

"8    ITO, 

8  pS     Bright,  Appellant,  v.  The  Farmers'  Hiqhlike  Canal 


&  Reservoir  Company  et  al.,  A  ppellees. 

1.  Makdamus. 

Mandamus  is  a  purely  legal,  civil  proceeding, — ^no  element  of  equi^  or 
application  of  equitable  law  is  or  can  be  involved. 

The  writ  of  mandamus  runs  to  an  inferior  tribunal,  board,  corporatloii 
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or  person  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  ofBice,  trust  or  station. 

3.  Same. 

The  right  to  the  writ  must  be  clear  and  unquestionable  and  the  per- 
formance of  the  duty  specifically  imposed.  It  does  not  lie  to  en- 
force private  contracts. 

4.  JuiiiBDicTioN — Mandamus — ^Equity. 

The  court  below  was  without  jurisdiction  in  an  application  for  manda- 
mus, to  hear  and  determine  the  equities  between  the  petitioner  and 
an  intervener,  even  by  request  and  agreement  of  the  parties. 

Appeal  from  the  DUtrict  Court  of  Jeffrrson  Count i/. 

An  applicatio]!  for  a  mandamus  brought  by  the  appellant 
as  petitioner  against  The  Farmers'  Highline  Canal  &  Reser- 
voir Company,  as  respondent,  to  compel  it  to  sell  and  deliver 
to  the  petitioner  seventy  inches  of  water  from  the  ditch,  to 
be  by  him  used  in  inigating  an  eighty-acre  tract  of  land 
occupied  as  a  farm.  It  appears  that  petitioner  commenced 
to  occupy  the  land  in  1872.  In  1873,  he  purchased  from 
the  original  company,  owning  and  operating  the  same  ditch, 
seventy-five  inches  of  water,  and  annually  purchased  the 
same  quantity  until  1882,  when  he  voluntarily  reduced  the 
quantity  to  seventy  inches,  which  he  continued  to  purchase 
annually  until  1889.  From  1886  to  1889,  inclusive,  he  was 
farming  upon  a  portion  of  sec.  36,  school  land,  which  he  had 
bought.  This  land,  as  well  as  the  home  eighty  acres,  was  irri- 
gated by  tlie  same  water — ^seventy  inches — part  being  used 
on  each  tract.  Some  time  in  1888,  petitioner  advertised  the 
land  on  the  school  section  for  sale,  and  in  such  advertisement 
occurs  the  following : — "  Two-thirds  under  ditch,  water  right, 
besides  living  water."  The  only  water  right  was  that  part 
of  the  seventy  inches  used  by  the  petitioner.  An  agent  ap- 
plied to  the  petitioner  to  get  the  sale  of  the  land,  and  was  in- 
formed by  the  petitioner  that  thirty  of  the  seventy  inches 
wldch  he  purchased,  and  to  which  he  was  entitled  from  the 
ditch  company,  went  with  the  land.  The  negotiations  result- 
ed in  a  sale  of  the  land.  The  Hackberry  Tree,  Land  and 
Stock  Company  became  the  owner  from  the  purchaser.  No 
water,  or  right  to  purchase  water,  was  conveyed.  The  right 
of  the  purchaser  company  resting  upon  the  application  of 
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of  the  purchaser  company  resting  upon  the  application  of 
the  water  by  the  grantor  for  five  years  to  the  land  sold,  and 
his  parol  statements  in  the  advertisement,  and  to  the  agent 
who  made  the  sale,  that  thirty  inches  of  water  went  with  it. 
In  the  ensuing  spring,  petitioner  demanded  from  the  i^e- 
spondent  the  entire  seventy  inches  of  water  for  use  upon  his 
original  eighty  acres,  and  tendered  payment  for  it.  The 
Hackberry  Company  demanded  the  thirty  inches  for  use  upon 
the  land  purchased.  Appellant  (petitioner)  filed  his  suit  for 
a  mandamus  to  compel  the  sale  to  him  of  the  entire  quantity, 
relying  upon  his  former  use  and  alleged  prescriptive  right  to 
the  same.  The  respondent  answered,  denying  some  of  the 
allegations  in  the  petition,  setting  up  the  facts  above  stated, 
and  the  claim  and  demand  of  both  parties  to  the  water  in 
controversy,  and  avowing  its  willingness  to  deliver  the  wa^ 
ter  to  either  when  the  legal  right  should  be  established. 
It  denied  the  allegation  in  the  petition  that  the  entire  sev- 
enty inches  of  water  was  necessary  to  irrigate  the  eighty  acres 
of  the  petitioner,  and  alleged  that  forty  inches  was  all  that 
wjis  necessary  to  properly  irrigate  it.  The  respondent  fur- 
ther, by  its  answer,  or  in  the  nature  of  a  cross  complaint,  ask- 
ed : — "  That  the  rights  and  priorities  of  the  said  ()etitioner 
and  the  said  company  in  and  to  the  said  thirt}*^  inches  of  wa- 
ter, being  a  part  of  the  seventy  inches  of  water  mentioned 
in  the  petition  therein,  may  be  heard,  adjudged  and  deter- 
mined, and  that  the  said  The  Hackberry  Tree,  Land,  Reser- 
voir and  Stock  Company  may  be  adjudged  to  be  entitled  to 
the  same,  and  for  such  other  further  and  different  relief  as 
may  be  just  and  proper,  and  for  its  costs." 

On  the  11th  of  November,  1891,  The  Hackberry  Company 
applied  to  be  made  a  party,  and  by  the  court  was  allowed  to 
intervene  and  become  a  defendant.  It  filed  an  answer  and 
I  cross  complaint  in  its  own  behalf  nearly  identical  with  that 
of  the  respondent.  The  petitioner  replied  to  the  answers 
and  cross  complaints  of  the  respective  defendants.  A  trial 
was  had  to  the  court ;  a  large  amount  of  testimony  Wcis  heard. 
The  finding  and  judgment  of  the  court  was  as  follows  : — 

*'*'  Doth  find  for  the  intervening  defendant  as  against  the 
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plaintiff,  and  doth  find  that  the  said  The  Hackberry  Tree, 
Land,  Reservoir  &  Stock  Company,  intervening  defendant, 
is  entitled  to  receive  from  the  defendant.  The  Farmers'  High- 
line  Canal  and  Reservoir  Company,  as  against  the  plaintiff, 
the  thirty  inches  of  water  for  iriigation  purposes,  being  a 
part  of  the  seventy  inches  of  watei  for  which  this  action  is 
brought,  and  which  is  claimed  by  the  plaintiff  herein  ;  and 
doth  fni-ther  find  that  the  right  to  the  same  was  sold  and 
conveyed  by  said  plaintiff  to  the  intervening  defendant,  and 
that  by  his  conduct  the  plaintiff  is  estopped  from  claiming 
the  sam^  as  against  the  intervening  defendant,  and  that  the 
plaintiff  is  not  entitled  to  the  same  or  to  demand  or  receive 
the  same  from  the  defendant,  and  doth  order  judgment  to  be 
entered  accordingly. 

"  Wherefore  it  is  ordered,  adjudged  and  decreed,  and  the 
court  doth  order,  adjudge  and  decree,  that  the  plaintiff's  pe- 
tition herein  be  denied,  and  that  as  to  the  plaintiff  the  said 
defendant  go  hence  without  day,  and  do  have  and  recover  of 
and  from  the  said  plaintiff  its  costs  in  its  behalf,  laid  out  and 
expended,  to  be  taxed,  and  do  have  execution  therefor ;  to 
which  finding  and  decision  the  plaintiff,  by  his  counsel,  duly 
excepted. 

^^And  it  is  further  ordered,  adjudged  and  decreed,  and 
the  coui-t  doth  further  order,  adjudge  and  decree,  that  the 
prayer  of  the  intervening  defendant  be  granted ;  and  that 
the  said  intervening  defendant  is  entitled,  as  against  the 
plaintiff  herein,  to  the  light  to  ask,  demand  and  receive  of 
and  from  the  defendant  herein  the  thirty  inches  of  water  for 
irrigating  purposes,  and  being  a  part  of*  the  seventy  inches 
of  water  for  which  this  action  was  brought;  and  the  said 
plaintiff  is  not  entitled  to  receive  said  thirty  inches  of  water 
or  any  part  thereof;  and  that  the  said  intervening  defendant 
do  have  and  recover  of  and  from  the  said  plaintiff  its  costs  ^ 
in  its  behalf,  laid  out  and  expended,  and  do  have  execution 
therefor/'  from  which  an  appeal  was  taken  to  this  court. 

Mr.  E.  Keeler  and  Mr.  H.  N.  Sales,  for  appellant. 
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Mr.  J.  W.  HoRNBB  and  Mr.  J.  E.  Robinson,  for  appellees. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

The  proceeding  was  an  application  for  a  mandamus  to 
compel  the  defendant  corporation  to  deliver  to  the  petitioner 
seventy  inches  of  water  to  irrigate  his  tract  of  eighty  acres. 
His  right  to  it  is  predicated  upon  prescription  or  a  supposed 
statutory  pi-escriptive  right  by  reason  of  formerly  having  for 
a  number  of  years  purchased  and  received  that  quantity. 
To  enforce  this  supposed  right  application  was  made  for  the 
writ.  The  action  or  proceeding  appeal's  to  have  been  mis- 
understood by  the  court  and  counsel.  The  proceeding  by 
mandamus  is  a  purely  legal,  civil  proceeding ;  no  element  of 
equity  or  application  of  equitable  law  is  or  can  be  involved. 
It  is  "  directe<l  to  any  person,  corporation  or  infei'ior  court 
of  judicature  *  *  *  requiring  them  to  do  some  particular 
thing,  therein  specified,  which  pertains  to  their  office  or  duty,^^ 
3  Blacks.  Com.  110.  "  Is  directed  to  some  person,  corpora- 
tion or  inferior  court  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their  office  or  duty^ 
and  which  is  supposed  to  be  consonant  with  right  and  justice^ 
and  when  there  is  no  other  adequate  remedy  at  law^  Ken- 
dall V.  United  States^  12  Pet.  524. 

In  JRex  V.  Barker^  3  Burr.  1265,  Lord  Mansfield  said: — 
*'  Where  there  is  a  right  to  execute  an  office,  perform  a  ser- 
vice or  a  function  or  exercise  a  franchise  (more  especially  if 
it  be  a  matter  of  public  concern  or  attended  with  profit)  and 
a  person  is  kept  out  of  possession  or  dispossessed  of  such 
right,  and  has  no  other  specific,  legal  remedy,  this  court 
ought  to  assist  by  a  mandamus  upon  reasons  of  justice,  as  the 
writ  expresses,  and  upon  reasons  of  public  policy  to  preserve 
peace,  order  and  good  government." 

The  general  statutory  definition  in  the  United  States  is  : 
*'  27iat  the  writ  runs  to  an  inferior  tribunal^  bo  trdy  corporation 
or  person  to  compel  the  performance  of  an  a^t  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office^  tnist  or  sta- 
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iwn,"  See  Boggn  v,  C*' B,  ^  Q.  R.  -B.,  54  Iowa,  435  ;  Fre- 
mont V.  Crippen^  10  Cal.  211 ;  State  v.  Oraeey^  11  Nev.  223. 

"  The  writ  only  lies  to  enforce  duties  imposed  by  law,  and 
neither  stipulation  nor  the  agreement  of  the  parties  can 
change  the  uses  or  the  extent  of  the  writ  of  mandamus.'' 
The  legal  right  to  the  writ  must  be  clear  and  unquestionable, 
and  the  performance  of  the  duty  specifically  imposed.  See 
Freon  r.  Carriage  Co,^  42  Ohio  St.  80 ;  People  v.  Q-reen^  64  N. 
Y.  499 ;  M6HU  ^  0.  K  R.  v.  Wisdom,  5  Heisk.  (Tenn.)  125. 

It  will  not  lie  to  enforce  private  contracts.  Benson  v.  Paull, 
6  Fl.  &  Bl.  273 ;  StaU  v.  Bridge  Co.,  20  Kans.  404 ;  People 
V.  Dvlany,  96  111.  508 ;  Tobey  v.  Hakes,  54  Conn.  274. 

'^  It  is  considered  to  be  a  harsh  remedy,  and  to  be  substi- 
tuted for  the  ordinary  process  only  in  extraordinary  cases." 
State  V,  New  Orleans  R.  Co,,  42  La.  An.  138. 

The  writ  has  always  been  kept  within  its  own  narrow 
limits,  and  the  courts  have  univereally  been  unwilling  to  ex- 
tend its  operation.  Blair  v.  Marye^  80  Va.  485 ;  State  v. 
Young,  38  La.  An.  923. 

It  will  readily  be  seen  that  the  respondent  in  its  answer 
and  what  may  be  regarded  as  a  cross  complaint  in  setting 
up  the  supposed  equitable  rights  of  the  Hackberry  Company, 
and  praying  that  it  be  decreed  to  be  the  owner  of  the  water 
in  controversy,  exceeded  the  limits  of  the  defense  allowed 
by  law,  and  that  part  should  have  been  disregarded  or  strick- 
en out.  Nor  could  the  court,  even  by  request  and  agree- 
ment of  parties,  change  an  arbitrary  legal  proceeding  brought 
to  enforce  a  specific  duty  into  a  suit  in  equity,  and  adjudicate 
the  equities  between  the  petitioner  and  the  intervenor.  Such 
equities  can  only  be  adjusted  by  the  proper  proceeding  insti- 
tuted by  one  of  the  contending  parties. 

So  far  as  the  answer  of  the  respondent,  by  the  allegations 
contained,  sets  up  facts  showing  it  was  not  legally,  nor  in 
the  performance  of  a  specific  duty,  obliged  to  deliver  the 
water,  or  in  other  words,  in  so  far  as  it  set  up  the  facts  to 
defeat  the  issuance  of  the  writ,  was  proper,  and  the  issues  thus 
formed  were  competent  to  be  tried.    The  evidence  shows  that 
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the  petitioner  formerly  claimed  and  bought  seventy-five  inches 
of  water  for  the  eighty-acre  tract ;  that  he  afterwards  volun- 
tarily reduced  it  to  seventy  inches ;  that  for  some  yeai-s  he 
took  that  quantity;  that  he  then  bought  land  on  the  school 
section,  and  applied  water  to  that  for  five  years. /These  facts 
show,  conclusively,  when  taken  in  connection  with  nearly  all 
the  testimony,  that  the  water  was  not  all  needed  for  the  eighty- 
acre  tract,  that  forty  inches  was  an  adequate  supply,  as  much 
as  was  sold  by  the  respondent  and  used  by  other  consumers, 
generally,  in  the  vicinity.  His  supposed  prescriptive  right 
was  neutralized  or  destroyed  by  his  five  years'  application  of 
the  water  to  other  lands.  The  most  he  could  lawfully  claim 
was  an  adequate  supply.  Z^he  administration  of  a  franchise 
like  that  of  respondent  requires  absolute  impartiality  when 
there  are  no  fixed  legal  priorities  ;  hence,  the  court  was  war- 
ranted in  finding  that  the  petitioner  had  no  fixed  legal  prior 
right  to  seventy  inches  of  water ;  that  for  the  entire  neigh- 
borhood one  half  inch  to  the  acre  was  deemed  sufficient  and 
was  all  adjoining  landowners  claimed  or  received,  and  that 
the  further  fact  that  he  for  five  years  applied  the  water  suc- 
cessfully to  his  original  farm  and  the  school  land  was  con- 
clusive that  it  was  in  excess  of  his  home  needs^  The  court 
was  warmnted,  therefore,  from  the  premises,  in  finding  that 
the  respondent  was  not  legally  compelled  to  furnish  the 
amount  of  water  demanded,  and  the  petitioner  was  not  en- 
titled to  the  writ.  That  part  of  the  finding  must  be  affirmed. 
With  such  finding,  on  application  for  a  writ  of  mandamus, 
the  power  of  the  court  was  exhausted.  It  was  without  ju- 
risdiction to  hear  and  determine  the  respective  rights  of  pe- 
titioner and  intervenor. 

The  balance  of  the  finding  and  judgment  wherein  the 
intervenor  is  decreed  entitled  to  the  water  as  against  the 
petitioner  and  respondent  is  reversed  and  held  for  naught, 
being  in  excess  of  the  authority  of  the  court. 

The  judgment  denying  the  writ  of  mandamus  is  affirmed. 

Balance  reversed.. 
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The  Board  of  County  Commissioners  op  the  County 
OF  Larimer,  Appellant,  v.  Lee,  Appellee. 

1.  EZPXBT  WiTKESSES — ^FeES. 

A  physician  who  attends  as  a  witness  in  obedience  to  a  subpoena  may 
be  compelled  to  express  his  opinions  on  hypothetical  questions,  or 
on  general  medical  and  tozicological  subjects,  as  an  ordinary  wit- 
ness is  compelled  to  testify  on  questions  of  fact  within  his  knowl- 
edge, and  for  the  same  statutory  fees. 

2.  Same. 

An  expert  cannot  be  compelled  to  do  a  particular  thing,  as  to  analyze 
tlie  contents  of  a  stomach,  or  perform  a  post  mortem  operation,  by 
the  ordinary  process  of  subpoena,  noi;  for  an  ordinary  witness  fee. 

3.  Costs. 

Costs  were  not  allowed  at  common  law,  and  are  taxable  only  by  force 
of  the  statute. 

4.  ExTBA  Compensation,  no  Jubisdiction  to  ai.low. 

The  district  court  has  no  inherent  or  other  power  to  allow  compensa-. 
tion  in  excess  of  the  statutory  fees  to  experts  to  be  called  as  wit- 
nesses in  a  criminal  case.  Such  an  order  is  not  binding  upon  the 
county  chargeable  with  the  costs. 

5.  County  Funds,  bt  whom  dibbubsed. 

The  board  of  county  commissioner  alone  have  the  right  to  disburse 
county  funds,  and  to  decide  in  what  cases  and  under  what  circun^ 
stances  they  should  be  paid  out,  unless  it  be  in  those  cases  where 
fixed  rights  are  conferred  by  statute. 
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Appeal  from  the  District  Court  of  Larimer  County, 
Messrs.  Robinson  &  Love,  for  appellant. 
Mr.  £.  A.  BaljliARD,  for  appellee. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 


This  case  is  the  outgrowth  of  that  cause  celebre  known  as 
the  Millington  case.  The  Millingtons  were  indicted  for  the 
murder  of  one  Avery  by  the  administration  of  poison.  To 
determine  the  effects  of  certain  poisons,  the  symptoms  by 
which  they  were  manifested,  and  their  resultant  operations 
Vol.  Ill -12 
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on  the  physical  system,  necessarily  became,  an  important  sub- 
ject of  inquiry  on  the  trial.  It  is  impossible  to  ascertain 
from  the  present  record  exactly  when,  or  under  what  cir- 
cumstances, the  appellee,  Lee,  was  called  as  a  witness,  but 
it  is  easily  gathered  from  the  agreed  state  of  facts  on  which 
the  case  was  tried  that,  at  some  time  during  the  progress  of 
the  trial,  the  district  attorney  applied  to  the  court  for  an  or- 
der to  subpoena  thirteen  persons  as  expert  witnesses  to  testify 
on  these  medical  and  toxicological  questions.  The  witnesses 
were  not  subpoenaed,  put  on  the  stand  or  asked  to  testify 
prior  to  the  time  the  order  was  made.  They  came  in  obe- 
dience to  the  subpoenas,  and  in  evident  reliance  upon  the 
validity  of  the  order  voluntarily  gave  evidence  touching  the 
matters  about  which  they  were  inteiTOgated.  They  did  not 
insist  that  their  fees  should  be  paid  before  testifying,  nor  did 
they  refuse  to  testify  on  the  ground  that  their  professional 
opinions  could  not  be  sought  without  additional  compensa- 
tion. These  latter  distinctions  are  expressed  to  illustrate  in 
the  subsequent  discussion  the  difference  between  the  present 
case  and  the  authorities  relied  upon  by  Lee  to  support  his  jmj- 
tion.  When  the  trial  was  concluded,  Lee  presented  his  claim 
to  the  board  of  county  commissioners  of  Larimer  county 
for  fees  at  the  rate  of  twenty-five  (f 26.00)  doUai-s  per  day 
for  thirteen  days,  and  twenty  cents  per  mile  for  seventy- 
five  miles  of  travel.  The  board  refused  to  allow  this  claim 
as  presented,  but  did  audit  it  at  the  sum  of  one  dollar  and 
fifty  ($1.50)  cents  per  day,  and  mileage  at  ten  cents  per  mile, 
which  are  tlie  rates  and  costs  fixed  by  statute  as  the  com- 
pensation of  an  ordinary  witness  attending  a  criminal  trial. 
Thereafter,  by  regular  statutory  proceedings,  the  matter  came 
before  the  district  court  for  adjudication,  and  that  court  de- 
cided that  the  judge  i)residing  over  the  trial  of  the  Milling- 
ton  case  had  power  to  make  the  order  allowing  these  expert 
witnesses  adflitional  compensation,  and  rendered  judgment 
against  the  county  for  the  amount  which  Lee  claimed.  The 
board  brings  the  case  here,  and  insists  that  no  cause  of  ac- 
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tion  came  to  plaintiff  for  his  extraordinary  compensation  bj 
reason  of  the  order. 

The  question  presented  is  one  of  fii'st  impression  in  this 
state.  The  subject  has  received  judicial  consideiation  in 
other  tribunals,  and  the  authorities  are  not  uniform  on  the 
subject.  Wherever  the  matter  has  been  presented,  it  has 
come  up  under  circumstances  which  show  that  the  witness 
when  subpoenaed  refused  to  testify  until  his  expert  fees  had 
been  paid.  The  courts  have  then  considered  the  question 
in  the  light  of  the  right  of  a  witness  to  refuse  to  express  his 
professional  opinions  before  he  is  paid  an  additional  and 
greater  compensation  than  that  fixed  by  the  statute  as  the 
pay  of  the  ordinary  witness,  who  testifies  as  to  facts.  This 
circumstance  may  possibly  make  no  difference  in  the  appli- 
cation of  the  rule,  which  will  be  announced ;  but  it  presents 
undoubtedly  a  very  palpable  distinction  between  those  cases 
and  the  one  at  bar.  The  authorities  which  adjudge  addi- 
tional compensation  to  be  the  right  of  the  expert,  and  which 
assert  his  privilege  to  refuse  to  testify  until  paid,  are  not  in 
harmony  as  to  the  basis  on  which  their  conclusions  are  rested. 
Some  declare  that  he  is  entitled  to  tiie  extra  pay  because  his 
professional  opinions  are  his  own  property,  which  cannot  be 
extt*acted  from  him  except  for  an  honoiarium,  which  shall 
be  satisfactory  to  the  witness ;  and  others,  on  the  ground 
that  the  time  of  a  professional  witness  called  as  such  has  a 
value  beyond  that  of  a  witness  who  is  called  to  testify  to  a 
fact  i^gardless  of  his  business  or  his  status. 

The  line  of  authorities  adjudging  the  contraiy  are  on 
reason  and  principle  much  more  satisfactory,  and  would  un- 
doubtedly be  followed  by  this  court  were  the  question  pre- 
sented under  the  identical  aspect  exhibited  in  those  decisions. 
They  hold  that  when  a  professional  witness  attends  in  obe- 
dience to  an  ordinary  subpoBiia,  he  may  be  compelled  to  ex- 
press his  opinions  on  hypothetical  questions,  or  on  general 
medical  and  toxicological  subjects,  as  an  ordinary  witness  is 
compelled  to  testify  on  questions  of  fact  within  his  knowl- 
edge and  for  the  same  statutor}*  fees.     The  authorities  uor 
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doubtedly  concede,  as  does  this  court,  that  if  the  witness  be 
legally  required  to  do  any  particular  thing,  as  to  aiial^^ze  the 
contents  of  a  stomach,  or  perform  a  post  mortem  operation 
— in  these  and  similar  cases,  such  services  cannot  be  com- 
pelled by  the  ordinary  process  of  subpoena,  or  the  labor  re- 
quired by  the  payment  of  an  ordinary  witness  fee.  These 
exceptions,  however,  do  not  modify  the  general  rule  that  the 
professional  witness  in  the  discharge  of  his  duty  as  a  good 
citizen  is  like  any  other  person,  whether  he  be  laborer,  mer- 
chant, broker,  manufacturer  or  banker,  compellable  to  attend 
in  obedience  to  process,  and  to  testify  as  to  what  he  may 
know,  whether  it  be  observed  facts,  or  accumulated  knowl- 
edge acquired  by  study  and  experience.  The  rule  is  a  sound 
one  and  commends  itself  to  our  judgment.  It  is  apparently 
nothing  but  a  question  of  relative  value,  and  it  frequently 
happens  that  the  loss  of  time  is  a  less  serious  one  to  the 
.professional  witness  than  to  the  pei-son  engaged  in  the  more 
active  business  walks  of  life.  Summers  v.  The  State^  5  Texas 
Court  of  Appeals,  365 ;  Ex  parte  Dement^  58  Ala.  389 ;  State 
V.  Teipner^  36  Minn.  535. 

These  conclusions  do  not  entirely  dispose  of  the  present 
controversy.  It  still  remains  to  be  decided  whether  the  court 
making  the  order,  under  the  circumstances  indicated,  pos- 
sessed the  power  to  bind  the  county  of  Larimer  to  the  pay- 
ment of  the  fees  expressed  in  the  mandate. 

It  is  a  matter  of  common  learning  that  costs  are  a  creature 
of  statute.  In  ancient  times,  neither  in  civil  nor  in  crimi- 
nal cases,  did  the  plaintiff  or  the  state  have  judgment  for 
anything  in  the  nature  of  costs.  As  Sir  Edward  Coke  says 
in  2  Inst.  288,  speaking  of  the  statute  of  Glocester,  6  Edw.  1 : 
— "  Before  this  statute,  at  the  common  law,  no  man  recovered 
costs  of  sute,  either  in  plea  real,  personall,  or  mixt ;  by  this 
it  may  be  collected  that  justice  was  good  cheap  of  auncient 
times,  for  in  King  Alfied's  time  there  were  no  writs  of  grace, 
but  all  writs  remedialls  were  graunted  freely."  County  of 
Franklin  v,  Conrad^  36  Pa.  State,  317 ;  Raynes  v.  Mosher^  15 
Howard  Pr.  216 ;  FaiUkner  v.  Randy,  79  Cal.  265 ;  Mark  et 
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ai.  V.  The  City  et  al.,  87  New  York,  184 ;  Fugh  v.  Good,  18 
Ore.  86 ;  Person  v.  Ozark  Co.,  82  Mo.  491 ;  Noyes  v.  The 
State,  46  Wis.  250. 

The  recovery  cannot  be  supported  by  express  legislative 
enactment,  for  none  has  ever  been  incorporated  into  the  law 
of  the  state.  In  some  states,  notably  Indiana  and  Iowa, 
where  a  similar  controversy  had  arisen,  the  legislature  rem- 
edied the  difficulty  and  enacted  a  statute,  granting  to  the 
judge  who  might  preside  at  the  trial  power  to  allow  to  ex- 
pert witnesses  such  additional  compensation  as,  in  his  judg- 
ment, might  seem  reasonable.  We  gather  from  this  fact,  as 
well  as  from  the  chai-acter  of  the  reasoning  of  the  courts 
holding  the  other  doctrine,  that  it  was  never  a  question  en- 
tirely free  from  obscurity.  It  therefore  follows  that  unless 
the  court  possessed  the  inherent  power  to  enter  an  order  of 
this  description,  it  was  without  jurisdiction  for  the  purpose, 
and  the  entry  could  give  to  the  appellee,  Lee,  no  right  of 
action  against  the  county.  Nothing  but  an  evident  and  an 
unavoidable  necessity  should  lead  to  the  conclusion  that  any 
such  power  is  vested  in  the  court.  It  is  wholly  unessential 
to  the  safe  or  successful  administration  of  justice.  Power 
to  enforce  the  attendance  of  witnesses,  and  authority  to  com- 
pel them  to  testify  to  whatever  they  may  know  will,  in  the 
light  of  judicial  experience,  always  suffice  to  conserve  the 
purposes  of  justice.  Wherever  extraordinary  expenditures 
seem  prudent,  necessary  or  indispensable,  the  legislature  has 
clothed  another  and  independent  body  with  broad  and  ample 
authority  to  do  whatever  ought  to  be  done.  Under  the  stat- 
utory plan  which  divides  the  state  into  counties,  and  regu- 
lates the  government  of  those  teiTitorial  subdivisions,  all 
power  to  fix,  control,  determine  or  in  any  manner  dispose  of  the 
funds  of  a  county  is  devolved  on  the  board  of  county  com- 
missioners. They  alone  have  the  right  to  disburse  the  pub- 
lic moneys,  and  to  decide  in  what  cases,  and  under  what 
circumstances,  such  funds  shall  be  paid  out,  unless  it  be  in 
those  cases  where  fixed  rights  are  conferred  by  statute.  In 
and  of  itself,  this  fact  should  be  decisive  of  the  present  in- 
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quiry.  Wherever  a  broad,  universal  and  sweeping  power  is 
thus  given  to  a  governing  body,  it  cannot  be  conceded  that 
by  implication  any  other  body,  whether  it  be  a  court  or  one 
resembling  the  board  of  county  commissioners  should  like- 
wise have  power  to  dispose  of  the  public  revenues.  Under 
some  circumstances,  it  might  be  very  strongly  argued  that  this 
power  should  be  decided  to  be  inherent  in  the  court,  since 
otherwise  there  is  liable  to  be  a  manifest  failure  and  miscar- 
riage of  justice,  springing  from  the  prejudices  which  may  infect 
the  people  of  a  county,  or  coming  from  an  unusually  eco- 
nomical and  parsimonious  board,  which  would  prefer  to  see 
crime  unpunished  rather  than  the  public  revenues  wasted. 
The  present  case,  however,  does  not  come  with  any  such 
argumentative  or  possible  exception.  It  is  enough  at  present 
to  say  that  the  record  does  not  show  that  there  was  any  ap- 
plication to  die  boai-d  of  county  commissioners  to  contract 
with  the  witnesses,  or  to  authorize  the  expenditure  of  the 
money.  The  application  to  the  court  was  not  based  upon 
such  facts,  coupled  with  the  showing  that  justice  would  man- 
ifestly miscarry  if  the  order  was  not  made.  We,  tJierefore, 
hold  that,  in  a  case  like  the  present,  the  court  was  entirely 
without  power  to  make  an  order  which  should  bind  the  coun- 
ty, and  give  to  the  witness  a  cause  of  action  for  this  extra- 
ordinary compensation.  Since  he  is  unable  to  point  to  any 
statute  which  gives  him  such  fees,  he  must  be  satisfied  with 
the  compensation  which  the  statute  specifies,  whether  it  be 
mileage  or  per  diem. 

The  judgment  which  the  court  entered  in  favor  of  the 
appellee,  Lee>  for  twenty-five  ($25.00)  dollars  per  day  and 
twenty  cents  for  mileage  is  erroneous  and  must  be  reveraed. 

Reversed. 
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Thorns  et  al.,  Appellants,  v.  The  Schumaker  Piano 

Company,  Appellrb. 

Appsllats  Pbacticb. 

Where  the  evidence  sapports  the  judgment,  it  will  not  be  disturbed, 

because  the  proofs  are  conflicting,  or  a  different  conclusion  might 

have  been  reached. 

Appecdfrom  the  District  Court  of  Arapahoe  County. 

Messrs.  Ross  &  Deweese,  for  appellants. 

Messrs.  Norris  &  Howard,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

After  a  somewhat  extensive  coiTespondence  The  Schu- 
maker Piano  Company  shipped  two  pianos  from  their  sales- 
rooms in  Philadelphia  to  themselves  as  consignees.  When 
the  terms  and  conditions  of  the  transfer  to  the  appellants, 
Thome  &  Griff,  were  completed,  they  received  the  firm 
acceptances  at  four  months  from  the  21st  of  August,  1889, 
and  indorsed  the  bill  of  lading  over  to  them.  Thorne  & 
Griff  received  the  pianos.  About  the  time  of  the  maturity 
of  the  acceptances  the  company  became  satisfied  that  Thome 
&  Griff  had  obtained  the  pianos  by  misrepresentations  which 
entitled  the  vendors  to  rescind  the  sale.  The  corporation 
brought  this  suit  on  that  basis,  and  by  apt  averments  charged 
that  the  defendants  represented  themselves  as  intending  and 
desirous  to  assume  the  agency  for  the  piano  in  Denver,  and 
held  themselves  out  as  peraons  competent  to  influence  and 
procure  a  very  considerable  trade  for  such  instruments.  It 
would  subserve  no  useful  purpose  to  state  the  substance  of 
the  complaint,  or  the  contention  of  the  parties,  other  than 
to  state  in  general  that  the  dispute  between  the  parties 
springs  from  the  company's  assertions  in  respect  of  this 
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matter  on  the  one  side,  and  Thorne  &  GrifiTs  denials  on 
the  other.  The  complaint  was  sufficient  in  substance  and 
in  form,  and  if  it  has  been  sustained  by  adequate  and  com- 
petent proof,  warrants  the  judgment  which  the  court  ren- 
dered. 

The  law  applicable  to  the  controversy  is  not  challenged  by 
the  appellants.  It  is  conceded  that,  if  the  evidence  supports 
the  judgment  and  is  ample  for  the  purpose,  the  law  justifies 
the  recovery.  The  only  question  thus  really  left  for  the  court 
to  pass  on  is  whether  the  case  comes,  by  reason  of  the  abso- 
lute insufficiency  of  the  proof,  within  the  rule  so  long  estab- 
lished in  this  state.  At  the  outset  it  may  be  premised  that 
it  is  exceedingly  doubtful  whether  any  question  concerning 
tHe  admissibility  of  testimony  has  been  saved  by  a  sufficient 
objection  to  warrant  its  consideration.  Whatever  might  be 
the  conclusion  on  that  question,  the  court  committed  no  error 
in  refusing  testimony  offered  on  behalf  of  the  defendants,  and 
its  interlocutory  disposition  of  questions  of  evidence  infringed 
no  established  rules.  In  the  direct  conflict  presented  by  the 
proof,  it  would  be  entirely  easy  to  suggest  many  reasons  and 
arguments  in  support  of  a  different  conclusion  from  that 
reached  by  the  court,  and  equally  possible  to  present  cogent 
ones  supporting  its  judgment.  This  being  true,  and  there 
being  evidence  on  which  the  case  can  properly  rest,  we  are 
not  at  liberty  to  disturb  the  judgment.  There  is  no  such 
complete  want  of  testimony  to  support  it  as  will  warrant 
this  court  in  reviewing  the  conclusions  arrived  at  by  the 
tiial  judge. 

This  disposes  of  all  the  considerations  urged  by  counsel 
in  their  brief,  and  since  they  point  to  no  error  committed  in 
the  trial  of  the  case  the  judgment  will  be  affirmed. 

Affirmed. 
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Amteb,  Appellant,  v.  Conlon,  Apfellbb. 

1.  Appellate  Pbacticb. 

There  are  few  exceptions  to  the  general  rule  that  appellate  tribunals 
will  not  disturb  judgments  because  of  the  insufficiency  of  proof, 
where  they  rest  upon  conflicting  testimony  and  there  is  enough  in 
the  record  to  support  the  conclusion. 

2.  Flbadikg — Quieting  Title. 

It  is  not  incumbent  upon  the  plaintiff  in  an  action  to  quiet  title  to  set 

forth  in  the  complaint  the  claim  or  estate  asserted  by  the  defendant, 

-  the  nature  of  the  claim,  or  the  facts  which  demonstrate  its  invalidity. 

3.  Same. 

An  allegation  in  such  a  complaint  that  the  defendant  claims  an  adverse 
estate  or  interest  is  sufficient,  without  further  defining  it,  to  put 
him  to  a  disclaimer,  or  to  allegation  and  proof  of  the  estate  and  in- 
terest which  he  claims. 

Appeal  from  the  DiBtrict  Court  of  Arapahoe  County. 

Messrs.  Sullivan  &  May,  for  appellant. 

Messrs.  CoE  &  Freeman,  for  appellee. 

BissELL,  J.9  delivered  the  opinion  of  the  court. 

This  litigation  sprung  out  of  the  attempt  by  Marks  Amter, 
the  appellant,  to  subject  certain  real  property  which  stood  in 
the  name  of  the  appellee,  Mrs.  Conlon,  and  of  which  she 
claimed  to  be  the  owner,  to  the  payment  of  a  judgment  which 
Amter  had  recovered  against  Daniel  Conlon,  the  appellee's 
husband.  Counsel  suggest  but  two  considerations  in  support 
of  their  contention  that  the  judgment  should  be  reversed. 
One  rests  solely  upon  the  insufficiency  of  the  complaint,  and 
the  other  on  the  inadequateness  of  the  testimony  to  support 
it.  This  removes  the  necessity  otherwise  than  in  the  briefest 
manner  to  state  the  case  made  by  the  record.  In  March, 
1889,  Mrs.  Conlon  was  the  grantee  by  deed  from  the  then 
owner  of  the  premises  which  are  the  subject-matter  of  the 
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suit.  Subsequently,  Amter  recovered  a  judgment  against 
Daniel  Conlon,  indemnified  the  sheriff,  caused  his  execution 
to  be  levied  on  the  property,  had  it  sold,  and  became  the  pur- 
chaser. To  remove  the  apparent  cloud  upon  her  title,  Mre. 
Conlon  brought  this  action  against  Amter  and  substantially 
stated  :  That  she  held  the  fee  simple  title,  that  the  defendant 
claimed  an  interest  and  an  estate  in  it  adverse  to  her,  and  al- 
leged that  his  claim  was  without  right,  and  that  he  was  with- 
out estate  or  interest.  Her  complaint  closed  with  the  usual 
and  requisite  prayer.  The  defendant  demurred  on  the  gen- 
eral ground  of  insufBciency.  When  this  demurrer  was  over- 
ruled he  answered,  setting  up  the  recovery  of  his  judgment* 
the  levy  of  the  execution  and  sale  of  the  property,  and  aveired 
that  Daniel,  the  husband,  was  really  the  owner  of  the  estate, 
and  that  the  title  was  taken  in  Mi's.  Conlon *s  name  to  hinder 
and  delay  his  creditors.  This  statement  is  sufficient  to  indi- 
cate the  points  made,  and  the  basis  of  the  decision.  With 
reference  to  the  error  based  on  the  inadequacy  of  the  proof 
to  support  the  decree,  it  is  enough  to  say  that  with  this  con- 
tention we  have  no  concern.  There  is  enough  evidence  in 
the  record  to  support  the  finding  of  the  court,  and  to  justify 
the  decree.  There  are  very  few  exceptions  to  the  general 
rule,  that  appellate  tribunals  will  not  disturb  judgments  be- 
cause of  the  insufficiency  of  the  proof,  where  the  decree  rests 
upon  conflicting  testimony,  and  there  is  enough  in  the  record 
to  support  the  conclusion. 

There  is  little  more  trouble  with  the  second  proposition. 
Under  our  statute  an  action  may  be  brought  by  any  person 
in  possession  against  another  who  claims  an  estate  therein 
adverse  to  him.  The  appellant  contends  that,  to  entitle  a 
plaintiff  to  maintain  an  action  under  this  statute,  it  is  incum- 
bent on  him  to  set  forth  in  his  complaint  the  claim,  or  the 
estate  asserted  by  the  defendant,  and  to  show  b}'  proper  aver- 
ments, not  only  the  nature  of  that  claim,  but  the  facts  which 
demonstrate  its  invalidity.  Some  of  the  earlier  decisions 
doubtless  held  this  to  be  the  rule,  and  required  the  pleader, 
as  in  ordinary  equitable  actions,  to  set  out  what  the  estate 
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was,  and  what  the  defendant's  claims  might  be.  The  later 
authorities,  which  seem  to  have  more  carefully  regarded  the 
intent  and  the  purpose  of  the  statute,  have  adjudged  these 
allegations  to  be  totally  unnecessary.  A  complaint  almost 
identical  in  form,  and  certainly  identical  in  substance,  has 
been  sustained  by  several  well  considered  cases.  In  the  case 
of  Ely  V,  R.  R.  Company^  cited  below,  the  court  said:  "  An 
allegation,  in  ordinary  and  concise  terms,  of  the  ultimate  fact 
that  the  piaintiff  is  the  owner  in  fee  issufBcient,  without  set- 
ting out  matters  of  evidence,  or  what  have  been  sometimes 
called  probative  facts,  which  go  to  establish  that  ultimate  fact; 
and  an  allegation  that  the  defendant  claims  an  adverse  estate 
or  interest  is  sufficient,  without  further  defining  it,  to  put 
him  to  a  disclaimer,  or  to  allegation  and  proof  of  the  estate 
and  interest  which  he  claims,  the  nature  of  which  must  be 
known  to  him,  and  may  not  be  known  to  the  plaintiff."  This 
decision  accords  with  the  intent  and  purpose  of  the  act  which 
is  to  compel  the  defendant  to  make  a  showing  of  the  title 
which  he  asserts,  and  enable  the  plaintiff,  while  the  evidence 
is  still  in  existence,  to  establish  the  validity  of  his  title,  and 
fi'ee  it  from  the  apparent  cloud  which  the  defendant  claims 
eovers  it.  Ely  v.  New  Mexico  ^  Arizana  R.  R,  Co.^  129  U. 
S.  291 ;  The  Scorpion  Silver  Mining  Co.  v.  Maraano^  10  Nev. 
870 ;  Bouffh  v.  Simmons,  65  Cal.  227. 

The  judgment  cannot  be  disturbed  for  lack  of  proof,  and 
the  complaint  stated  a  cause  of  action. 

The  contention  in  respect  of  these  matters  not  being  well 
founded,  and  no  other  error  being  called  to  the  attention  of 
the  court,  the  judgment  will  be  affirmed. 

Affirmed* 
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Keator  bt  al.,  Plaintiffs  in  Ehbob,  v.  The  Colo- 
rado Coal  and  Iron  Detelopment  Company,  De- 
fendant IN  Error. 

1.  Stipui^ation— PRAOnCB, 

The  agreed  statement  upon  which  the  cause  was  submitted  contained 
a  copy  of  a  contract  which  lacked  sundry  indorsements  on  the  orig- 
inal. It  was  agreed  that  '*  when  said  contract  is  obtained,  any  and 
all  indorsements,  writings,  figures,  etc.,  thereon,  shall  be  copied  on 
the  back  of  Exhibit  A  and  become  a  part  thereof."  When  the  orig- 
inal was  produced  there  appeared  on  its  face  the  words,  **  Canceled 
by  substitution  of  deed  to  property,"  and  the  defendants  asked  leave 
U>  so  change  what  purported  to  be  a  copy  as  to  make  it  conform  to 
the  original.    Held,  leave  should  have  been  granted. 

2.  Mergeb  of  Executory  Contract. 

An  executory  agreement  for  the  sale  of  land  is  annulled  and  abrogated 
by  the  delivery  and  acceptance  of  a  deed  in  pursuance  thereof.  It 
can  no  longer  be  resorted  to  for  the  purpose  of  ascertaining  the 
terms  on  which  the  land  was  sold,  unless  it  is  shown  by  otherwise 
competent  testimony  that  something  remained  to  be  done  after  the 
transfer  of  the  title. 

3.  Taxes,  ab  between  Grantor  and  Grantee. 

The  statute  provides  that  as  to  all  lands  conveyed  between  tlie  first  day 
of  January  and  the  first  day  of  May,  the  grantee  must,  in  the  ab- 
sence of  express  agreement,  pay  the  taxes  which  stand  asseaaed 
against  the  property.  A  payment  of  such  taxes  by  the  grantor, 
under  such  circumstances,  gives  no  right  of  action  against  the 
grantee. 

Error  to  the  County  Court  of  Pueblo  County. 

Mr.  D.  MgCaskill  and  Mr.  J.  E.  Rizer,  for  plaintiffis  in 
error. 

No  appearance  for  defendant  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

If  the  evidence  produced  on  the  trial  were  conceded  to  be 
admissible  it  would  not  support  the  judgment  entered.    The 
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action  was  brought  by  the  Colorado  Coal  &  Iron  Company 
against  the  plaintiffs  in  error,  Keator,  Barclay  and  Town- 
send,  to  recover  9^64.12  which  the  company  had  paid  as  taxes 
on  certain  lots  in  Pueblo,  which  had  been  sold  to  those  par- 
ties prior  to  the  payment  and  the  suit.  When  the  cause  was 
tried  in  the  justice's  court,  it  was  submitted  on  an  agreed 
statement  of  facts  under  a  stipulation  that  the  statement 
should  be  all  of  the  evidence  used  during  that  or  any  suc- 
ceeding trial  of  the  case.  A  cop3'  of  the  original  agreement 
of  sale  was  incorporated  into  the  stipulation,  under  a  proviso 
that  it  might  be  changed  to  conform  to  the  original  when  that 
should  be  produced.  To  render  the  decision  and  the  contro- 
vei*sy  intelligible  the  agreed  statement  of  facts  must  be  sum- 
marized, though  much  of  it  would  have  been  inadmissible  as 
evidence  had  it  been  objected  to  in  a  proper  and  timely  man- 
ner. From  this  statement  it  appears  that  in  July,  1889,  the 
company  conti-acted  to  sell  to  Keator  and  his  codefendants 
thi'ee  lots  in  the  town  of  Pueblo.  The  consideration  was 
fl,435,  represented  by  certain  promissory  notes  payable 
at  fixed  dates,  and  ^'  the  further  payment  of  all  taxes  here- 
after levied  on  said  premises."  The  company  agreed,  on 
the  payment  of  the  expressed  consideration,  to  execute  a 
deed  for  the  premises.  It  is  recited  that  on  the  9th  of  Oc- 
tobei',  1889,  taxes  to  the  extent  of  $64.12  were  levied  by  the 
proper  authorities.  On  the  15th  day  of  February,  1890,  the 
company  delivered  to  the  defendants  their  warranty  deed  for 
the  property  l«aring  date  the  10th  of  February,  and  put  them 
in  possession.  After  this  transfer  of  title  and  deliveiy  of 
possession,  on  the  28th  of  February  The  Coal  and  Iron  Com- 
pany paid  to  the  proper  county  treasurer  the  taxes  which  had 
been  levied  and  assessed  against  the  property.  At  the  time 
these  taxes  were  paid  the  company  made  no  demand  or  re- 
quest that  the  defendants  should  pay  them,  nor  did  they  call 
on  the  defendants  to  pay  at  any  time  prior  to  suit.  The  copy 
of  the  contract,  which  was  a  part  of  the  stipulation,  lacked 
sundry  indorsements  which  were  on  the  original,  and  the 
parties   agreed  that   ^^  whereas   the  defendants   claim  that 
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there  are  certain  indorsements  or  writing  and  figures  on 
the  back  of  the  duplicate  contract  surrendered  to  plaintiff 
which  is  in  New  York,  when  said  duplicate  contract  is  ob- 
tained, any  and  all  indorsements,  writings,  figures,  etc., 
thereon,  shall  be  copied  on  the  back  of  Exhibit  A  and  be- 
come part  thereof,"  etc.  ♦  *  ♦  When  the  original  was  pro- 
duced at  the  trial  there  appeared  on  the  face  of  it  these 
words  : — "  Canceled  by  substitution  of  deed  to  property  ; " 
and  the  defendants  asked  leave  to  so  change  what  purport- 
ed to  be  a  copy  as  to  make  it  a  duplicate  according  to  the 
spirit,  if  not  the  tenor,  of  the  stipulation.  This  privilege 
was  refused  apparently  on  the  hypothesis  that  the  stipula- 
tion only  applied  to  the  indoi-sements  on  the  back  of  the  in- 
strument. The  county  court  affirmed  the  judgment  which 
had  been  rendered  by  the  justice,  and  held  that  the  defend* 
ants  were  bound  to  pay  the  taxes  which  the  company  had 
settled  with  the  treasurer. 

On  very  plain  and  well  settled  principles  this  judgment 
must  be  adjudged  erroneous.  In  view  of  another  trial  the 
questions  raised  and  argued  by  counsel  will  be  determined, 
though  a  decision  of  one  proposition  might  suffice  to  reverse 
the  case. 

The  defendants  ought  to  have  been  permitted  to  change 
the  instrument  attached  to  the  stipulation,  so  that  the  con- 
tract set  out  should,  in  all  of  its  particulai's,  recitals  and  in- 
dorsements, confoim  precisely  with  the  original  on  which 
alone  the  case  ought  to  have  been  heard  and  tried.  It  is 
quite  possible  that  a  very  nari*ow,  strict  and  technical  con- 
struction of  the  stipulation  might  suggest  that  the  purpose 
of  counsel  was  to  permit  only  the  addition  of  what  might 
appear  on  the  back  of  the  original  contract.  Such  is  not  a 
proper  or  an  accurate  interpretation  of  the  language  of  the 
stipulation.  The  concluding  phraseology  provides  that  all 
indoi-sements,  writings,  figures,  etc.,  thereon  shall  be  copied 
on  the  back  of  the  exhibit.  These  terms  do  not  exclude  the 
right  to  place  on  the  copy  the  indorsements  on  the  original, 
even  though  they  might  be  on  the  face  of  the  instrument; 
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they  are  broad  enough  to  confer  the  right  to  duplicate  all 
indorsements.  It  is  manifest  that  this  must  be  the  proper 
construction,  since  it  was  the  evident  purpose  of  the  pai-ties 
to  use  a  copy  in  place  of  the  original,  and  we  cannot  assume 
that  counsel  entertained  a  covert  purpose  to  compel  the  trial 
of  the  cause  on  an  inaccurate  copy.  Whenever  it  is  stipu- 
lated that  a  copy  of  an  instrument  may  be  used,  and  it  can 
in  any  wise  be  gathered  from  the  stipulation  that  the  copy  is 
incomplete,  and  that  it  is  to  be  made  to  conform  to  the  orig- 
inal for  the  purposes  of  the  trial,  the  agreement  must  be  con- 
strued, unless  the  construction  is  inhibited  by  the  precise 
terms  of  the  agreement,  to  intend  that  the  copy  may  be 
completed  so  that  in  all  of  its  particulai-s  and  details  it 
shall  exactly  correspond  with  the  original  paper.  No  other 
construction  is  consonant  with  good  faith,  and  with  what 
must  be  assumed  to  be  the  honest  purpose  of  attorneys  who 
stipulate  with  reference  to  such  matters.  The  amendment 
by  the  addition  of  that  indorsement  should  have  been  per- 
mitted. 

It  is  doubtful  whether  the  contract  thus  amended,  more 
completely  than  the  other  facts  contained  in  the  stipulation, 
demonstrates  the  nonexistence  of  a  cause  of  action  as  against 
these  defendants.  The  recited  facts  show  that  the  seveml 
parties  to  this  action  entered  into  an  executory  agreement  for 
the  sale  and  conveyance  of  certain  specified  property,  upon 
a  definite  consideration,  payable  at  a  named  date,  prior  to  the 
transfer  of  the  title  by  the  deed  of  the  grantor,  who  was  one 
of  the  conti*aoting  paities.  There  are  but  two  things  to  be 
done  ; — the  payment  of  the  consideration,  and  the  execution 
and  delivery  of  the  deed  evidencing  the  title.  The  proof  was 
that  on  the  15th  day  of  February,  1890,  the  deed  was  deliv- 
ered to  the  defendants  who  were  put  in  possession.  Accord- 
ing to  well  settled  principles  the  deliveiy  and  acceptance  of 
this  conveyance  annulled  and  abrogated  the  prior  executory 
agreement,  which  may  be  no  longer  resorted  to  for  the  pur- 
pose of  ascertaining  the  terms  on  which  the  land  was  sold, 
unless  it  is  shown  by  otherwise  competent  testimony  that 
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something  remained  to  be  done  after  the  transfer  of  title.  It 
is  probably  true  that  the  defendants  were  bound  to  pay  not 
only  the  $1,485,  which  was  the  expressed  consideration,  but 
likewise  the  taxes  assessed  against  the  property  prior  to  the 
conveyance.  This  is  evident  from  the  terms  of  the  written 
agreement,  and  it  results  from  specific  legislation  on  this  sub- 
ject. The  statute  provides  that  as  to  all  land  conveyed  be- 
tween January  and  May  the  grantee  must  pay  the  taxes 
which  stand  assessed  against  the  property.  On  any  hypothe- 
sis, then,  the  taxes'which  the  company  paid  and  sought  to 
recover  stood  as  a  legitimate  lien  on  the  property  conveyed  to 
the  defendants,  and  they  took  it  subject  to  that  lien,  which 
they  were  bound  to  discharge.  But  the  company  could  not 
recover  on  the  production  and  proof  of  the  agreement,  be- 
cause it  was  merged  in  the  deed  which  they  had  executed, 
and  this  must  be  deemed  to  express  the  final  and  entire  agree- 
ment between  the  parties,  and  to  have  been  delivered  on  the 
payment  of  the  purchase  price,  unless  by  competent  evidence, 
and  in  some  legitimate  way  it  be  satisfactorily  established 
that  the  defendants  remained  liable  to  pay  a  portion  of  the 
purchase  price.  There  was  no  such  proof  in  this  case.  The 
contract  was  surrendered  and  canceled,  the  deed  executed 
and  delivered,  the  premises  turned  over  to  the  defendants, 
and  they  took  the  property  burdened  with  the  lien  for  the 
unpaid  taxes,  as  to  which  no  personal  responsibility  rested 
on  the  corporation.  There  is  nothing  in  the  stipulation  to 
show  that  the  legal  effect  of  these  various  acts  was  at  all 
varied  by  any  parol  or  other  contract  between  rtie  parties,  nor 
that  by  the  terms  of  the  agreement  there  was  any  continuing 
series  of  acts  which  would  take  the  case  out  of  the"  general 
operation  of  the  law  of  merger.  It  must  therefore  be  held 
that  the  company  could  not  recover  on  the  basis  of  the  exe- 
cuted contract  which  was  canceled  and  extinguished  b)^  the 
act  of  the  parties,  and  by  the  operation  of  this  well  settled 
doctrine.  Williams  v.  Hathaway^  19  Pick.  387  ;  Wiibeek  v. 
Waine,  16  N.  Y.  532 ;  Jone%  v.  Wood,  16  Pa.  St.  25 ;  Laflin 
V.  Howe^  112  Ills.  253 ;  Bryan  v.  Swain,  56  OaL  616. 
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Since  the  plaintiff  was  not  entitled  to  recover  in  an  action 
brought  on  an  extinguished  contract,  he  was  equally  barred 
to  maintain  the  action  by  the  circumstances  of  the  payment. 
It  will  be  remembered  that  the  deed  was  executed  by  the 
company  on  the  10th  of  February,  1890,  and  delivered  to  the 
defendants  on  the  15th  of  the  same  month  when  the  contract 
was  surrendered  and  marked  "  canceled  by  substitution  of 
deed  to  property."  At  that  time  it  is  conceded  that  no  cause 
of  action  had  then  arisen  in  favor  of  the  company.  The  taxes 
were  unpaid,  and  the  company  did  not  insist  on  an  advance- 
ment by  the  grantees  prior  to  the  transfer  of  title.  Subse- 
quently, and  on  the  28th  of  February,  the  company  paid  the 
treasurer  the  964.12  for  the  taxes  of  the  preceding  year, 
which,  became  delinquent  on  the  first  of  January.  At  that 
time  they  had  parted  with  the  title,  and  under  our  statute 
there  remained  as  against  them  no  individual  liability  to  pay 
them.  The  taxes  were  against  the  property.  There  was  a 
lien  on  it  in  the  hands  of  the  grantees,  who  held  it  subject  to 
their  obligation  to  pay.  If  there  was  any  peraonal  liability, 
it  was  rested  on  them.  Under  these  circumstances  the  pay- 
ment of  the  taxes  by  the  company  was  precisely  analogous 
to  tlie  payment  of  a  debt  of  one  person  by  a  stranger,  and  it 
is  uniformly  held  that  such  a  voluntary  payment  gives  to  the 
payor  no  cause  of  action  against  the  pei'son  whose  debt  he 
may  have  liquidated.  Wilkei  v.  Harper^  1  N.  Y.  586 ;  Brown 
V.  ChestervUle,  63  Me.  241 ;  MuUer  v.  Uno,  14  N.  Y.  597  ;  Mo- 
Gee  V.  City  of  Han  Jose^  68  Cal.  91 ;  Fowler  v.  Moller^  10 
Bosw.  374. 

These  considerations  serve  to  demonstrate  that  the  judg- 
ment cannot  be  supported  upon  the  case  made.  The  agreed 
statement  of  facts  is  insufiScient  to  show  a  cause  of  action 
against  these  defendants,  and  for  the  reasons  given  the  judg^ 
ment  must  be  reversed  and  remanded. 

Reversed. 
Vol.  Ill— 18 
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The  Denver  &  Rio  Grande  Railroad  Company,  Ab- 
PELLANT,  V.  Morrison,  Appellee. 

1.  Appellate  Pbactice. 

A  judgment  supported  by  evidence,  although  conflicting,  wiU  not  be 
disturbed  on  the  ground  of  insufficiency  of  proof. 

2.  Same — Assiom^ENT  of  Ebrob. 

A  valid  assignment  of  error  cannot  be  predicated  upon  an  objection  to 
the  admissibility  of  evidence  which  was  not  preserved  save  by  an 
exception  to  the  testimony  given  by  one  witness,  and  the  whole 
subject  had  been  antecedently  embraced  in  what  had  been  offered 
and  received  without  objection. 

Appeal  from  the  District  Court  of  Ohaffee  County. 

Messrs.  Wolcott  &  Vaile,  for  appellant 

Mr.  6.  E.  Hartenstetn,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  coort. 

For  many  years  the  appellee,  Morrison,  was  the  owner  and 
occupant  of  a  ranch  along  the  course  of  a  mountain  stream 
called  "  Morrison  Creek."  The  Rio  Grand  Railroad  Com- 
pany constructed  its  line  in  the  vicinity  of  Morrison's  prem- 
ises, and  built  a  water  tank  for  the  use  of  its  trains  in  close 
proximity  to  Morrison's  inclosures.  These  inclosures  con- 
tained the  usual  stables  and  corrals  for  his  stock,  and  a  house 
for  the  occupation  of  his  family.  At  a  point  very  close  to 
Morrison's  yards  and  where  the  tank  was  built,  the  creek 
made  a  bend  and  went  to  one  side  of  Morrison's  premises 
in  its  course  to  the  river.  The  water  supply  for  the  tank  was 
taken  out  of  the  creek  higher  up  the  stream,  and  probably 
about  a  thousand  feet  from  its  location.  The  waste  pipe 
which  discharged  the  overflow  ran  but  a  short  distance  from 
the  tank  to  the  creek  and  discharged  just  above  Morrison's 
yards.     The  use  of  the  tank  was  of  course  intermittent,  and 
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water  was  only  drawn  fix)m  it  as  the  trains  passed  and  the 
engines  required  water.  At  such  times  the  tank  was  par- 
tially emptied,  the  overflow  ceased  and  the  discharge  recom- 
menced when  the  tank  became  full.  The  water  was  constantly 
running  for  the  purposes  of  keeping  the  tank  filled  and  the 
pipe  from  freezing.  The  result  of  this  practice  was  that  in 
the  cold  weather  of  the  winter  the  overflow  would  fieeze  and 
ultimately  stop  up  the  bed  of  the  creek  with  a  solid  mass  of 
ice  and  leave  no  way  for  water.  Under  these  circumstances 
the  water  overflowed  its  banks,  and  flooded  Morrison's  prem- 
ises. 

Substantially  the  judgment  is  not  challenged  because  of 
any  specific  error  committed  by  the  trial  court  with  respect 
to  the  application  of  the  law  to  the  facts.  It  has  been  seri- 
ously pontended  in  the  briefs  and  on  argument  that  the  judg- 
ment was  whoU}"^  unsupported  by  the  testimony,  and  that 
therefore  the  court  erred  in  refusing  to  direct  a  nonsuit  and 
in  entering  judgment  against  the  railroad  company.  The 
record  is  not  so  barren  of  proof  of  damage,  nor  of  evidence 
to  show  that  the  injuries  resulted  from  the  negligent  use  and 
faulty  construction  of  the  tank,  a.s  to  permit  this  court  to  re- 
verse the  judgment  on  those  grounds.  The  proof  is  not  as 
full  and  as  satisfactory  as  might  be  desired,  but  the  question 
at  issue  may  fairly  be  said  to  have  been  determined  on  testi- 
mony which  was  conflicting,  and  under  these  circumstances 
we  are  without  right  to  disturb  the  judgment  for  what  we 
may  regard  as  a  slight  insufficiency  of  proof.  During  the 
progress  of  the  trial  it  appeared  that,  after  considerable  com- 
plaint by  Mr.  Morrison  respecting  the  use  of  the  tank,  the 
company  ran  its  waste  pipe  some  six  hundred  feet  and  to  a 
point  below  the  pi'emises.  It  was  shown  that  after  the  change 
in  this  consti'uction  the  injury  ceased  and  Morrison  was  no 
longer  troubled  by  the  overflow  of  water.  There  was  some 
complaint  by  counsel  for  the  appellant  respecting  the  admis- 
sion of  this  testimony.  Whether  it  would  be  admissible 
under  the  peculiar  circumstances  of  this  case  on  well  settled 
rules  of  evidence  need  not  be  determined.    The  contention 
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was  abandoned  on  argument,  because  tbe  record  disclosed 
that  the  objection  was  not  preserved  save  by  an  exception  to 
the  testimony  given  by  one  witness,  and  the  whole  subject 
had  been  antecedently  embraced  in  what  had  been  offered 
and  received  without  objection.  Counsel  very  properly  con- 
ceded that  the  force  of  the  objection  was  destroyed,  and  that 
no  valid  error  could  be  predicated  on  the  ruling  of  the  court. 
These  considerations  dispose  of  all  the  questions  which 
the  record  presents  for  our  consideration,  and  since  the  court 
committed  no  error  in  the  trial  of  the  case  the  judgment 

must  be  affirmed. 

Affirmed. 


The  Bio  Grande  Southern  Raujioad  Company,  Ap- 
pellant, V.  Deaset,  Appellee. 

1.  Practice — Special  FiirDiNas. 

Special  findings  in  a  verdict  control  general  findings,  and  judgment 
should  be  entered  in  conformity  with  the  facts  thus  established. 

2.  Appellate  Pb actio/. 

A  judgment  may  be  modified  in  the  court  and  affirmed  as  modified. 
8.  Costs. 

Where  the  judgment  may  be  modified  and  affirmed,  the  costs  of  the  ap- 
peal may  be  taxed  against  the  respective  parties  equally. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Messrs^  Russell  &  MoGloskey,  for  appellant. 

No  appearance  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

In  1890,  the  Rio  Grande  Southern  Railroad  Company,  was 
oonstruoting  its  road  thiY>ugh  La  Plata  county.  The  line  as 
laid  out  and  buikovosaed  a  part  of  .the  northwest  quarter  of 
8eeti(»i  80^>wiu6h  was.owrii8d.by.the  appellee,  John  Deasey. 


1898.]       The  Rio  Gbande,  etc.,  Co.,  v.  Deaset.       197 

To  acquire  title  to  what  was  required  for  railroad  purposes, 
the  corporation  filed  its  petition  to  condemn  a  way  through 
Deasey's  land.  Under  these  proceedings  a  trial  was  had  and 
the  petition  to  condemn  was  allowed  on  payment  of  the  dam- 
ages which  the  jury  assessed  at  the  sum  of  $500.  From  this 
judgment  the  company  appealed  to  the  supreme  court,  from 
which  under  the  statute  the  case  came  hei'e  for  consideration. 
In  one  part  only  is  the  judgment  attacked.  The  jurj'-  ren- 
dei^d  a  verdict  of  which  the  company  does  not  complain 
otherwise  than  as  to  the  discrepancy  between  it  and  the  spec- 
ial findings  of  the  juiy  on  the  questions  submitted  to  them. 
By  their  general  verdict  the  jury  found  that  the  value  of  the 
land  was  $380,  and  that  the  damages  which  Deasey  had  other- 
wise sustained  amounted  to  $170.  The  general  verdict,  how- 
ever, does  not  express  all  the  items  which  the  jury  is  bound 
to  find  to  make  it  conform  to  the  statute.  Under  some  cir- 
cumstances it  would  undoubtedly  have  to  be  set  aside  for  the 
want  of  these  statutory  requisites.  But  the  special  findings 
remove  all  difficulty  in  this  direction,  and  by  them  the  jury 
undoubtedly  declared  that  the  defendant  had  suffered  no 
damages  as  to  the  balance  of  the  land  not  taken,  whether  it 
lay  north  or  south  of  the  road,  and  that  the  value  of  what 
the  railroad  had  appropriated  was  not  diminished  by  any  col- 
lateral benefits  accruing  to  the  owner.  Their  conclusions  in 
respect  of  these  matters  are  clear,  definite  and  unmistakable. 
Under  these  circumstances  their  special  findings  must  control, 
and  the  judgment  ought  to  have  been  entered  in  conformity 
with  these  established  facts.  It  is  quite  true  that  in  a  sort 
of  a  summary  of  the  items  of  which  their  verdict  was  com- 
posed, the  jury  stated  that  they  allowed  Deasey  $100  for  gen- 
eral inconvenience  and  $70.00  for  some  other  elements  of 
damage  which  they  specified.  This  geiicml  summarization 
cannot  be  permitted  to  overcome  their  specific  declaration 
that  no  damage  had  come  to  the  owner,  or  benefit  been  re- 
ceived by  him  by  reason  of  the  construction  of  the  road 
through  the  land.  It  is  thus  quite  possible  to  modify  and 
uphold  the  judgment  and  evidently  do  substantial  justice  be^ 
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tween  the  parties.  The  record  does  not  disclose  the  eyi- 
dence,  but  there  is  enough  contained  in  it  to  lead  us  to  the 
conclusion  that  there  would  be  no  want  of  equity  to  modify 
and  sustain  it,  and  that  therefore  it  should  not  otherwise  be 
disturbed.  We  conclude  that  that  part  of  the  judgment 
awarding  Deasey  $170  damages  should  be  set  aside,  and  that 
the  finding  of  |S30  for  the  value  of  the  land  should  be  con- 
firmed. Under  these  circumstances  the  usual  order  concern- 
ing the  costs  ought  not  to  prevail,  and  they  should  be  divided 
between  the  parties. 

It  is  therefore  ordered  that  the  judgment  be  reduced  to  the 
sum  of  f3S0,  and  that  as  thus  modified  it  should  be  affirmed, 
and  that  the  costs  of  this  appeal  should  be  borne  equally  by 
the  respective  parties. 

Modified  and  affirmed. 
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Godding,  Plaintiff  in  Erbob,  y.  Deckbb  bt  al..  De- 
fendants IN  Ebbob. 


1.   yEin>OR  Aia>  PUUCHASBB. 

The  vendee  under  an  executory  agreement  to  purchaBe  real  estate  has 
a  right  to  insist  upon  a  marketable  tiUe— -one  without  defects  of 
which  he  could  lawfully  complain. 

2.  Samk — Final  Bkceipt. 

That  the  vendor  holds  only  a  final  receipt,  and  not  a  patent  for  the 
land,  is  not  a  defect  of  which  the  purchaser  can  complain. 

3.  Bescission. 

A  decree  of  rescission  will  not  be  entered,  if  at  the  time  of  the  hearing 
the  plaintiff  is  able  to  remedy  the  defect  complained  of  and  make 
the  title  which  he  undertook  to  convey. 

4.  Same. 

It  is  generally  held  that  a  party  may  not  rescind  a  contract  without  re- 
turning or  offering, to  return  the  fruits  of  the  agreement,  and  restor- 
ing so  far  as  he  may  the  other  to  his  possession. 

5.  FlKAIi  JUDGBfENT. 

No  final  judgment  can  be  properly  entered  without  disposing  of  the 

case  as  to  all  the  defendants  served. 
6.  Pabtieb. 
At  common  law  whenever  a  contract,  whether  written  or  verbal,  was 
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made  with  two  or  more  persona,  their  legal  interest  was  joint,  and 
all  obligees,  ooyenantees  or  promisees,  if  living,  were  requested  to 
join  as  plaintiffs,  but  under  section  12  of  the  Code,  where  parties 
jointly  interested  refuse  to  join  as  plaintiffs,  they  may  under  some 
dioumstances  be  made  defendants. 

Error  to  the  IHstrict  Court  of  Prowers  County, 

In  January,  1888,  John  E.  Godding,  plaintiff  in  error, 
brought  suit  against  James  W.  Decker  on  iwo  promissory 
notes.  The  first  was  dated  June  28,  1887,  for  $700,  due 
sixty  days  after  date  at  the  bank  of  Lamar,  and  signed  by 
Decken  Descent  and  Godding.  According  to  the  pleadings 
and  proof  this  note  was  substituted  far  one  ditted  March  8, 
1887,  due  three  months  after  date,  for  the  same  sum  signed 
by  Decker  and  Descent.  This  latter  note  was  not  paid  at 
maturity,  and  the  one  sued  on  was  given  to  take  up  and  pro- 
tect the  unpaid  paper.  These  facts  are  of  little  consequence 
save  to  make  the  transaction  intelligible.  The  second  note 
bore  date  March  8th,  was  for  the  same  sum  due  six  months 
after  date.  Neither  note  having  been  paid  at  maturity,  and 
the  renewal  promise  of  June  28th  likewise  remaining  unpaid, 
the  present  suit  was  brought  on  both  notes  against  Decker 
alone.  On  his  motion  Descent  was  made  a  party  defendant 
but  failed  to  answer.  Decker  answered,  admitted  the  exe- 
cution of  the  notes,  and  set  up  that  these  notes  were  given 
in  performance  of  a  contract  entered  into  between  Godding 
of  the  one  part,  and  Decker  and  Descent  of  the  other,  where- 
by Godding  sold,  and  Decker  and  Descent  bought,  blocks 
40,  41  and  42  in  an  addition  to  the  town  of  Lamar.  The 
defendant  then  averred  that  he  was  induced  to  enter  into  the 
contract  by  the  fraudulent  representations  of  Godding  con- 
cerning his  title  to  the  property.  At  the  date  of  the  conti*act, 
March  8th,  Decker  and  Descent  paid  Godding  $700  in  cash, 
and  executed  these  two  notes  for  the  balance  of  the  considr 
eration.  Decker  averred  that  Godding  was  without  a  valid 
and  marketable  title,  and  that  the  title  was  in  the  govern* 
ment.     Decker  admitted  his  refusal  to  pay  the  notes,  and 
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based  his  refusal  upon  the  failure  of  title.  In  the  prayer 
with  which  his  answer  concluded,  he  asked  that  the  contract 
be  adjudged  null  and  void,  and  that  it  be  rescinded  as  to 
him,  and  offered  to  reconvey  his  undivided  one  half  of  the 
premises.  The  answer  contained  no  statement  that  the  pos- 
session of  the  premises  had  been  surrendered  or  any  oflEer  to 
surrender  or  reconvey  other  than  whnt  is  contained  in  the 
piayer  as  stated. 

The  defendant  Decker  then  undertook  to  set  up  a  counter- 
claim on  his  behalf,  and  in  it  substantially  averred  that  on 
the  7th  of  March  he,  with  Frank  Descent,  made  a  contract 
with  Godding,  whereby  in  consideration  of  f700  cash  paid, 
and  $1,400  more  to  be  paid  in  two  installments,  three  and 
six  months  from  the  date  of  the  contract,  Godding  agreed  to 
sell  to  them  the  described  property.  Decker  then  aveiTed 
that,  for  the  purpose  of  defmuding  him.  Godding  fraudu- 
lently represented  that  he  had  a  good  title  and  would  convey. 
These  averments  were  followed  b}-  an  allegation  that  God- 
ding bad  no  valid  and  marketable  title,  but  that  it  was  at 
the  time  of  the  contract  and  afterwards  in  the  government 
of  the  United  States.  He  averred  damage  in  the  sum  of 
$850,  which  was  one  half  of  the  sum  paid  on  the  original 
contract,  and  prayed  that  the  contract  be  adjudged  null  and 
void  and  rescinded,  and  offered  to  reconvey,  and  asked  judg- 
ment for  the  specified  sum.  The  counterclaim  contained  no 
statement  concerning  the  possession  or  surrender,  and  was 
without  any  averment  of  an  offer  to  rescind,  or  an  offer  to 
reconvey,  prior  to  the  suit.  The  plaintiff  replied  and  denied 
all  the  allegations,  and  then  set  up  that  when  the  bargain 
was  made  and  the  money  paid  he  executed  a  bond  to  Decker 
and  Descent  in  the  penalty  of  $4,000,  which  recited  that  God- 
ding had  agreed  to  sell  Decker  and  Descent  certain  described 
property,  and  that  the  bond  had  for  its  condition  that,  if 
Decker  and  Descent  should  pay  the  notes  at  maturity,  and 
the  taxes  on  the  blocks,  Godding  should,  on  the  completion 
of  the  payments,  execute  and  deliver  a  good  and  sufficient 
warranty  deed  to  Decker  and  Descent,  or  to  such  persons 
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they  might  name.  The  bond  recited  that  in  case  of  a  failure 
to  pay.  Godding  could  treat  Decker  and  Descent  as  tenants 
holding  over,  or  might  enforce  the  payment  of  the  notes. 
The  bond  further  provided  that,  if  the  purchase  money  should 
not  be  paid  according  to  the  tenor  of  the  notes,  then  Decker 
and  Descent  should  forfeit  that  part  of  the  consideration 
paid.  In  his  reply  Godding  stated  that  on  the  8th  of  March 
he  held  a  receiver's  receipt  for  the  land,  and  that  no  contest 
respecting  his  entry  was  pending  in  the  land  office,  although 
he  admitted  that  one  Carrie  Myton  had  filed  a  protest  in  the 
laud  office  at  Lamar,  protesting  against  the  making  of  any 
title  to  him.  The  protest  was  dismissed,  and  the  receiver's 
receipt  issued  prior  to  the  time  the  contract  was  made,  and 
tiiese  tacts  seem  to  have  been  fully  known  and  discussed  be- 
tween the  parties  at  the  time  of  the  sale.  The  case  was 
tried  largely  on  a  stipulation  which  disclosed  the  issuance  of 
the  i-eceipt  on  the  23d  of  February,  1887,  the  platting  of  the 
land,  the  making  of  the  conti-act  as  stated  in  the  pleadings, 
and  its  performance  to  the  extent  mentioned.  The  bond  w^as 
set  out,  the  record  of  the  receiver's  receipt  stated,  and  by 
express  agieement  the  controversy  was  narrowed  to  the  con- 
sidei-atiou  of  four  matters.  Fii-st,  the  circumstances  of  the 
execution  of  the  paper  signed  by  Decker,  Descent  and  God- 
ding. Second,  Godding's  representation  as  to  his  title  to  the 
premises.  Third,  the  knowledge  which  Decker  and  Descent 
had  concerning  the  situation  of  the  title.  Fourth,  the  proof 
as  to  the  title  which  was  to  be  attacked.  This  was  to  be 
made  subject  to  objections  by  the  production  of  a  transcript 
from  the  land  office  in  the  matter  of  Carrie  Myton's  protest, 
and  sundry  letters  from  the  officei-s  of  the  land  department 
of  the  government  concerning  the  protest  and  its  disposition. 
Descent  and  Decker  were  fully  informed  concerning  the 
status  of  Godding's  title,  and  they  bought  and  took  the  bond 
knowing  that  he  held  a  receiver's  receipt,  issued  after  a  pro- 
test had  been  filed  by  Carrie  Myton  in  the  local  office  where 
Godding's  application  was  pending.  The  only  evidence  of- 
fei-ed  under  the  stipulation  concerning  the  proceedings  in  the 


202  Godding  v.  Decker  bt  al.  [Jan.  T., 

land  ofSce  may  be  conveniently  subdivided  into  three  parts. 
The  first  called  ^'  exhibit  C  "  appears  to  be  a  kind  of  docket 
recital  of  what  was  done  in  the  local  land  office.  It  is  a 
chronological  statement  by  the  register  of  the  land  office  of 
what  was  done,  but  contains  no  copies  of  any  instrument 
filed,  nor  any  copies  of  papers  showing  what  was  done  other- 
wise than  as  may  appear  from  these  docket  entries.  The 
evidence  was  objected  to  but  admitted.  The  defendant  fol- 
lowed this  proof  by  a  copy  of  a  letter  from  the  commissioner 
of  the  land  office  reviewing  tlie  proceedings  of  the  local  offi- 
cers, and  concludes  with  an  order  which  in  effect  undertakes 
to  suspend  the  entry  and  reinstate  the  case  for  hearing.  A 
rehearing  was  had,  the  original  action  of  the  local  officeni 
reaffirmed,  and  this  action  was  apparently  again  subjected 
to  review  in  the  land  office  at  Washington.  The  plaintiff 
introduced  the  commissioner's  letter  showing  that  the  de- 
partment sustained  the  action  of  the  local  officers  and  affirmed 
the  validity  of  the  entry.  This  last  letter  was  dated  Au- 
gust 81, 1889,  and  was  some  five  months  prior  to  the  final 
decree  in  the  case.  It  is  contended  that  an  appeal  was  taken 
from  this  decision  of  the  commissioner  to  the  secretary  of 
the  interior,  who  is  the  head  of  the  land  department,  but  it 
is  proven  only  by  this  recital  in  exhibit  C : — "  Appeal  filed 
November  19,  1889,  and  transmitted  to  the  Commissioner 
G.  L.  O.  December  24, 1889." 

The  evidence  disclosed  that  Decker  and  Descent  went  into 
the  possession  of  the  property  at  the  time  of  the  making  of 
the  contract  and  dealt  with  it  as  owners,  and  negotiated  with 
divers  parties  with  reference  to  the  sale  of  a  portion  of  the 
lots  embraced  in  the  blocks  which  they  purchased. 

On  this  record  and  proof  a  decree  was  entered  which  sub- 
stantially recited  that  Godding  was  indebted  to  Decker  for 
$350,  with  interest  at  ten  per  cent  from  March  8, 1887  ;  that 
he  should  recover  nothing  on  his  promissory  notes,  and  that 
the  contract  between  Godding  and  Decker  and  Descent 
should  be  rescinded  and  be  held  null  and  void  as  to  Decker, 
and  that  Decker  should  reconvey  an  undivided  one  half  in- 
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terest  in  the  property  acquired  by  virtue  of  the  contract. 
An  execution  was  ordered  accordingly.  There  was  no  find- 
ing, disposition,  or  determination  of  the  controversy  in  so 
far  as  regarded  Descent,  although  it  appeared  that  a  sum- 
mons was  issued  to  him  on  October  4th,  and  served  Octo- 
ber 9th.  Descent  was  thus  brought  into  the  case  by  process, 
but  his  rights  and  interests,  and  Godding's  rights  and  inter- 
ests as  to  him,  were  left  wholly  undetermined. 

To  review  this  judgment  and  decree  Godding  sued  out  a 
writ  of  error. 

Mr.  Byron  L.  Cabb  and  Messrs.  Steele  &  Malone,  for 
plaintiffs  in  error. 

Mr.  Clarence  Way  and  Mr.  James  S.  McGinnis,  for 
defendants  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

In  many  particulars  the  contract  under  consideration 
was  executory.  It  had  not  been  concluded  by  the  transfer 
of  title,  and  the  balance  of  the  considemtion  was  to  ante- 
date in  its  payment  the  delivery  of  the  deeds.  It  there- 
fore follows  that  Decker  and  Descent  are  not  brought  within 
the  scope  of  the  principle  which  obligates  them  to  resort  to 
the  covenants  in  the  deed  for  their  remedy,  but  they  are  en- 
titled to  set  up  a  want  of  considei'ation,  and  the  defects  in 
the  title,  if  any,  when  sued  for  the  purchase  price.  Their 
right  to  insist  upon  a  marketable  title  is  equally  clear.  It 
is  now  almost  universally  conceded  that  an  agreement  to 
make  a  good  title  is  implied  in  every  executory  contract  for 
the  sale  of  lands,  and  that  the  purchaser  cannot  be  compelled 
to  accept  one  that  is  defective  unless  he  has  expressly  agreed 
to  receive  whatever  the  vendor  may  be  able  to  convey. 
Powell  V,  Conant  et  aL^  88  Mich.  896 ;  Murphin  v.  Scovell^  41 
Minn.  262;  Moore  v.  Williams,  115  N.  Y.  686;  Swan  v. 
Drury  et  a!.,  22  Pick.  486 ;  Rawle  on  Covenants  for  Title 
(4th  ed.),  p.  48. 

The  agreement  concerned  real  property,  and  by  the  terms 
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of  the  bond  Oodding  agreed  to  sell  to  Descent  and  Decker 
the  premises  named  in  the  instrument.  The  implied  oblige 
tion  raised  by  the  terms  of  the  instrument  was  that  he  should 
transfer  title  without  defects  of  which  the  defendants  could 
lawfully  complain.  It  must  be  ascertained  what  title  Clod- 
ding had  and  what  the  record  discloses  concerning  its  alleged 
imperfection.  It  must  be  conceded  that  the  fee  was  in  the 
government.  Godding  only  held  the  receiver's  receipt  for 
the  purchase  money.  That  this  is  a  good  title  concerning 
which  parties  may  contract,  and  which  a  vendee  will  be 
bound  to  tivke  if  it  be  evidenced  by  receipts  properly  exe- 
cuted by  the  ofBcei-s  of  the  government,  can  scarcely  be 
questioned.  This  matter  is  fully  covered  by  the  statute  and 
amply  settled  by  a  long  course  of  federal  adjudication.  The 
Colorado  statute  declares  in  section  1310  that  the  certificate 
of  the  register  and  receiver  of  the  purchase  of  any  tract  of 
land  shall  be  deemed  and  taken  as  evidence  of  title.  It  is 
declared  to  be  superior  to  all  other  evidence  of  title  to  gov- 
ernment land,  except  a  patent  from  the  government  for  the 
same  identical  tract.  Land  thus  entered  has  always  been 
held  to  be  the  subject  of  contract  and  sale,  and  the  receipt 
of  the  money  tind  the  issuance  of  the  certificate  have  uni- 
versally been  held  to  be  such  a  segregation  of  the  land  from 
the  public  domain  as  to  entitle  the  party  to  his  patent,  and 
to  warrant  legal  proceedings  for  the  purposes  of  procuring 
it.  Carroll  v.  Safford^  etc.^  8  How.  U.  S.  441 ;  Meyers  v. 
Croft,  13  Wall.  291 ;  Simmons  v.  Warner,  101  U.  S.  260 ; 
Deffeback  v.  Hawke,  115  U.  S.  392. 

Under  these  authorities  Godding  had  a  title  concerning 
which  he  had  a  right  to  bargpiin  ;  it  was  marketable,  and  it 
was  not,  in  legal  contemplation,  clouded  by  defects  of  which 
the  vendees  had  a  right  to  complain,  unless  in  some  leg'iti- 
mate  manner  it  was  established  that  the  My  ton  protest  con- 
stituted such  an  imperfection.  There  are  many  reasons  "why 
this  cannot  be  true.  There  is  a  broad  distinction  between 
the  rights  of  a  contestant  and  those  enjoyed  by  one  who 
simply  files  a  protest  to  inform  the  government  that  the  ap- 
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pellant  is  without  right  to  enter  the  land.  If  the  register 
and  receiver  see  fit  to  take  the  applicant's  money  and  issue 
him  a  receipt  which  evidences  his  purchase  of  the  land,  the 
effect  of  that  certificate  cannot  be  destroyed  by  any  subse- 
quent appeal  which  may  be  taken  by  the  protestant.  It  is 
undoubtedly  true,  under  the  fedei-al  statutes,  sections  453- 
2478  R.  S.,  that  the  disposal  of  the  public  land  is  committed 
to  the  authority  of  the  officers  of  the  interior  department, 
and  they  may  withhold  the  certificate  of  purchase  pending 
a  subsequent  hearing  concerning  the  right  of  the  claimant  to 
enter.  It  is  equally  true  that,  if  the  certificate  has  been  is- 
sued, the  land  office  may,  under  certain  circumstances,  can- 
cel the  entry.     ComelitM  v,  KesaelU  128  U.  S.  456. 

This  concession  does  not  affect  the  present  case,  since  the 
question  here  is,  whether  the  title  was  rendered  defective  by 
the  appeal  which  it  is  contended  the  protestant  took  from 
the  decision  of  the  commissioner  of  the  general  land  office  to 
the  secretary  of  the  interior.  It  is  not  discussed,  nor  is  it 
decided,  what  effect  on  the  title  the  action  of  commissioner 
Sparks  in  suspending  the  entry  had  with  regard  to  it,  since 
subsequent  to  this  action  the  entry  was  affirmed  and  the  ac- 
tion of  the  local  land  officei's  sustained.  This  was  done  prior 
to  the  trial  of  this  suit,  so  that  when  the  proofs  were  made, 
and  the  decree  entered,  Godding  had  a  title  evidenced  by 
an  UDSuspendod  receipt  which  was  in  full  force  and  affected 
by  nothing  unless  by  the  alleged  appeal.  The  right  of  ap- 
peal is  only  given  in  those  cases  where  questions  arise  as  to 
the  right  of  pre-emption  between  different  settlers:  U.S. 
Revised  Statutes,  §  2273. 

The  right  of  appeal  being  thus  expressly  conferred  upon 
certain  classes  of  persons,  it  must,  by  the  very  force  of  the 
expression,  be  held  to  exclude  protestants  from  the  class  to 
which  the  right  is  given.  The  legitimate  result  of  this  rea- 
scming  is,  that  the  attempted  appeal  by  Myton  from  the  com* 
missioner  to  the  secretary  did  not  constitute  a  defect  which 
eatitled  the  vendee  to  insist  upon  the  rescission  of  the  con* 
tract,  aud  permitted  him  to  defend  in  an  action  for  the  re- 
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eoyery  of  the  purohase  money.  If  this  conclusion  were 
unsatisfactory  and  not  so  adequately  sustained,  it  would  still 
be  held  that  there  was  no  proof  of  any  legal  defect  justifying 
a  rescission.  The  exhibit  which  the  defendant  offered  in  evi- 
dence to  show  that  an  appeal  had  been  taken  was  not  com- 
petent proof  of  any  such  fact.  The  notice  of  an  appeal  in 
accordance  with  the  rules  and  practice  of  the  land  office,  or 
a  certified  copy  of  it  if  admissible,  was  the  only  legitimate 
evidence  of  the  taking  of  that  step. 

With  respect  to  the  character  of  the  title,  it  only  remains 
to  consider  whether  it  is  enough  for  the  vendor  to  be  able  to 
make  a  good  title  at  the  time  of  the  decree,  or  whether  his 
title  must  have  been  perfect  at  the  time  he  entered  into  the 
agreement.  It  seems  to  be  well  settled  that  the  court  is  not 
authorized  to  decree  a  rescission,  if  at  the  time  of  the  hearing 
the  plaintiff  is  able  to  remedy  the  defect  complained  of  and 
make  the  title  which  he  originally  undertook  to  convey : 
Kimball  v.  WeaU  16  Wall.  877 ;  Diggs  v.  Curhy,  40  Ark.  420. 

It  is  conceded  that  this  principle  is  necessarily  subject  to 
some  modifications,  and  that  the  plaintiff  must  respond  to 
whatever  damages  the  vendees  may  have  sustained  by  reason 
of  the  delay  in  the  completion  of  the  agreement.  The  ex- 
ception need  hardly  be  stated,  since  the  record  is  barren  of 
testimony  respecting  this  matter.  It  is  only  referred  to  lest 
on  the  subsequent  trial  the  rule  may  be  assumed  to  have 
been  too  broadly  stated. 

The  force  and  applicatioti  of  these  principles  is  not  de- 
stroyed by  the  form  of  the  defense,  nor  affected  by  the  cir- 
cumstance that  Decker  alleged  fraud  in  the  procurement  of 
its  execution.  In  respect  of  this  particular  feature  of  the 
case,  the  record  is  barren  of  any  evidence  which  even  tended 
to  show  misrepresentation  on  the  part  of  the  vendor  concern- 
ing his  title.  Decker  stated  on  the  stand  that  the  situation 
and  the  character  of  Godding's  title  had  frequently  been 
made  the  subject-matter  of  discussion  prior  to  the  purchase, 
and  that  the  execution  of  the  agreement  had  only  been  de- 
layed to  await  the  delivery  of  the  receiver's  receipt,  which 
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both  parties  assumed  would  make  a  valid  title  concerning 
which  they  might  contract.  In  respect  of  this  matter,  the 
present  seems  to  be  one  of  those  cases  where  what  appeared 
like  a  valuable  acquisition  at  the  time  it  was  initiated  turned 
out  to  be  a  bad  bargain,  from  which  the  vendee  would  like 
to  escape. 

Decker  was  not  entitled  to  defend  the  action  for  the  con- 
sideration money,  because  of  the  character  of  the  title  which 
Godding  was  able  to  convey.  He  was  equally  without  right 
to  insist  on  the  rescission  of  the  contract  because  of  the  al- 
leged fraud  of  the  vendor. 

That  part  of  the  decree  which  rescinds  the  contract  is  not 
justified  by  the  record.  It  is  quite  generally  held  that  a  party 
may  not  rescind  a  contract  without  at  least  returning,  or  of- 
feiing  to  return,  the  fruits  of  his  agreement,  and  restoring  so 
far  as  he  may,  either  in  fact,  or  by  tender,  the  other  to  his 
original  possession.  Decker's  answer  contained  no  allegation 
that  he  had  surrendered  or  had  offered  to  surrender  posses- 
sion, or  that  he  had  conveyed,  or  offered  to  reconvey  any  title 
which  he  had,  or  that  he  had  released,  or  offered  to  release 
Godding  from  his  contract.  Martin  v.  Chambers^  84  Ills.  579 ; 
Dennis  et  al.  v,  JoneSy  ^^  N.  J.  E.  513;  Garrett  et  aL  v. 
Lynch,  44  Ala.  204  ;  KnuckolU  v.  Lea,  29  Tenn.  677;  War- 
velle  on  Vendors,  chap.  31,  p.  849. 

The  defendant  was  as  negligent  in  his  proof  as  he  was  in 
his  plea,  for  he  failed  to  show  any  offer  to  perform  on  his 
pai-t,  or  any  demand  to  rescind,  and  at  the  date  of  the  trial 
remained  in  possession  and  control  of  the  property.  He  did 
not  therefore  entitle  himself  to  a  decree  for  the  rescission. 
There  is  another  reason  equally  fatal  to  the  decree  entered. 
It  is  in  the  form  of  a  judgment  in  favor  of  Decker  and  against 
Godding  for  the  rescission  of  the  one  half  of  a  joint  contract 
and  the  recovery  of  an  aliquot  part  of  a  joint  right  in  favor 
of  one  who  occupies  the  position  of  a  plaintiff  in  an  action. 
The  action  as  originally  brought  was  on  two  promissory  notes 
against  Decker  alone,  to  recover  that  which,  under  our  stat- 
ute, he  was  severally  liable  to  pay.    It  was  no  defense  to  him 
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that  the  joint  maker  was  not  sued.  It  appears  that  after  the 
institution  of  the  action  Descent  was  on  Decker*s  motion 
served  with  process  and  brought  into  the  suit.  This  may  be 
of  small  consequence  in  the  determination  of  the  question 
which  will  be  discussed,  but  it  is  referred  to  to  ^«how  the 
anomalous  character  of  the  result  airived  at.  Descent  never 
appeared  in  the  action.  Having  been  served  with  a  sum- 
mons it  was  indispensable  that  some  action  be  taken  concern- 
ing this  defendant.  Descent  was  before  the  court,  and  no 
final  judgment  could  properly  be  entered  without  disposing 
of  the  case  as  to  all  the  defendants  served.  Bissell  et  al.  v. 
CtMhman^  5  Colo.  76. 

Regardless  of  this  technical  defect  which  would  necessitate 
the  reversal  of  the  judgment,  it  must  be  adjudged  upon  a 
broader  basis  that  Decker's  cross  complaint  cannot  be  sus- 
tained. It  will  be  recollected  that  after  setting  up  his  de- 
fense of  a  want  of  consideration  and  fmud  inuring  in  the 
agreement,  Decker  filed  a  cross  complaint  setting  up  the  same 
fraud,  and  thereby  sought  to  recover  from  Godding  the  one 
half  of  the  $700  which  he  and  Descent  originally  paid  as  part 
of  the  purchase  price.  This  he  was  permitted  to  do,  and 
judgment  passed  in  his  favor.  From  the  cross  complaint  it 
appeared  that  the  agreement  was  between  Godding  of  the 
one  part  and  Decker  and  Descent  of  the  other,  and  that  the 
only  promise  which  Decker  made  was  to  convey  to  them  jointly 
on  the  payment  of  the  consideration  specified.  It  necessa- 
rily follows  that  if  the  cause  of  action  set  up  in  the  cross 
complaint  grows  out  of  the  contract  entered  into  between 
Godding  of  the  one  part  and  Decker  and  Descent  of  the 
other,  it  was  a  joint  right  running  to  Decker  and  Descent, 
and  not  a  several  contract  running  to  each.  It  was  univer- 
sally true  at  the  common  law  that  wherever  a  contract, 
whether  written  or  verbal,  was  made  with  two  or  moi'e  per- 
sons, and  their  legal  interest  was  joint,  all  the  obligees,  cove- 
nantees or  promisees,  if  living,  must  join  as  plaintiffs.  There 
was  no  such  thing  as  a  joint  and  several  right,  corresponding 
to  the  joint  and  several  liability  of  various  promisors.     It 
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was  either  several  so  that  one  only  could  sue,  or  joint  so  that 
all  must  sue.  This  legal  distinction  has  not  been  varied  by 
any  statute  in  this  state  except  in  one  particular.  Doubtless 
according  to  one  provision  of  our  Code  of  1887,  section  12, 
under  some  circumstances  where  parties  jointly  interested  re- 
fuse to  join  as  plaintiffs  they  may  with  proper  pleadings  be 
made  defendants,  and  the  sole  plaintiff  thereby  overcome  this 
limitation  on  his  right  to  sue.  Decker  did  not  attempt  to 
bring  his  cross  complaint  within  the  scope  of  that  provision. 
He  simply  filed  a  cross  complaint  and  sought  to  recover  his 
half  of  a  joint  cause  of  action.  This  he  could  not  do.  The 
proofs  amply  demonstrate  that  it  was  a  sale  to  both,  a  con- 
tract with  both,  and  whatever  was  done  concerned  their 
common  interest.  If  any  cause  of  action  came  to  them  by 
reason  of  the  contract  it  came  to  them  jointly,  and  they  must 
unite  in  whatever  action  they  would  bring.  This  principle 
was  plainly  recognized  in  Exchange  Bank  v,  Ford^  7  Colo. 
814,  where  the  court  construed  that  section  of  the  code  which 
authorizes  an  action  to  be  brought  against  one  when  there 
may  be  a  liability  on  the  part  of  several.  It  is  wholly  un- 
necessary to  enter  into  a  discussion  to  establish  that  where 
one  party  files  a  cross  complaint  he  thereby  becomes  a  plain- 
tiff, and  can  only  maintain  his  remedy  under  that  pleading, 
by  proof  which  shall  show  that  he,  on  wliose  behalf  it  is  filed, 
has  a  cause  of  action  which  he  is  entitled  to  maintain  against 
the  plaintiff  in  the  suit.  This  did  not  appear  in  the  present 
case,  and  therefore  under  the  cross  complaint  the  court  could 
not  rightfully  enter  a  judgment  in  favor  of  Decker  for  the 
one  half  of  the  money  originally  paid. 

The  judgment  for  the  one  half  of  the  purchase  money  nec- 
essarily depends  on  that  part  of  the  decree  which  rescinds  the 
contract.  When  it  is  determined  that  neither  the  alleged 
fraud  nor  the  character  of  the  title  brings  this  right  to  Deck- 
er, it  concludes  him  as  to  the  payment  which  was  made  when 
the  contract  was  entered  into.  By  the  express  terms  of  the 
agreement  the  vendees  were  to  forfeit  what  they  paid  on  the 
8th  of  March,  if  they  failed  to  pay  the  balance  of  the  agreed 
Vol.  Ill— 14 
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price.     So  long  then  as  the  agreement  was  untainted  by  fraud, 

and  there  was  no  breach  of  the  implied  covenant  to  convey  a 

good  title,  no  cause  of  action  for  any  part  of  what  had  been 

paid  could  arise  in  favor  of  Decker  and  Descent,  or  either  of 

them. 

These  are  all  the  questions  which  it  is  deemed  necessary 

to  consider,  either  for  the  purposes  of  the  present  decision, 

or  with  respect  to  any  subsequent  trial  which  may  hereafter 

occur.     For  the  errors  committed  by  the  court  with  respect 

to  the  mattera  discussed  this  judgment  must  be  reversed  and 

remanded. 

Heversed. 


«^«»» 


Woodbury,  Appellant,  v.  Hinckley,  Appellee. 

1.  COMMEBGIAL  PaPEB — ^DEFENSES. 

An  indorsement  of  a  promissory  note  after  maturity  passes  the  title, 
but  does  not  prevent  the  maker  from  interposing  any  defense  he 
had  against  the  payee. 

2.  COMMKKCIAL  PaPEB — PRACTICE. 

Questions  as  to  the  ownership  of  the  note  sued  on  which  was  trans- 
ferred after  maturity  are  of  no  importance  to  the  defendant.  Such' 
questions  only  become  important  when  the  transfer  prevents  a  de- 
fense. 

8.  Error,  when  cured. 

After  the  overruling  of  a  motion  for  a  nonsuit  the  error  is  obviated  by 
evidence  of  tlie  party  in  his  own  behalf,  which  supplies  the  defect 
existing  in  that  of  the  plaintiff. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Messrs.  Norrts  &  Howard,  for  appellant. 
Mr.  Ralph  Talbot,  for  appellee. 
Reed,  J.,  delivered  the  opinion  of  the  court. 
Suit  was  brought  before  a  justice  of  the  peace  upon  a 
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note  of  f200,  with  interest,  dated  February  5,  1890,  exe- 
cuted by  appellant,  payable  to  the  order  of  George  R.  Smith ; 
on  July  1st  following,  was  indorsed  in  blank  by  the  payee. 
It  appears  to  have  been  established  and  conceded  upon  the 
trial  that  the  note  was  indorsed  after  maturity,  consequently, 
was  open  to  any  defense  the  maker  had  agaii)st  the  payee. 

Prior  to  February  1st,  the  date  of  the  note,  Woodbury, 
Smith  and  one  Simmons  had  been  partners  in  business.  On 
that  date  appellant  bought  Smith's  interest  in  the  business 
and  the  partnership  was  dissolved.  In  the  purchase  of  such 
interest,  the  note  in  question  was  made,  also  another  matUF- 
ing  later.  At  the  time  of  the  purchase  and  dissolution,  as 
appeared  by  the  pai-tnership  books.  Smith  owed  the  other 
members  of  the  firm  near  $200.  Upon  the  trial  appellant 
claimed  to  have  bought  the  account  from  his  partners,  and 
attempted  to  set  it  off  against  the  note.  It  was  contended 
by  the  plaintiff  that  appellant  assumed  such  indebtedness  of 
Smith  at  the  time  of  the  purchase,  and  that  the  notes  were 
given  for  the  balance.  The  court  so  found  with  the  excep- 
tion of  one  item  of  about  $12.00,  which  was  allowed  as  a  set- 
off. An  appeal  was  taken  to  the  county  court  from  the 
judgment  of  the  justice  of  the  peace ;  a  trial  had  to  the 
court,  judgment  for  plaintiff  for  $195.55,  sustaining  the 
judgment  below.  Appeal  was  taken,  and  the  case  came  into 
this  court. 

Upon  the  trial  the  note  was  offered  in  evidence ;  it  was 
objected  to  because  the  signature  of  the  maker  had  not  been 
proved,  and  it  was  not  shown  that  the  plaintiff  was  the  owner 
of  the  note.  The  objection  was  overruled,  note  admitted  in 
evidence,  and  plaintiff  rested.  Defendant  moved  for  a  non- 
suit on  the  same  grounds  contained  in  the  objection  above 
stated.  The  motion  was  denied,  and  the  denial  assigned  for 
error.     This  is  the  only  error  relied  upon  in  argument. 

The  note  was  negotiable,  the  title  passed  by  the  indorse- 
ment, its  transfer  after  maturity  was  conceded,  and  the  de- 
fendant allowed  to  interpose  any  defense  he  had  against  the 
payee ;  consequently,  it  was  to  the  defendant  a  matter  of  no 
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importance  who  owned  the  note.  Such  questions  only  be- 
come  important  when  the  transfer  prevents  a  defense. 

It  is  very  doubtful  under  our  statute  whether  plaintiff  is 
required  to  prove  the  execution  of  the  note  unless  its  execu- 
tion is  denied  under  oath,  but  it  is  not  necessary  to  decide 
the  question  in  this  case.  Instead  of  relying  upon  his  mo- 
tion for  a  nonsuit,  defendant  went  on  and  interposed  his  de- 
fense, himself  testifying  to  its  execution  and  delivery.  ^^  After 
the  overruling  of  a  motion  for  a  nonsuit  the  error  is  obviated 
by  evidence  of  the  party  in  his  own  behalf,  which  supplies 
the  defect  existing  in  that  of  the  plaintiff."  Railway  Co.  v. 
Henderson^  10  Colo.  1 ;  Jennings  v.  First  Nafl  Bank^  13  Colo. 
417. 

This  supposed  error  being  the  only  one  relied  upon  by  coun- 
sel, and  the  judgment  being  waiTanted  by  the  evidence,  it 

will  be  affirmed. 

Affirmed. 
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Bloom  bt  al.,  Appellants,  v.  West  et  al..  Appellees. 

1.  Watbb  Rights. 

Water  rights  are  not  appitrtenanoeB. 

2.  Wateb  Riohtb — CowsTiTUTiONAi,  Law. 

Section  6,  art.  16  of  the  Constitution,  which  provides  that  '^  priority  of 
appropriation  shall  give  the  better  right,  as  between  those  using  the 
water  for  the  same  purposes,"  applies  to  the  respective  rights  of 
different  parties,  claiming  the  same  interest  adversely. 

3.  Wateb  Rights — ^Evidekcb. 

As  water  rights  are  not  appurtenances,  proof  of  title  to  the  land  on  whicli 
they  have  been  used  is  not  required  in  an  action  between  the  pur- 
chasers thereof  to  determine  their  respective  rights;  the  extent  of 
the  land  irrigated  can  only  be  regarded  as  data  upon  which  an  equi- 
table division  of  the  water  may  be  based. 


Appeal  from  the  District  Court  of  Las  Animas  County. 


A  suit  in  chancery  was  brought  by  appellees  to  be  declared 
to  be  the  owners  of  one  eighth  of  the  water  carried  by  an  ir- 
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rigating  ditch  known  as  the  "  The  Hoehne  Ditch,'*  and  in 
addition  to  one  eighth,  of  an  indefinite  quantity,  described 
in  the  complaint  to  be  "  the  owner  of  the  right  to  use  for  irri- 
gating, (certain  lands  described  amounting  to  forty  acres  or 
more,)  that  portion  of  said  water  conveyed  by  said  ditch  neces- 
sary for  the  proper  irrigation  for  agricultural  purposes  of  said 
landy  and  w  tJie  owner  of  the  right  to  use  said  ditch  for  con- 
ducting said  amount  of  water  necessary  for  the  irrigation  of 
said  land  for  agricultural  purposes  to  the  same.^* 

It  appears  by  the  pleading  and  evidence  that  other  parties, 
who  were  made  defendants,  were  the  owners  of  three  fourths 
of  the  ditch ;  that  their  ownership  and  rights  were  conceded. 
The  contest  being  over  the  remaining  one  fourth  claimed  to 
have  been  owned  by  appellee.  West,  and  Bloom  and  his  asso- 
ciates in  common,  their  respective  rights  and  ownership  of 
the  one  fourth  never  having  never  been  determined. 

Plaintiffs  asked  to  be  decreed  to  be  the  owners  of  the  in- 
terests as  above  statec^  and  that  the  defendants  (appellants) 
be  enjoined  from  in  any  way  interfering  with  it..  The  de- 
fendants answered,  admitting,  by  inference,  the  ownerehip 
of  plaintiffs  of  one  eighth  of  the  ditch,  admitting  also  that 
they  were  the  owners  of  one  eighth,  as  stated  in  the  complaint, 
but  denying  the  right  of  the  plaintiffs  to  any  interest  in  such 
eighth,  or  to  the  use  of  any  such  water  right  from  it  as  claimed 
in  the  complaint  for  the  use  of  the  lands  described ;  and  for 
further  answer,  and  what  may  be  regarded  as  a  cross  com- 
plaint, filed  the  following : — "  That  on  or  before  the  81st  day 
of  October,  1879,  one  Michael  Bashor  was  the  owner  of  an 
undivided  one  fourth  interest  in  said  Hoehne  Irrigating  Ditch ; 
that  at  said  time  and  prior  thereto,  he  used  the  water  con- 
veyed by  said  ditch  equal  to  one  fourth  thereof  to  irrigate 
the  northeast  quaiter  of  section  five  and  the  southwest  quarter 
of  the  southeast  quarter  and  the  north  half  of  the  southeast 
quarter  of  section  five,  township  thirty-two,  south,  of  i*ange 
sixty-two,  west;  that  on  or  about  the  said  date,  the  said 
Bashor  conveyed  to  the  plaintiff.  West,  an  undivided  one 
sixteenth  interest  in  said  ditch,  but  that  it  was  provided  in 
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said  conveyance  that  said  Bashor  should  retain  the  use  of  said 
water  conveyed  to  said  West,  at  all  times  when  the  said  West 
did  not  desire  to  use  the  same. 

*^  The  defendants  further  alleged  upon  information  and  be- 
lief that  said  West  never  appropriated  the  use  of  said  water, 
above  specified,  but  for  a  temporary  use  and  purpose  of  dip- 
ping sheep,  which  required  but  a  few  days  during  the  season ; 
that  at  all  other  times  said  water  was  used  and  appropriated 
by  said  Bashor  upon  the  lands  above  described,  and  more  par- 
ticularly upon  the  lands  hereinafter  described  which  were 
conveyed  by  said  Bashor  to  these  defendants. 

'^That  on  March  29,  1888,  said  Bashor  conveyed  to  these 
defendants  the  west  one  half  of  the  southeast  quarter  and 
the  west  one  half  of  the  northeast  quarter  of  section  five,  and 
by  said  conveyance,  also,  an  undivided  one  eighth  interest 
in  said  irrigating  ditch,  and  that  by  said  conveyance,  the  said 
Bashor  also  conveyed  all  the  appurtenances  appertaining  or 
belonging  to  said  lands ;  that  said  Bashor  had  prior  to  said 
time  conveyed  the  east  two  thirds  of  the  east  half  of  the  north- 
east quarter  of  section  five,  together  with  an  undivided  one 
sixteenth  interest  in  said  ditch. 

^^  That  defendants  are  informed  and  believe  that  the  re- 
mainder of  said  water  equal  to  one  fourth  of  the  water  con- 
veyed by  said  ditch  continued  to  be  appropriated  upon  the 
other  lands  owned  by  said  Bashor  up  to  the  time  the  same 
were  conveyed  to  these  defendants. 

''  The  defendants  further  allege  upon  information  and  be- 
lief that  the  amount  of  land  in  cultivation  upon  which  said 
water  was  used  for  irrigation  upon  that  propoi-tion  of  the 
lands  conveyed  to  these  defendants  was  greater  than  the 
amount  of  land  in  cultivation  upon  all  the  other  lands  owned 
by  said  Bashor. 

"  The  defendants  further  alleged  that  there  had  never  been 
a  partition  or  division  of  the  water  used  upon  said  lands  pur- 
chased by  Stanton  and  Presnell,  to  wit :  The  east  two  thirds 
of  the  northeast  quarter  of  section  five. 

^^  The  defendants  alleged,  upon  information  and  belief, 
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that  there  was  a  greater  amount  of  water  used  and  appro- 
priated upon  that  portion  purchased  by  these  defendants 
equal  to  one  twentieth  interest  in  said  ditch. 

**  The  defendants  further,  alleged  that  the  said  West  has 
claimed  the  right  to  appropriate  one  eighth  of  the  water  con- 
veyed by  said  ditch  upon  the  land  owned  by  him,  as  described 
in  the  complaints. 

"  Wherefore  defendants  demand  judgment  against  the 
-plaintiffs  for  a  decree  of  this  court,  establishing  their  right 
to  use  that  portion  of  the  water  conveyed  by  said  ditch  in 
addition  to  the  one  eighth  owned  by  them,  equal  to  the  pro- 
portion greater  than  one  eighth  which  was  used,  consumed 
and  appropriated  upon  the  lands  which  they  now  own,  and 
for  such  other  and  further  relief  as  may  be  meet  and  proper." 

To  which  new  matter  of  defense  and  cross  complaint  a 
replication  and  answer  were  filed,  traversing  all  the  mate- 
rial allegations.  A  trial  was  had  to  the  court ;  a  finding  in 
favor  of  the  plaintiffs  and  a  decree  entered,  the  material  part 
being  as  follows : 

"  Now  therefore,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  plaintiff  West  is  the  owner  of  an  undivided 
one  eighth  interest  in  said  ditch  and  the  waters  conveyed 
thereby,  and  in  addition  thereto,  is  the  owner  of  the  right 
to  conduct  through,  over  and  along  said  ditch  sufficient 
water  to  irrigate  for  agricultuial  purposes  the  said  west 
third  of  the  northeast  quarter  of  southeast  quarter  of  sec- 
tion five,  township  thirty-two,  south,  range  sixty-two,  west, 
as  an  appurtenance  to  said  land,  which  sufficiency  is  one 
seventy-second  of  the  water  conveyed  by  said  ditch ;  and 
that  the  defendants.  Bloom  and  J.  A.  and  Malon  D.  Thatch- 
er, are  the  owners  of  an  undivided  one  eighth  interest  in 
said  ditch  and  the  watera  conveyed  thereby,  less  and  sul>- 
ject  to  the  right  and  interest  of  plaintiff  West  to  take  from 
said  last  mentioned  one  eighth  sufficient  water  to  irrigate 
the  said  west  one  third  for  agricultural  purposes,  which  suf- 
ficiency is  hereinbefore  defined  as  one  seventy-second  of  the 
water  conveyed  by  said  ditch,  and  to  the  same  through,  over 
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and  along  said  ditch  to  said  land  as  an  appurtenance  thereto. 

^^  It  is  further  ordered  and  decreed  that  the  defendants  he 
and  are  hereby  perpetually  enjoined  from  interfering  with 
the  interest  in  said  ditch  hereby  deeded  to  plaintiff  West. 
It  is  further  ordered  that  each  of  the  parties  pay  one  half 
the  costs  of  this  proceeding/' 

The  defendants  were  also  perpetually  enjoined  from  inter- 
fering with  the  water  so  decreed.  An  appeal  was  taken  from 
such  decree. 

Mr.  J.  M.  John,  for  appellants. 

Messrs.  Waldbon  &  Hillhousb,  for  appellees. 

Reed,  J.,  deliyered  the  opinion  of  the  court. 

It  appears  that  as  early  as  1872  Michael  Bashor  owned  or 
had  possessory  titles,  or  claims,  and  the  possession  of  the 
lands  now  owned  by  both  parties  litigant;  also,  that  the 
Hoehue  ditch  was  in  existence  and  carrying  water,  and  it 
appears  to  have  been  conceded  that  Bashur  was  the  owner 
or  had  the  right  to  one  fourth  of  the  water  carried  by  the 
ditch  for  the  use  of  his  lands.  In  course  of  time,  Bashor^s 
lands  were  divided  and  passed  by  conveyances,  so  that  at  the 
time  of  instituting  this  suit  each  of  the  p^irties  were  owners 
of  a  portion  of  it.  Neither  the  date  of  the  construction  nor 
capacity  of  the  ditch  are  given.  It  is  not  shown  how  Bashor 
became  the  owner  of  one  fourth,  or  that  he  at  any  time  had 
any  evidence  of  title.  It  is  only  shown  that  he  was  the 
owner  of  the  water,  and  that  it  was  used  by  different  ten- 
ants occupying  different  parcels  of  the  land.  The  quantity 
of  water  separate  parcels  were  entitled  to  were  very  indefi- 
nitely defined,  if  at  all.  West,  for  instance,  it  appears  was 
using  his  place  for  sheep  raising,  and  for  a  long  time  only 
used  water  for  ^^  dipping  sheep  "  and  stock  purposes.  When 
not  so  used,  other  parties  used  it  upon  other  parts  of  the  land. 
The  farming  upon  other  parts  of  the  land  seems  to  have  been 
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some  years  confined  to  a  few  acres,  other  years  more,  and  some 
years  upon  portions  no  farming  whatever  was  done.  This 
desultory  and  uncertain  use  of  water  continued  for  several 
years,  and  the  land  passed  into  the  hands  of  the  parties  to 
this  suit.  It  does  not  appear  that  Michael  Bashor  or  any  of 
the  mesne  conveyancers  ever  conveyed  any  water  or  water 
rights  whatever.  Such  rights  appear  to  have  passed  by  com- 
mon consent  or  understanding  with  the  lands,  and  as  the 
original  right  of  Bashor  to  one  fourth  of  the  water  is  by 
the  co-ownera  conceded,  and  that  is  all  that  both  parties 
claim  in  the  aggregate,  no  title  is  in  question  ;  the  only  ques- 
tion being  how  that  one  fourth  should  be  divided  between 
the  two  sets  of  landowners  respectively. 

In  the  decree  it  is  said,  after  describing  the  laud,  the  water 
decreed  shall  pass  ^^  as  an  appurtenance  to  said  landf^  and 
counsel  upon  the  trial  appear  to  have  been  in  harmony  with 
the  court  in  regarding  the  water  as  appurtenant  to  the  land. 
This  view  originated  either  in  a  misconception  of  the  law  or 
in  the  unfortunate  use  of  a  word,  for  want  of  a  better.  Web- 
ster defines  appurtenance  as  "  that  which  belongs  to  some- 
thing else  ;  an  adjunct ;  an  appendage  ;  something  annexed 
to  another  thing  more  worthy,"  etc. 

Blackstone  defines  "  appurtenance : " — "  belonging ;  per- 
taining ;  incident,  as  a  right  of  way  appurtenant  to  land  or 
buildings." 

Bouv.  Law  Die. : — "  Things  belonging  to  another  thing  as 
principal,  and  which  pass  as  incident  to  the  principal  thing; " 
and  this  definition  is  sustained  by  numerous  legal  decisions, 
both  English  and  American.  Technically,  property  tangible 
and  corporeal,  capable  of  sale,  of  transfer  and  of  use  in  an- 
other place,  cannot  be  regarded  as  appurtenant  to  land ;  it 
must  be  incorporeal,  an  easement,  a  servitude.  In  Coke 
Litt.  121,  it  is  said,  ^^  that  nothing  can  be  appurtenant  un- 
less the  thing  agrees  in  quality  and  nature  to  the  thing 
whereunto  it  appertaineth ;  as  a  thing  corporeal,  properly, 
cannot  be  appurtenant  to  a  thing  corporeal,  nor  a  thing  in- 
corporeal to  a  thing  incorporeal,"  and  this  legal  fact  is  rec- 
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ognized  to  the  present  day.  According  to  the  recent  legal 
decisions,  a  party,  who  owns  land  and  the  right  to  use  water 
from  an  irrigating  ditch  or  canal,  has  two  separate  and  dis- 
tinct rights  of  property,  either  of  which  could  pass  by  as- 
signment or  conveyance,  i*egardless  of  the  other.  Hence, 
the  right  to  the  use  of  water  for  irrigation  from  an  artificial 
canal  for  conveying  it,  cannot  be  regarded  as  appurtenant  to 
the  land,  technically,  nor  at  common  law. 

The  physical  condition  of  the  country,  the  worthlessness 
of  land  without  water,  and  the  great  value  of  the  two  taken 
together  should  go  far  in  establishing,  in  all  cases  of  this 
kind,  joint  ownership  of  the  ditch,  and  its*  construction  for 
the  sole  purpose  of  applying  the  water  owned  by  each,  re- 
spectively, to  the  reclamation  of  his  own  land  and  apply- 
ing it  to  that  purpose  ;  the  necessity  of  the  union  of  the  two 
making  them  one  estate  and  the  water  right  an  easement, 
appurtenant  and  inseparable.  Many  able  lawyei-s  have  so 
regarded  such  conditions,  and  efforts  have  been  made,  un- 
successfully, to  have  the  doctrine  established  by  the  courts. 
In  Strickler  v,  Colo.  Springs^  16  Colo.  61,  the  question  of 
the  relation  of  water  to  land  under  conditions  above  stated, 
was  squarely  presented  and  authoiitatively  decided.  It  is 
there  said  : — "  It  logically  follows  that  the  right  to  the  use 
of  the  water  for  irrigation  is  a  right  not  so  inseparately 
connected  with  the  land  that  it  may  not  be  separated 
therefrom.  ♦  ♦  ♦  The  authorities  seem  to  concur  ia  the 
conclusion,  that  the  priority  to  the  use  of  water  is  a  prop- 
erty right.  To  limit  its  transfer  »  ♦  »  would  in  many  in- 
stances destroy  much  of  its  value.  *  *  *  What  difference 
can  it  make  to  others  whether  the  owner  of  the  priority  in 
this  case  uses  it  upon  his  own  lands  or  sells  it  to  otheratobe 
used  upon  other  lands?"  In  that  case  it  was  held  that 
water  originally  applied  to  specific  lands  for  irrigation  could 
be  sold,  taken  out  at  a  different  point ;  could  be  carried  in  a 
different  ditch  in  no  way  connected  with  the  land,  and  could, 
by  the  purchaser,  be  applied  to  a  different  and  distinct  use, 
clearl}'^  recognizing  two  separate  and  distinct  estates  entirely 
disconnected,  one  in  the  land  and  the  other  in  water. 
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At  the  time  of  the  trial  of  this  case  the  decision  had  not 
been  made^  but  it  will  readily  be  seen  that  it  is  utterly  repug- 
nant to  the  idea  of  water  as  "  appurtenant "  under  any  cir- 
cumstances. But  the  decree  in  this  case  may  be  put  upon 
another  and  the  true  ground,  and  affirmed. 

The  real  and  perhaps  the  only  question  tried  was,  the  ap- 
plication of  the  water  in  question  to  the  different  parcels  of 
land  and  the  priority  and  quantity  applied,  respectively,  to 
the  different  parcels  of  land  by  the  original  claimant  before 
the  estate  was  divided.  Much  of  the  testimony  of  each  side 
was  inconclusive  and  unsatisfactory — necessarily  so  from  the 
great  length  of  time  since  the  application  of  the  water,  and 
depended  entirely  upon  the  memory  of  the  witnesses. 

By  sec.  6,  art.  16,  of  the  Constitution,  it  is  said  :  "  Prior- 
ity of  appropriation  shall  give  the  better  right  as  between 
those  using  the  water  for  the  same  purpose,"  etc.  This  is 
evidently  intended  to  apply  to  the  respective  rights  of  differ- 
ent parties  claiming  the  same  interest  adversely.  Where, 
as  in  this  case,  there  is  no  adverse  claimant  and  the  assumed 
priority  is  predicated  upon  the  prior  application  and  distri- 
bution of  the  water  by  the  owner  of  different  parcels  of  the 
same  estate,  there  is  grave  doubt  if  it  has  any  application 
whatever,  when  a  water  light  is  declared  not  to  be  appurte- 
nant but  a  separate  and  distinct  property  interest.  Hence, 
we  cannot  regard  priority  in  the  distribution  and  use  of  water 
on  different  parcels  of  land  by  the  common  owner  as  conclu- 
sive or  controlling. 

But  the  controversy  may  be  regarded  as  an  attempt  to 
equitably  settle  the  respective  rights  of  the  parties,  and  as 
such,  the  prior  application  and  use  of  the  water  upon  the  re- 
spective tracts  was  a  proper  subject  of  inquiry,  as  between  the 
parties  the  right  of  each  would  seem  more  nearly  a  ''  presciip- 
tive  "  right  than  any  other,  and  the  parties  may  be  supposed 
to  have  dealt  with  their  common  grantor  on  the  basis  of 
water  distribution  as  it  had  previously  existed  at  the  time  of 
the  respective  conveyances.  Viewing  it  in  this  light,  we 
cannot  agree  with  counsel  that  the  decree  was  contrary  to 
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the  law  and  the  evidence,  which  are  the  principal  errors  as- 
signed and  relied  upon.  Although  in  some  respects  unsatis- 
factory, there  was  evidence  sufficient  to  warrant  the  decree. 
Nor  do  we  see  that  any  principle  of  law  was  violated.  It 
seems  to  have  been  simply  a  question  of  fact. 

It  is  ably  contended  that  appellee  failed  to  prove  by  proper 
testimony  a  title  to  the  land.  If  proof  of  title  was  necessary, 
it  does  not  seem  to  have  been  insisted  upon  at  the  trial  and 
exceptions  saved  so  as  to  make  it  available  upon  appeal. 
The  water  right,  if  legally  appurtenant,  and  an  incident  to 
the  land,  could  only  be  established  b}^  proof  of  title  to  the 
land  to  which  it  appertained,  but,  being  as  declared  in  the 
Strickler  case,  supra^  a  separate  and  distinct  property  right, 
no  property  In  the  land  need  have  been  shown,  and  the  land, 
the  extent,  number  of  acres  irrigated,  etc.,  can  only  be  re- 
garded as  data  upon  which  an  equitable  division  of  the  water 
could  be  based.  It  must  be  conceded  that  it  was  rather  an 
unsatisfactory  manner  of  ascertaining  what  each  claimant 
purchased,  but  seems  to  have  been  the  best,  if  not  the  only 
available,  method  of  arriving  at  a  conclusion. 

The  decree  of  the  district  court,  in  so  far  as  it  declares  the 
respective  rights  of  the  parties  to  the  water,  will  be  affirmed, 
but  the  case  will  be  remanded  to  enable  the  court  to  amend 
its  decree,  by  confining  it  to  declaring  the  share  owned  by 
each,  and  striking  out  that  portion  connecting  it  with  the 
land  as  an  appurtenance. 

Affirmed  in  party  and  remanded  to  have  decree  amended. 


Mabtik,  Plaintiff  in  Ebbob,  v.  Pittman,  Defendant  in 

Ebbob. 

1.   PBACnCE. 

Both  parties  having  regarded  and  treated  this  action  as  one  arising  un- 
der the  statute,  and  there  being  no  evidenee  to  the  contrary,  it  is 
considered  as  such  by  the  court. 
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2.  Statutobt  Action— Conditioks  PRBcsDEirr. 

To  entitle  a  settler  upon  the  public  lands  of  the  United  States  to  main- 
tain any  ol  the  actions  mentioned  in  section  8  of  chap.  00,  Gen. 
Stats.,  he  is  required,  as  conditions  precedent,  to  have  his  claim 
marked  out  so  that  the  boundaries  thereon  may  be  readily  traced 
and  the  extent  of  such  claim  easily  known,  and  to  be  in  actual  oc- 
cupancy of  t^e  claim  or  to  have  made  improvements  thereon  to  the 
extent  of  one  hundred  dollars. 

3.  Statutobt  Action,  how  maintained. 

A  statutory  action  cannot  be  maintained,  except  by  showing  a  strict 
compliance  with  the  requirements  of  the  statute. 

Error  to  the  County  Court  of  Grand  County. 

Mr.  W.  C.  FuLLBRTON,  for  plaintiff  in  error. 
Mr.  O.  D.  Bryan,  for  defendant  in  error. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error  on  April  29, 1889,  filed  a  pre-emption 
claim  upon  certain  land  in  Grand  county ;  had  the  tract  sur- 
veyed ;  put  eight  logs  in  the  foundation  for  a  cabin  valued 
at  f  10.00*;  worked  upon  the  place  about  eleven  days  grubbing, 
which  was  all  the  improvement — never  resided  upon  the 
land ;  about  July  15th  left  the  neighborhood  for  a  tempo- 
rary absence  ;  returned  about  August  20th.  During  his  ab- 
sence plaintiff  in  error  entered  upon  the  land  and  cut  wild 
hay,  growing  on  some  part  of  it ;  also,  "  picketed  "  his  hoi-ses 
and  destroyed  the  hay  upon  another  part.  Martin  refusing 
to  pay  for  the  damage,  Pittman  brought  suit  before  a  justice 
of  the  peace  and  obtained  a  judgment.  Martin  appealed  to 
the  county  cqurt  ;  a  trial  had  to  a  jury,  resulting  in  a  verdict 
and  judgment  for  Pittman  of  $1.60  and  costs,  stated  to  be 
«816.70. 

The  only  question  presented  here  for  determination  is 
whether  the  possessory  title  of  Pittman  to  the  land  was  such 
as  to  enable  him  to  maintain  an  action  for  the  entry  and 
damage.     There  is  no  conflict  in  the  testimony.     The  alleged 
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entiy,  cutting  of  hay  and  picketing  of  horses  is  apparently 
admitted,  but  from  the  evidence  it  seems  impossible  to  under- 
stand the  tenure  of  the  claim  by  which  the  land  was  held  by 
Pittman.  He  says  that  he  filed  upon  it  as  a  pre-emption  at  a 
certain  date,  which  would  indicate  a  filing  in  the  United 
States  land  office,  and  an  attempted  holding  under  the  law  of 
congress,  yet  no  such  proof  is  made,  nor  does  it  seem  to  have 
occurred  to  either  party  that,  if  such  were  the  fact,  his  pos- 
sessory title  was  dependent  upon  compliance  with  the  pre- 
emption act.  In  the  absence  of  all  evidence,  and  both  pai*ties 
having  regarded  and  treated  the  action  as  one  arising  under 
chap.  90,  Genl.  Stat,  entitled  "  Public  Lands,"  it  must  be  so 
regarded  in  this  court.  By  sec.  8  of  the  act, "  any  person 
settled  upon  any  of  the  public  lands  belonging  to  the  United 
States  may  maintain  trespass  quare  clausum  fregiU  trespass, 
ejectment,  forcible  entiy  and  detainer,  unlawful  detainer,  and 
forcible  detainer  for  injuries  done  to  the  possession  thereof," 
but  as  conditions  precedent  to  the  right  to  maintain  any  ac- 
tion for  the  invasion  of  his  possession,  by  sec.  10  of  same 
chapter,  he  is  required  to  have  such  claim  *^  marked  out  so 
that  the  boundaries  thereof  may  be  readily  tmced  and  the 
extent  of  such  claim  readily  known,"  and  must  be  in  the  ac- 
tual occupancy  of  the  claim  or  have  made  improvements  on 
it  to  the  value  of  f  100.  Pittman's  testimony  showed  he  was 
neither  occupying  nor  had  made  the  requisite  improvements, 
and  there  was  no  evidence  of  any  marking  out  and  proper 
defining  of  the  boundaries. 

The  action  is  purely  statutory.  The  statute  is  in  deroga- 
tion of  the  common  law.  A  party  to'  avail  himself  of  its 
benefits  must  prove  strict  compliance  with  its  requirements. 
"  When  a  new  right,  or  the  means  of  acquiring  it,  is  given 
and  an  adequate  remedy  for  violating  it  is  given  in  the  same 
statute,  the  injured  parties  are  confined  to  that  remedy." 
Potter's  Dwar.  on  Stat.  275 ;  Smith  v,  Lockwood^  13  Barb. 
(N.  Y.)  209 ;  Thurston  v,  Prentiss,  1  Mich.  193 ;  BasseU  v. 
Carlton,  32  Me.  653 ;  Burwick  v.  Morris,  7  Hill  (N.  Y.),  576; 
Adkison  v.   Hardwick,  12  Colo.  581. 
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Several  other  supposed  errora,  occurring  upon  the  trial,  are 
assigned,  but  it  will  not  be  necessary  to  dispose  of  them.  The 
failure  to  establish  the  right  to  maintain  the  action  by  show- 
ing  strict  compliance  with  the  statutory  requirements  is  con- 
clusive of  the  case. 

The  judgment  must  be  reversed  and  cause  remanded. 

Meversed. 


BoAKD  OF  County  Commissioners  op  Pitkin  County, 
Plaintiff  in  Error,  v.  The  Aspen  Mining  and 
Smelting  Company,  Defendant  in  Error. 

1.  CoNSTrruTiOKAL  Law— TrrLE  op  Act. 

The  words  **  and  for  other  purposes  "  in  the  title  of  an  act  amount  to 
nothing  as  a  compliance  with   the    constitutional    requirement 
Nothing  which  the  act  could  not  embrace  without  them  can  be 
brought  in  by  tlieir  aid. 

2.  Samk. 

New  and  different  sections  cannot  be  interpolated  into  a  statute  by  an 
act  the  title  of  which  is  specifically  limited  to  an  amendment  of  one 
section  and  a  repeal  of  others. 

3.  Samk. 

The  subject-matter  of  an  act  specifically  amendatory  of  a  designated 
section  must  be  germane  to  the  section  amended. 

4.  Statutoby  CoNSTKucrnoN. 

The  words  **  who  may  be  "  occurring  in  a  statute,  providing  that  all 
persons,  etc.,  shall,  on  application  of  the  road  overseer,  furnish  the 
names  of  the  persons  in  their  employment,  **  who  are  or  may  be 
liable  to  the  payment  of  a  road  tax,*'  etc.,  can  only  be  construed  as 
meaning  in  the  future,  and  impose  an  impossibility. 

5.  Pbactice. 

The  prosecution  must  show,  in  an  action  under  this  statute,  that  some 
of  the  defendant's  employees  were  legally  liable  to  a  road  tax, 
otherwise,  no  violation  of  the  statute  could  be  established. 

Error  to  the  County  Court  of  Pitkin  County. 

The  action  was  brought  by  the  appellant,  plaintiff,  against 
the  defendant  to  recover  f  100,  a  penalty  prescribed  by  sec- 
tion 8,  chap.  95  of  General  Laws  as  amended  by  an  act  of 
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April  2, 1887,  entitled  *^An  Act  to  amend  section  29  of  chap- 
ter XCV.  of  the  General  Statutes  of  the  state  of  Colorado, 
entitled  ^  Roads  and  Highways,'  and  to  repeal  sections  30, 31, 
82  and  38  thereof,  and  for  other  purposes."  By  such  amend- 
atory act  a  new  section  was  substituted  in  the  place  of  sec.  29 
of  the  original  act,  and  sees.  30,  81,  82  and  33  were  repealed 
and  a  new  section  (3,  oE  the  amendatory  act)  was  enacted 
and  interpolated  in  the  general  statute,  as  follows : 

"  Sec.  8. — All  persons,  corporations,  companies  and  indi- 
viduals are  hereby  required,  on  application  of  the  road  over- 
seer of  his,  her  or  their  road  distiict,  to  furnish  to  said  road 
overseers  the  names  of  persons  in  his,  her  or  their  employ- 
ment, when  employing  ten  or  more  of  such,  who  are  or  may 
be  liable  to  the  payment  of  a  road  tax  under  the  provisions 
of  this  chapter,  and  in  the  event  of  a  willful  refusal,  failui-e 
or  neglect  so  to  do  within  ten  days  after  such  application, 
shall  forfeit  and  pay  to  the  county  the  sum  of  one  hundred 
dollar  for  each  refusal,  failure  or  neglect  so  to  do,  such 
sum  to  be  recovered  by  said  county  as  in  other  civil  actions, 
brought  and  maintained  in  any  court  of  competent  jurisdic- 
tion ;  and  when  collected  such  moneys  shall  be  paid  into  the 
said  special  fund,  to  be  used  in  the  same  manner  as  moneys 
collected  in  said  judgments  for  tax." 

Under  the  provisions  of  this  section  in  the  year  1888,  the 
road  overseer  made  a  demand  upon  the  general  manager  of 
the  defendant  to  furnish  a  list  of  employees  as  required ;  the 
demand  was  refused,  and  this  action  was  brought  to  recover 
the  prescribed  penalty.  The  suit  was  originally  brought  be- 
fore a  justice  of  the  peace.  There  were  no  written  pleadings. 
On  appeal,  it  was  tried  to  the  court  without  a  jury,  a  judg- 
ment for  the  defendant,  from  which  error  was  prosecuted  to 
this  court. 

Mr.  C.  S.  Wilson,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 
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It  is  contended  that  section  3  of  the  amendatory  act  is  not 
germane,  not  embraced  in  the  title,  and  void  under  sec.  24, 
art.  5  of  the  state  Constitution.  The  act  is  entitled  *^  An  Act 
to  amend  sec.  29  *  *  *  and  to  repeal  sees.  30,  31,  32,  and 
88  thereof,  and  for  other  purposes.^'  The  last  clause,  ^'  and 
for  other  purposes,'*  may  first  be  disposed  of.  It  is  in  such 
connection  meaningless,  of  no  legal  significance — conveys 
no  idea  of  any  legislative  intention  whatever. 

It  is  said  by  Judge  Cooley  in  his  excellent  work  on  Const. 
Lim.  175  (5th  ed.)  :  "  The  words,  *  and  for  other  purposes/ 
must  be  laid  out  of  consideration.  They  express  nothings 
and  amount  to  nothing  as  a  compliance  with  this  constitu* 
tional  requirement  Nothing  which  the  act  could  not  em- 
brace without  them  can  be  brought  in  by  their  aid."  See 
Ryer%on  v.  Utley^  16  Mich.  269 :  Tovm  of  Fishkill  v.  Plank 
Road  Co.,  22  Barb.  (N.  Y.)  634 ;  St.  Louis  v.  Tiefel,  42  Mo. 
578. 

It  will  be  observed  that  in  the  title  the  specific  changes  are- 
designated,  the  amendment  of  sec.  29  and  the  repeal  of  the 
four  enumerated  sections.  Had  the  act  been  entitled,  gen- 
erally, as  an  act  to  amend  chap.  94,  any  amendment  germane 
and  pertinent  might  have  been  made ;  but  being  specifically 
limited  to  the  sections  designated  the  interpolation  of  a  new 
and  difiFerent  section  was  not  permissible.  Any  further 
changes  than  those  designated,  were  precluded  by  the  specific 
enumeration  of  those  named.  See  Woodson  v.  Murdock,  22 
Wall.  351 ;  State  v.  Bowers,  14  Ind.  195. 

In  Cooley  Const.  Lim.  279  (5th  ed.),  it  is  said :  ^  As  the 
legislature  may  make  the  title  to  an  act  as  restrictive  as  they 
please,  it  is  obvious  that  they  may  sometimes  so  frame  it  a» 
to  preclude  many  matters  being  included  in  the  act  which 
might  with  entire  propriety  have  been  embraced  in  one  enact- 
ment with  the  matters  indicated  by  the  title,  but  which  must 
now  be  excluded  because  the  title  has  been  made  unneces^ 
sarily  restrictive.  The  courts  cannot  enlarge  the  scope  of 
the  title ;  they  are  vested  with  no  dispensing  power ;  the- 
constitution  has  made  the  title  the  conclusive  index  to  the- 
Vol.  Ill -15 
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legislative  intent  as  to  what  shall  have  operation ;  it  is  no  an- 
swer to  say  that  the  title  might  have  been  made  more  com- 
prehensive, if  in  fact  the  legislature  have  not  seen  fit  to  make 
it  so.''  See  Mewharter  v.  Riee^  11  Ind.  199  ;  State  v.  Toung^ 
47  Ind.  150  ;  Jonet  v.  Thampwn,  12  Bush  (Ky.),  894  ;  State 
V.  KinseUa^  14  Minn.  524 ;  Ryertan  v,  Utley  (jtupra^  ;  FUh- 
kill  V.  Plank  Road  Co.  (^Bupra). 

The  subject-matter  of  the  new  section  wsis  not  germane  to 
the  act  it  was  intended  to  amend.  It  is  a  penal  statute  im- 
posing onerous  duties  and  new  responsiUlites  upon  parties  in 
no  way  legally  connected  with  the  administration  of  county 
affairs,  an  attempt  to  delegate  to  outsiders  duties  cast  by  law 
upon  certain  officials  who  were  to  receive  the  pay,  and  impos- 
ing a  penalty  of  f  100  upon  the  parties  who  should  refuse  or 
decline  to  accept  the  responsibility  and  perform  the  services. 

It  is  sufficient  that  the  subjectrmatter  introduced  as  an 
amendment  was  not  germane.  If,  within  the  legislative 
power,  it  should  have  been  the  basis  of  a  new  act — could  not 
be  incorporated  as  an  amendment. 

The  statute  being  penal  and  the  action  brought  for  the 
penalty  for  the  refusal  to  comply  with  its  provisions,  strict 
and  specific  proof  was  required,  as  in  criminal  cases,  to  war- 
rant a  conviction.  The  evidence  failed  to  make  a  case.  The 
statute,  if.  valid,  required  the  appellee  to  furnish  to  the  road 
overseer,  when  employing  ten  or  more  men,  the  names  of 
those  who  are  or  may  be  liable  to  a  road  tax  under  the  pi*o- 
visions  of  the  chapter.  There  was  proof  that  from  150  to  170 
men  were  employed  in  the  various  mines  of  the  defendant, 
that  the  mines  where  they  were  employed  were  outside  of 
the  limits  of  the  city  of  Aspen.  There  was  no  proof  that  any 
of  the  employees  of  the  defendant  were  liable  to  pay  road 
tax,  that  any  were  between  the  ages  of  twenty-one  and  fifty, 
or  that  any  of  them  resided  outside  the  coi*porate  limits  of  a 
city  or  town.  The  fact  of  being  employed  outside  the  city 
limits,  fixed  no  residence  ;  eveiy  individual  might  have  resid- 
ed within  the  city.  The  prosecution  must  have  shown  that 
some  of  them  were  legally  liable  to  a  road  tax,  otherwisei 
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DO  violation  of  the  statute  could  be  established.  The  words 
of  the  statute  are,  ^'  who  are  or  may  be  liable,**  etc.  The 
words  ^^  may  he  "  can  only  be  construed  as  meaning  in  the 
future,  and  impose  an  impossibility.  How  can  any  employer 
in  the  changes,  shifting  and  mutations  of  miners,  say  who 
may  be  at  any  subsequent  time  liable  to  taxation  at  any  par- 
ticular place  ?  If  an  attempt  at  compliance  was  made,  those 
words  would  have  to  be  disregarded.  If,  under  the  statute, 
the  employer  assumed  the  duties  imposed,  and  at  the  end  of 
ten  days  made  his  repoit,  not  one  of  those  returned  might  be 
accessible  when  the  overseer  attempted  to  collect. 

The  statute  is  an  indirect  attempt  to  make  an  employer 
liable  for  the  road  tax  of  his  employees,  and  in  case  he  fails  to 
respond  to  collect  $100  in  lieu  of  the  taxes.  If  the  law  is 
not  invalid,  it  is  and  must  remain  of  no  value  to  achieve  the 
end  sought — is  ineffectual,  and  is  open  to  severe  criticism. 

The  judgment  of  the  county  court  must  be  affirmed. 

Affirmed. 


<*«^»i 


Benjamin,  Plaintebt  in  Ekror,  v.  Mattlbb  et  al.,  De- 
fendants IN  Ebbob. 

1.  AOSNT. 

An  agent  necessarily  has  a  principal,  and  is  bound  to  know  who  it  is. 

2.  Bbokbr,  Liability. 

An  agent  is  liable  in  damages  in  all  cases  where  he  falsely  affirms  that 
he  has  authority,  as  he  does  when  he  signs  the  instrument  as  agent 
of  his  principal,  knowing  that  he  has  no  authority.  He  undertakes 
for  the  truth  of  his  representation. 

3.  PLBADmo — Statutk  OF  Fbauds. 

The  statute  of  frauds,  if  relied  upon  in  defense,  must  be  specially 
pleaded. 

Error  to  the  District  Court  of  Arapahoe  County. 

Defendants  in  error,  John  Mattler,  W.  L.  Beardsley, 
William  W.  Watson  and  W.  C.  Mead,  partners  doing  busi- 
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ness  as  real  estate  agents  in  the  city  of  Denver,  made  the  fol- 
lowing memorandum  or  contract  in  writing,  and  deliveFed  it 
to  the  plaintiff  in  error : 

"  Denver,  Colo.,  Oct.  23, 188  . 

^'  Received  of  Darius  R.  Benjamin  the  sum  of  two  hundred 
dollars  as  part  payment  for  the  following  described  real  estate, 
to-wit:  Lots  one  (1),  and  two  (2)  in  block  twenty-one  (21), 
Hartman's  Addition  to  the  City  of  Denver.  The  entire 
pric^  to  be  paid  for  said  above  described  real  estate  is  $3,400 
(thirty-four  hundred  dollars),  and  is  to  be  paid  as  follows : 
i  cash,  I  in  one  year,  and  ^  in  two  years.  Title  to  be  per- 
fect, and  good  and  sufficient  warranty  deed  to  be  executed 
and  delivered  by  the  said  W.  A.  Pititt  to  Darius  R.  Benja- 
min, his  heirs  or  assigns,  on  or  before  the  third  day  of  Nov- 
ember, 1888,  together  with  an  abstract  showing  clear  title. 
Provided  however,  that  the  payment  of  $938.33  is  tendered 
or  paid  at  said  date.  If  the  said  payment  of  $933.33  is  not 
tendered  on  or  before  the  J9aid  3d  day  of  November,  1888, 
then  this  contract  is  to  be  void  and  of  no  effect,  and  both  par- 
ties released  from  all  obligations  herein,  and  in  that  event, 
the  said  two  hundred  dollars  paid  on  this  date  is  to  be  held 
by  W.  A.  Pratt  as  liquidated  damages. 

"  (Signed)         •  John  Mattleb  &  Co., 

"  Agt's  for  Owners.*' 

Plaintiff  tendered  full  performance  under  the  contract. 
Defendants  failed  and  refused  to  fulfill  the  contract ;  the  sale 
was  not  perfected,  and  plaintiff  brought  suit  for  damages  for 
nonperformance. 

It  appears  by  the  complaint  that,  before  bringing  suit 
against  the  defendants,  the  plaintiff  brought  suits  for  specific 
performance,  one  against  Nellie  Carpenter  and  one  against 
Eva  Wiley,  each  of  whom  was  the  owner  individually  of  one 
of  the  lots ;  in  both  of  which  plaintiff  was  beaten  and  the  suits 
dismissed,  it  appearing  upon  the  trial,  conclusively,  that  the 
defendants  had  never  been  appointed  the  agent  of  either,  or 
been  given  authority  to  sell  the  property.  The  damages 
claimed  by  plaintiff  against  the  defendants  for  the  breach  of 
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the  contract  were  costs  paid  Id  the  suits  against  Carpenter 
and  Wiley,  $49.68,  attorney's  fees  in  prosecuting  the  suits, 
$100,  recording  contract,  $1.00,  his  own  loss  of  time  and 
trouble  in  attending  to  the  suits,  $200,  damages  on  failure  to 
get  the  property,  $8,000  ;  total  $8,850.65.  The  defendants 
answered  generally,  denying  the  allegations  of  the  complaint, 
and  specially  as  follows : 

^^  For  a  further  and  second  defense  to  the  cause  of  action 
in  the  complaint  alleged,  these  defendants  say  that  hereto- 
fore, to  wit,  on  the  2Sd  day  of  October,  1888,  as  agents,  for 
Eva  L.  Wiley  and  NeUie  P.  Carpenter,  the  defendants  en- 
tei*ed  into  a  contract  with  the  plaintiff  of  the  tenor  follow- 
ing, to  wit:'* 

*^  That  at  the  time  the  defendants  entered  into  said  con- 
tract with  the  plaintiff  they  did  not  have,  nor  did  they  at  any 
time  have,  authority  in  writing  from  the  said  Eva  L.  Wiley 
or  Nellie  P.  Carpenter,  or  either  of  them,  to  enter  into  the 
same. 

^^  The  'defendant  for  a  third  defense  says  that  at  the  time 
they  entered  into  the  contract  in  the  second  defense  set  out 
with  the  plaintiff,  the  title  to  the  said  lots  one  and  two  in 
block  twenty-one,  Hartraan's  addition  to  the  city  of  Denver, 
county  of  Arapahoe  and  state  of  Colorado,  stood  in  the  names 
of  Eva  L.  Wiley  and  Nellie  P.  Carpenter,  upon  the  records 
of  said  Arapahoe  county,  kept  on  file  in  the  o£Bce  of  the  clerk 
and  recorder  in  said  county  for  the  recording  of  deeds  to  real 
property.  That  the  plaintiff  had  the  same  access  to,  and 
knowledge  of  the  contents  of  such  records  as  was  possessed 
by  the  defendants.  That  the  said  Eva.  L.  Wiley  and  Nellie 
P.  Carpenter  at  the  tin^e  lived  in  the  state  of  Illinois.  That 
Dr.  W.  A.  Pratt,  of  Elgin,  Illinois,  was  and  is  a  brother  of 
said  Eva  L.  Wiley  and  Nellie  P.  Carpenter.  That  the  said 
Dr.  W.  A.  Pratt  listed  said  property  with  the  defendants,  as 
real  estate  brokers,  for  sale.  That  on,  to  wit,  September  19, 
1888,  the  said  W.  A.  Pratt  wrote  to  defendants  that  said  lots 
one  and  two  above  described  were  for  sale. 

**  That  believing  that  the  said  W.  A.  Pratt  had  authority 
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for  his  two  sisters,  the  said  Eva  L.  Wiley  and  Nellie  P.  Car- 
penter, to  sell  the  same,  the  defendants,  without  concealing 
their  authority  in  the  premises,  in  good  faith  entered  into  the 
contract  with  the  plaintiff  set  out  in  the  second  defense,  after 
informing  him  of  the  authority  that  they  possessed  as  such 
agents  to  make  s.uch  contract.  That,  at  the  time  the  said  con- 
tract was  entered  into,  the  plaintiff  possessed  all  the  informa- 
tion relative  to  the  authority  of  the  defendants  to  enter  into 
the  same  possessed  by  the  defendants  themselves. 

^^  That  after  the  making  of  the  said  contract  of  sale  the 
defendants  did  all  in  their  power  to  induce  the  said  Eva  L. 
Wiley  and  Nellie  P.  Carpenter  to  convey  the  said  real  estate 
therein  described  to  the  plaintiff,  but  their  failure  to  so  con- 
vey and  so  compl}"*  with  the  said  contiuct  was  through  no 
fault  whatever  of  these  defendants.  That  upon  the  refusal 
of  the  said  Eva  L.  Wiley  and  Nellie  P.  Carpenter  to  convey 
the  said  lots  in  accordance  with  the  provisions  of  the  said 
contract,  the  defendants  returned  to  the  plaintiff  the  sum  of 
two  hundred  dollars  theretofore  paid  them  as  a  part  of  the 
purchase  price  of  said  lots,  together  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum  duiing  the  time  the  same 
was  in  their  hands.  (There  was  another  special  defense, 
numbered  four,  which  is  not  involved,  as  a  demurrer  was  sus- 
tained to  it.)  To  these  special  defenses  a  general  demurrer 
was  filed,  in  substance,  that  the  matters  stated  did  not  con- 
stitute a  defense.  The  demurrer  was  overruled  as  to  the 
second  and  third,  and  sustained  as  to  the  fourth.  Judgment 
was  entered  for  the  defendants  on  the  pleadings  and  the  suit 
dismissed. 

Messrs.  HouzE  &  Willsea,  for  plaintiff  in  error. 

Mr.  D.  V.  BuBNS,  for  defendants  in  error. 

REsd,  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  brought  to  recover  damages  alleged  to  have 
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been  sustained  by  the  plaintiff  hj  the  wrongful  acts  of  the 
defendants.  It  is  in  the  nature  of  an  action  on  the  case  at 
common  law  for  deceit.  The  nature  of  the  action  is  plain 
and  unmistakable.  The  allegation  in  the  complaint  is,  ^Hhe 
defendants  willfully  and  falsely  represented  to  the  plaintiff, 
that  they,  the  defendants,  were  the  agents  of  the  owner  of 
the  following  land,  *  *  *  and  that  as  such  agents,  the  de- 
fendants had  lawful  authority  to  sell  and  make  contracts  of 
the  sale  of  the  said  lots  of  land  to  the  plaintiff  at  and  for  the 
price  and  on  the  terms  following,  to  wit : " — That  the  plain- 
tiff, relying  upon  such  representations,  purchased  the  lots  from 
the  defendants  and  made  a  payment  of  $200 ;  and,  in  sub- 
stance and  effect,  that  defendants  were  not  the  agents  of  the 
owners  of  the  property ;  that  they  had  no  authority  whatever 
to  contract  a  sale  or  sell  the  property ;  that  the  lots  were  not 
owned  by  the  party  represented  by  the  defendants  as  the 
owner  and  on  whose  behalf  they  assumed  to  contract,  but  by 
other  and  different  parties ;  their  refusal  and  inability  to  com- 
ply with  their  contract,  and  a  statement  of  damage  by  the 
plaintiff  by  reason  of  the  wrongful  acts  of  the  defendants. 

These  allegations  state  a  clear  and  unquestionable  cause 
of  action.  The  nature  of  the  action  appears  to  have  been 
misconstrued  or  misundet*stood,  and  probably  quite  naturally, 
by  plaintiffs  embodying  in  the  complaint -a  copy  of  the  con- 
tract in  writing  executed  by  the  defendants.  It  seems  to 
have  been  regarded  as  an  action  based  upon  the  contract  or 
growing  out  of  it.  On  this  eiTor  much  of  the  argument  of 
defendants  is  based ;  while,  in  fact,  the  contract  in  question 
can  legally  only  be  regarded  as  a  part  of  the  evidence  of  the 
plaintiff  necessary  to  make  his  case.  Technically,  setting  it 
out  in  the  complaint  was  bad  pleading. 

The  first  defense  is  a  general  denial  of  all  the  allegations 
in  the  complaint,  including  the  making  and  delivering  of  the 
instrument  in  writing,  which  certainly  could  not  have  been 
intended ;  for,  in  the  first  paragraph  of  the  special  defense 
following,  the  making  of  the  contract  is  admitted,  and  a  full 
copy  of  it  incorporated. 
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One  allegation  of  suph  paragraph  should  not  pass  unno- 
ticed. It  is  said,  ^*  as  agents  for  Eva  L.  Wiley  and  Nellie 
P.  Carpenter,  the  defendants  entered  into  a  contract  with 
the  plaintiff."  This  contradicts  the  contract  as  set  out  and 
made  a  part  of  their  answer.  Instead  of  entering  into  the 
contract  as  the  agents  of  Wiley  and  Carpenter  as  alleged,  the 
contract  shows  them  to  have  been  acting  as  agents  of  one 
W.  A.  Pratt, — the  language  of  the  contract  being,  **  Title  to 
be  perfect  and  good  and  sufficient  warranty  deed  to  be  executed 
and  delivered  by  the  said  W.  A,  Pratt^ 

The  special  defenses  (two  and  three)  are  certainly  pecu- 
liar. They  were  demurred  to  because  the  facts  stated  con- 
stituted no  defense.  They  certainly  fail  to  traverse  any 
allegation  in  the  complaint  or  interpose  any  bar  to  recovery ; 
they  appear  to  be  more  in  the  nature  of  attempted  pleas  in 
^^  confession  and  avoidance,"  confessing  the  facts  as  alleged, 
but  setting  up  no  legal  defense  in  avoidance. 

The  contract  whereby  they  represent  themselves  as  the 
agents  of  Pratt  as  owner,  and  as  having  authority  from  him 
to  sell,  and  to  bind  him  to  a  contract  of  sale  in  writing,  is 
admitted ;  that  he  was  not  the  owner  was  admitted ;  also, 
that  two  other  individuals,  in  no  way  connected  with  the 
transaction,  and  from  whom  they  had  no  agency  or  authority 
whatever,  were  the.ownei'S.  These  admissions  establish  every 
important  allegation  in  the  complaint,  and,  unless  they  are 
avoided  by  subsequent  matter,  are  conclusive.  What  are  the 
supposed  defenses  ?  In  the  second  there  are  none  at  all.  In 
the  third, — fii-st,  that  record  title  to  the  property  was  in  Wiley 
and  Carpenter  as  shown  by  the  county  records,  to  which  the 
plaintiff  had  the  same  access  as  the  defendants.  Admit  it, 
and  how  does  it  operate  as  a  defense  ?  The  defendants  were 
representing  themselves  as  the  agents  for  the  same  of  that 
specific  property  for  the  owner  or  owners,  claiming  and  exer- 
cising authority  to  bind  the  owner  by  an  instrument  in  writing, 
in  which  they  agree  not  only  that  the  owner  shall  convey  clear 
title  by  deed,  but  that  they  will  furnish  an  abstract  showing 
a  clear  title.     As  agents,  they  must  have  had  a  principal,  an 
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owner  of  the  property  sold,  and  should  have  known  who  it 
was.  To  say  they  did  not  know  their  own  principal,  nor  in 
whom  the  title  stood,  and  that  the  plaintiff  could  have  found 
out  by  going  to  the  records,  as  well  as  they,  was  no  defense, 
and  if  of  any  legal  bearing,  supported  the  allegations  of  the 
complaint,  that  "  they  willfully  and  falsely  represented  ♦  ♦  ♦ 
that  they  were  the  agents  of  the  owners."  The  agents  were 
legally  supposed  to  know — it  was  their  duty  to  know.  No 
such  duty  was  imposed  upon  the  plaintiff,  nor  was  he  ex- 
pected to  know  until  the  abstract,  which  was  never  furnished, 
should  be  examined.  Then  follow  asservations  of  good  faith, 
good  and  honest  intentions,  and  an  earnest  effort  to  get  the 
owners  to  make  the  sale,  and  their  refusal.  Admit  it,  and 
the  facts  stated  neither  traverse  nor  avoid  any  allegation  in 
the  complaint,  and  interpose  no  defense  whatever, — seem  to 
be  purely  exculpatory. 

Counsel  for  defendants  in  an  able  argument  contends  that 
under  the  authorities  no  action  could  be  maintained ;  but  the 
authorities  cited  and  relied  upon  do  not  sustain  him. 

In  Smaut  r.  Hbury^  10  Mee.  &  Wels.  1,  it  is  said  by  Al- 
derson,  B. :  **  There  is  no  doubt  of  the  personal  liability  of 
the  agent  in  all  cases  where  he  falsely  affirms  that  he  has 
authority,  as  he  does  when  he  signs  the  instrument  as  agent 
of  his  principal,  and  knows  that  he  has  no  authority;" 
again,  *^  if  a  person  represents  himself  as  having  authority 
to  do  an  act  when  he  has  not,  and  the  other  side  is  drawn 
into  a  contract  with  him  and  the  contract  becomes  void  for 
want  of  such  authority,  the  damage  is  the  same  to  the  party 
who  confided  in  such  representation,  whether  party  making 
it  acted  with  a  knowledge  of  its  falsity  or  not.  In  short  he 
undertakes  for  the  truth  of  his  representation ; "  again, 
^^  first,  when  he  has  no  authority  and  knows  it,  but  neverthe- 
less^ makes  the  contract  as  having  such  authority,  in  that 
case,  on  the  plainest  principles  of  justice,  he  is  liable,  for  he 
induces  the  other  party  to  enter  into  the  contract  on  what 
amounts  to  a  misrepresentation  of  a  fact  peculiarly  within 
bis  own  knowledge. 
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In  Hall  V.  Lavderdale^  46  N.  Y.  75,  cited  and  relied  upon 
by  counsel,  it  is  said :  ^^  The  rule  that  the  agent  is  liable 
when  he  acts  without  authority,  is  founded  upon  the  suppo- 
sition that  there  has  been  some  wrong  or  omission  on  his 
part,  either  in  misrepresenting  or  in  affirming,  or  concealing 
the  authority  under  which  he  assumes  to  act." 

Viewed  in  the  light  of  these  authorities,  the  pleadings 
show  a  good  cause  of  action. 

It  is  ably  urged  in  argument  that  no  action  could  be  main- 
tained for  the  reason  that  the  contract  or  memorandum  execu- 
ted by  the  defendants  was  void  under  the  statute  of  frauds.  It 
is  said,  ^^  If  the  contract  as  made  was  not  one  the  law  would 
enforce  against  the  principal,  if  it  had  been  authorized  by 
him,  there  is  no  liability  on  the  part  of  the  agent."  There 
is  no  question  in  regard  to  the  correctness  of  this  principle 
in  a  case  where  the  action  is  based  upon  the  contract  and 
specific  performance  is  sought,  or  damage  for  failure  to  per- 
form, but  in  this  case  it  has  no  application.  The  assumed 
agents  had  no  principal — no  authority.  The  action  is  based 
upon  the  misrepresentations  and  assumption  of  authority  to 
the  injury  of  the  plaintiff.  The  action  is  not  based  upon 
the  contract,  but  upon  the  wrongful  and  false  assumption  of 
authority  to  make  it.  The  action,  before  the  code  at  common 
law,  is  an  action  for  deceit — a  ^*  special  action  on  the  case." 

See  Polhill  v.  Walter^  8  Barn.  &  Ad.  114,  and  the  nature 
of  the  action  remains  the  same  under  the  code,  and,  as  said 
above,  the  contract  is  only  evidence  to  establish  the  wrongs 
complained  of,  consequently,  whether  valid  or  void  under  the 
statute  of  frauds,  is  a  question  of  no  importance.  It  certainly 
would  be  competent  evidence  of  the  claim  of  agency  and  au- 
thority by  the  defendants,  deceiving  and  misleading  the  plain- 
tiff. Of  the  correctness  of  this  conclusion  I  am  very  confident, 
but,  if  incorrect,  there  is  another  conclusive  reason  why  the 
contention  cannot  prevail  in  this  case.  The  judgment  is 
upon  the  pleadings,  and  it  is  only  to  them  that  we  can  look 
to  determine  its  correctness.  The  statute  of  frauds  is  not 
pleaded  y  the  question  is  only  presented  in  argument.     If,  as 


1893.]  Benjamin  v.  Mattleb  et  at.  235 

supposed  by  counsel,  the  contract  was  the  basis  of  the  suit, 
and  plaintiff's  right  to  recover  depended  upon  its  validity — 
the  contract  being  set  out  in  the  complaint  at  length  and  its 
execution  being  fully  admitted  in  the  answer — the  statute  of 
frauds  should  have  been  specially  pleaded,  if  relied  upon  in 
defense.  Wood  on  Stat,  of  Frauds,  §  538 ;  2  Reed  Stat,  of 
Frauds,  §  520  et  acq.;  School  Trustees  v.  Wright^  12  111.  441 ; 
Chicago  Co.  v.  LiddelU  69  111.  640  ;  Anter  v.  Miller^  18  Iowa, 
410  ;  Middlesex  Co.  v.  Osgood^  4  Gray  (Mass.),  447.  In  Eng- 
land, see  Cotting  v.  King^  L.  R.  5  Ch.  Div.  660. 

The  plea  of  the  statute  of  frauds  is  a  personal  privilege. 
If  not  pleaded  it  will  be  regarded  as  waived.  McCoy  v.  Wil- 
liams, 6  111.  584 ;  Chi.  Dock  Co.  v.  Kiyizie,  49  111.  289 ;  Rich- 
ards V,  Cunningham,  10  Neb.  417. 

For  these  reasons  we  think  the  court  en-ed  in  allowing 
judgment  for  the  defendants  upon  the  pleadings.  The  de- 
murrers to  the  special  pleas  should  have  been  sustained. 
No  demurrer  was  interposed  to  the  complaint,  consequently, 
no  question  is  raised  in  regard  to  the  items  of  damage  al- 
leged. As  defendants  never  claimed  to  represent  Wiley  and 
Carpenter  or  act  for  them  in  any  manner,  I  do  not  see  upon 
what  theory  costs,  etc.,  of  volunteer  suits  against  them  could 
be  made  the  basis  of  an  action  for  damages  against  the  de- 
fendants, but,  as  the  question  is  not  raised,  we  express  no 
conclusive  opinion  upon  it. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed, 

Richmond,  P.  J.,  concurs. 

BissELL,  J.  I  assent  to  the  reversal  of  the  judgment.  I 
concur  only  in  that  part  of  the  opinion  which  is  based  on  the 
necessity  to  plead  the  invalidity  of  the  contract  under  the 
statute  of  fmiids,  if  the  defendant  would  escape  liability  for 
the  deceit,  because  he  was  without  written  authority  from 
the  principal  to  negotiate  or  effect  the  sale  of  the  lots  con- 
tracted about. 
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Manders  et  al.,  Appellants,  v.  Cbaft,  Appellee. 

1.  Pleading — Rxpsnnoif. 

The  code  prohibits  unneceMUury  repetition,  but  does  not  prohibit  repe- 
tition entirely. 

2.  Pleading — ^Discretion. 

A  motion  to  compel  the  plaintiff  to  elect  upon  which  of  two  counts  in 
a  complaint  for  the  same  cause  of  action  he  will  proceed,  is  addreaa- 
ed  to  the  discretion  of  the  court. 

S.  Bboksb's  Compensation. 

An  agent  acting  for  both  parties,  for  each  without  the  knowledge  of  the 
other,  can  collect  commissions  from  neither,  but  this  rule  is  appli- 
cable only  to  agent  atrieti  Juris,  and  not  to  middlemen. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Messrs.  Habtzell  &  Patteeson,  for  appellants. 


Mr.  Elleby  Stowell,  for  appellee. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

The  action  was  brought  by  appellee  to  recover  commissions 
alleged  to  have  been  earned  as  a  real  estate  agent  in  the  ex- 
change of  a  ranch  property  in  the  vicinity  of  Ogdeu,  Utah,  for 
property  in  the  town  of  Ogden.  The  case  was  tried  to  the 
court,  resulting  in  a  judgment  for  plaintiff  for  9662.50,  from 
which  an  appeal  was  taken. 

Appellants  contend,  first,  that  the  court  erred  in  overruling 
defendants'  motion  to  compel  plaintiff  to  elect  upon  which  of 
the  two  counts  contained  in  the  complaint  he  would  proceed , 
second,  that  the  testimony  showed  that  appellee  was  employ- 
ed by  and  received  a  commission  from  the  other  party  which 
legally  precluded  him  from  recovery  against  the  defendants. 
Both  counts  were  for  the  same  cause  of  action.  The  first, 
a  quantum  meruit^  alleging  the  employment  for  which  he  was 
to  receive  a  reasonable  compensation,  and  that  the  services 
were  worth  $712.50.     The  second,  that  the  value  of  the  prop- 
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erty  sold  was  $26,000,  on  which  he  was  to  receive  a  regular 
commission,  and  that  such  commission  amounted  to  $712.50. 
This  may  also  be  considered  in  the  nature  of  a  qtiantum  mer- 
uit.  No  price  was  fixed  that  he  was  to  receive  for  his  ser- 
vices. The  transaction  was  not  a  sale  but  an  exchange,  and 
it  depended  upon  proof  of  a  general  custom  and  proof  of  the 
percentage — also,  of  the  value  of  the  properties  exchanged. 
The  contention  is  based  upon  sec.  49  of  the  Civil  Code,  as  fol- 
lows :  ^*  The  complaint  shall  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary  and  concise  lan- 
guage without  unnecessary  repetition." 

In  Mr.  Boone's  work  upon  Code  Pleading,  sec.  16,  it  is 
said :  *^  The  facts  constituting  each  cause  of  action  must  be 
concisely  stated,  without  unnecessary  repetition.  Counts  in 
pleading,  technically  speaking,  are  entirely  unknown  to  the 
code  system,  and  the  plaintiff  is  resti'icted  to  a  single  state- 
ment of  his  cause  of  action.  Thus,  a  plaintiff  is  not  allowed 
to  set  forth,  in  different  counts,  in  his  complaint,  several  dis- 
tinct causes  of  action  against  the  defendant  for  the  same  in- 
debtedness. If  the  complaint  contains  but  one  cause  of  action, 
there  can  be  but  one  statement  of  it.  The  facts  cannot  be 
subdivided  so  as  to  present,  fictitiously,  two  or  more  causes 
of  action." 

In  Bliss  upon  Code  Pleading,  sec.  119,  occurs  the  follow- 
ing :  ^*  But  it  is  generally  required  that  the  different  state- 
ments of  a  complaint  under  the  code  should  contain  causes 
of  action  different  in  fact.  The  statute  requires  that  the 
facts  shall  be  stated  without  repetition,  or  unnecessary  repe- 
tition. With  a  few  exceptions,  this  requirement  is  held  to 
forbid  a  duplicate  statement,  in  different  form,  of  the  same 
cause,  and  if  such  statements  are  made,  the  plaintiff  will  be 
required  to  elect  upon  which  to  go  to  trial,  or  the  coui-t  will 
stiike  out  all  but  the  first  statement." 

In  Boone,  the  rule  is  stated  much  stronger  than  the  deci- 
sion9  warrant.  The  words  without  ^^unnecessary  repetition " 
would,  of  themselves,  in  many  instances,  modify  the  rule  as 
stated.    What  is  and  was  is  not  unnecessary  repetition  must. 
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of  necessity,  be  determined  by  the  court.  The  obvious  inten- 
tion of  the  system  of  code  pleading  is  that  it  shall  be  more 
equitable  than  that  of  the  common  law.  To  so  construe  it  as 
to  render  it  more  restrictive  would  defeat  the  intention.  In 
Bliss  it  will  be  observed  that  the  rule  is  considerably  modi- 
fied. The  language  is :  "  But  it  is  generally  required,"  show- 
ing that  it  is  not  regarded  as  arbitrary  and  mandatory,  but 
that  there  are  many  exceptions,  and  this  is  supported  by  the 
context  of  sec.  119  and  subsequent  sections. 

In  Plummer  v.  Mold^  22  Minn.  16,  it  was  said :  ^*  On  the 
trial  the  court  required  the  plaintiffs  to  elect  whether  they 
would  rely  upon  the  special  contract  alleged  in  the  complaint 
or  the  value  alleged.  In  Hawley  v,  Wilkinson^  18  Minn.  525, 
this  was  held  to  be  in  the  sound  discretion  of  the  court,  and 
we  adhere  to  the  rule  there  laid  down."  See  also  Birdseye 
V.  Smith,  32  Barb.  217 ;  Snyder  v.  Snyder,  26  Ind.  899 ; 
Steams  v,  Du  Bois,  56  Ind.  257 ;  Whitney  v.  Chi.  ^  N,  W. 
R.  Co.,  27  Wis.  827. 

The  statute  prohibits  unnecessary  repetition,  but  does  not 
prohibit  repetition  entirely.  Jone%  v.  Palmer,  1  Abb.  Prac. 
Rep.  442 ;  Pearson  v.  Mil  ^  St  P.  R.  Co.,  45  Iowa,  497. 

There  may  be,  and  undoubtedly  are,  many  cases  where  the 
party  should  be  required  to  elect,  where  one  count  is  a  quan- 
tum meruit,  and  the  other  of  a  specific  contract  to  pay  a  cer- 
tain sum  designated,  both  should  not  stand.  There  are  also 
many  cases  where  the  arbitrary  application  of  the  rule  would 
prevent  justice.  It  would  seem,  that  to  leave  to  the  discre- 
tion of  the  court  to  determine  whether  or  not  the  repetition 
is  unnecessary  is  the  better  interpretation  of  the  law.  In 
this  case  it  cannot  be  said  that  the  discretion  was  abused; 
hence,  no  error  was  committed  in  refusing  the  motion. 

The  second  contention  cannot  be  sustained.  It  is  true, 
and  the  rule  of  law  is  well  settled,  that  an  agent  actipg  for 
both  parties,  for  each  without  the  knowledge  of  the  other« 
can  collect  commissions  from  neither,  and  it  rests  uppn  a 
principle  of  sound  public  policy,  that  the  party  cannot  be  at 
the  same  time  both  seller  and  purchaser — the  duties  are  in- 
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compatible.  It  is  the  object  of  the  seller  to  get  all  he  can,  of 
the  purchaser  to  buy  as  cheaply  as  possible.  But  this  rule  is 
only  applicable  to  agents  stricti  juriSj  not  to  middlemen. 
Finnerty  v.  Fritz^  5  Colo.  176 ;  Stewart  v.  Mather^  82  Wis. 
844;  Shepherd  v,  Heddin,  29  N.  J.  L.  834;  Mullen  v.  Keitsh 
leb^  7  Bush.  (Ky.)  263 ;  Anderson  v.  Weiser^  24  Iowa,  480 ; 
Merriman  v.  David,  81  111.  404. 

In  this  case  there  was,  technically,  no  purchase  or  sale ; 
no  money  passed.  It  was  an  exchange  of  one  kind  of  real 
estate  for  another.  With  the  piices,  details  and  trade  the 
agent  had  nothing  to  do,  and  the  armngement  was  that  he 
should  not  have.  His  sole  action  and  employment  terminated 
with  bringing  the  parties  together,  which  he  did.  The  trade 
was  made  by  the  principals,  consequently,  the  agent  is  not 
obnoxious  to  the  charge  of  double  employment  under  the 
law.  There  was  nothing  in  the  relation  of  the  agent  to  either 
to  pi-event  compensation  from  both,  if  both  agreed  to  pay. 
That  they  did  is  found  as  a  fact  by  the  trial  court,  and  al- 
though the  evidence  was  rather  unsatisfactory  and  conflict- 
ing, we  do  not  feel  at  liberty  to  question  the  finding. 

The  judgment  will  be  affirmed. 

Affirmed. 


Church  et  al.,  Plaotitfs  in  Error,  v.  Eggleston 
BT  AL.,  Defendants  in  Error. 

1.  Administbatobs — Costs. 

Administrators  are  not  chargeable  with  the  costs  incurred  in  a  contro- 
versy between  persons  claiming  to  be  distributees  of  the  estate  when 
there  is  nothing  to  show  that  they  precipitated  the  contest,  or  in 
any  way  exceeded,  in  their  official  capacity,  the  limit  of  their  duties. 

2.  Costs  in  Eqvtit. 

While  the  chancellor  is  allowed  great  discretion  in  adjudging  costs,  such 
discretion  can  only  be  exercised  within  well  defined  limits. 

JSrror  to  the  District  Court  of  Boulder  County. 
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In  January,  1887,  John  Leonard  died  a  bachelor  and  in- 
testate in  the  county  of  Boulder  at  an  advanced  age,  prob- 
ably born  in  1812,  consequently,  was  at  the  time  of  his  death 
about  seventy-five  years  old.  He  left  property  estimated  at 
from  $125,000  to  $150,000.  There  resided  in  the  immediate 
vicinity  of  his  place  of  death  two  nephews,  John  and  Henry 
Church,  sons  of  his  sister,  Mary  Church,  who  took  out  letters 
of  administration  on  his  estate. 

John  Leonard  was  the  son  of  Edward  and  Elizabeth 
Leonard,  who  were  married  in  Ireland,  and  had  born  to  them 
before  immigrating  to  America,  William,  probably  born  about 
1804,  Mary,  afterwards  Mrs.  Church  and  mother  of  adminis- 
trators, born  about  1809,  and  John  Leonard,  born  about  1812. 
In  1814  the  family  came  to  America  and  settled  at  Prescott, 
Canada.  In  the  same  year  a  daughter  Ann  was  born,  but 
whether  in  Ireland  or  America  does  not  appear.  She  died  at 
an  early  age,  leaving  no  children.  There  was  also  bom  to 
the  mother  at  some  subsequent  time,  indefinitely  determined, 
another  son,  Thomas  JefiFerson  Leonard.  At  the  time  the 
testimony  was  taken  in  this  case,  1888-9,  Mrs.  Church  was 
the  only  living  child,  and  she  gave  her  age  as  seventy-nine. 

William  Leonard  left  one  child,  Mary,  who  became  the 
wife  of  Orlando  Bond. 

Thomas  J.  Leonard  died  at  Washington,  D.  C,  in  1869, 
leaving  two  children,  George  H.  Leonard  and  Mrs.  Nellie 
Eggleston,  petitioners  in  this  proceeding. 

Mrs.  Mary  Church,  sister  of  John  Leonard,  was  an  heir, 
and  it  was  conceded  that  the  family  of  Orlando  Bond,  whose 
wife  was  the  daughter  of  William  Leonard,  were  entitled  to 
share  in  the  estate.  This  controversy  arose  as  to  the  chil- 
dren of  Thomas  J.  Leonard,  the  petitioners.  Shortly  after  the 
death  of  John  Leonard,  Mra.  Mary  Church  asserted  that 
Thomas  J.  was  not  her  brother  and  the  brother  of  John 
Leonai-d,  but  was  the  illegitimate  son  of  her  mother,  Elizabeth, 
by  an  Irish  tailor  named  Patrick  Nolan,  with  whom  her 
mother  lived  without  mamage;  that  he,  Thomas  J.,  was 
born  at  some  indefinite  time  and  at  some  indefinite  place  some 
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years  after  the  death  of  her  husband,  Edward  Leonard.  In 
the  settlement  of  the  estate  by  John  and  Henry  Church,  as 
administrators,  the  claims  of  the  petitionei'S  as  distiibutees 
were  disregarded.  A  petition  was  filed  in  the  county  court 
setting  up  the  relationship  and  praying  the  recognition  of  the 
parties  as  heirs.  The  administrators,  John  and  George  Henry 
Church,  answered,  averring,  on  information  and  belief,  that 
Mary  Church,  Amanda  Wells,  Anna  Smith  and  Earl  C.  Bond, 
the  three  latter  grandchildren  of  William  Leonard,  were  the 
only  heirs.  A  citation  issued  to  the  respective  claimants, 
service  was  had  by  publication,  Mary  Church  filed  an  answer 
identical  with  that  filed  by  her  sons,  the  administrators,  ex- 
cept that  it  was  not  on  information  and  belief,  averring  that 
she  and  the  three  grandchildren  of  William  Leonard  were 
the  only  heirs ;  that  Thomas  Leonard  was  not  a  brother  of 
John  Leonard,  and  that  his  children,  the  petitioners,  were 
not  heirs.  Earl  C.  Bond,  Mrs.  Amanda  Wells  and  Anna 
Smith  answered,  admitting  that  Thomas  Leonard  and  John 
Leonard  were  brothers  and  that  the  petitioners  were  heiiB 
of  John  Leonard.  The  issues  were  tried  to  a  jury,  resulting 
in  the  following  verdict :  "  We,  your  jury,  in  answer  to  the 
question,  ^Was  Thomas  J.  Leonard  the  son  of  Edward 
Leonard  by  his  wife,  Elizabeth  Leonard  ? '  say,  yes."  From 
such  finding  an  appeal  was  taken  to  the  district  court,  where 
it  was  tried  to  Hon.  John  Campbell,  judge,  without  a  jury, 
resulting  in  the  same  finding  as  in  the  county  court,  from 
which  error  was  prosecuted  to  this  court. 

Messrs.  Rogers,  Shafboth  &  Wallino,  for  plaintiffs  in 
error. 

Mr.R.  D.  Thompson  and  Mr.  T.  M.  Patterson,  for  de- 
fendants in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

No  error  of  law  is  urged  as  ground  of  reversal ;  the  sole 
Vol.  in— 16 
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contention  is  that  the  judgment  of  the  district  court  is  not 
warranted  by  the  evidence.  But  one  question  of  fact  was  to 
be  determined, — whether  Thomas  Jefferson  Leonard  was  the 
son  of  Edwaixl  and  Elizabeth  Leonard  and  brother  of  John 
Leonard,  deceased,  George  H.  Leonard  and  Mrs.  Eggleston, 
the  petitioners,  being  son  and  daughter  of  Thomas.  Thomas 
was  alleged  by  respondents  to  have  been  bom  to  Elizabeth 
out  of  wedlock  long  subsequent  to  the  death  of  her  husband, 
Edward.  This  claim  was  so  ably  urged,  as  being  established 
by  the  evidence,  that,  contrary  to  the  usual  practice,  this 
court  has  not  only  carefully  examined  the  record,  but  the 
immense  mass  of  evidence,  mostly  depositions,  used  upon  the 
trial. 

The  case  was  first  ably  and  carefully  tried  to  a  jury  in  the 
county  court,  and  a  verdict  found  fur  the  petitioners.  The 
administititors  took  an  appeal  to  the  district  court,  where  the 
case  was  again  ably  tiied,  resulting  in  the  affirmance  of  the 
verdict  of  the  jury.  The  learned  judge  of  the  district  court, 
in  an  able  opinion,  reviews,  analyzes  and  examines  the  entire 
evidence  and  finds  that  the  petitioners,  descendants  of  Thomas 
Leonard,  were  entitled  to  one  third  of  the  estate  of  John 
Leonard.  That  the  Bonds,  descendants  of  William  Leonaurd, 
were  entitled  to  one  third  and  Mrs.  Mary  Church  to  one 
thii'd. 

We  think  the  finding  and  decree  were  warranted  by  the 
evidence.  The  evidence  is  conflicting  to  a  certain  extent,  but 
the  evidence  in  support  of  the  illegitimacy  of  Thomas  Leon- 
"ard  is  vague,  undeterminate  and  inconclusive,  based  upon 
rumor,  and  dependent  upon  the  memories,  guesses  and  sup- 
positions of  extremely  old  people  upon  facts  that  occurred  in 
their  youth,  and  is  very  unsatisfactoiy,  not  sufficient  to  over- 
come the  legal  presumption  of  legitimacy.  Besides,  there  ai*e 
facts  disclosed  in  regard  to  the  manner  in  which  it  was  ob- 
tained, which,  if  not  sufficient  to  cause  it  to  be  rejected,  are 
certainly  sufficient  to  cast  doubt  and  discredit  upon  it. 

The  finding  of  the  district  court  as  to  the  facts  submitted 
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and  the  decree  in  regard  to  the  distribution  of  the  estate  of 
John  Lieonard  will  be  affirmed. 

The  costs  of  the  litigation  were,  by  the  decree  of  the  dis- 
trict court,  to  be  taxed  against  the  administrators.  It  is  con- 
tended that  this  was  erroneous.  The  plain  inference  from 
the  language  used  is  that  they  are  not  to  be  paid  out  of  the 
estate  nor  out  of  any  distributive  portion  of  the  estate,  but 
by  the  administrators  from  their  own  resources. 

If  such  is  the  construction,  the  decree  is  evidently  erro- 
neous. In  this  proceeding  the  administmtors  are  to  be  re- 
garded only  in  their  official  capacity  as  agents  and  trustees 
in  the  distribution  of  the  estate.  Their  relation  to  the  estate 
as  sons  of  Mrs.  Church  is  to  be  ignored  and  disregarded. 
They,  as  administrator,  were  legally  bound  to  make  a  proper 
distribution  to  those  entitled  to  share.  The  right  of  the  chil- 
dren of  Thomas  to  share  in  the  estate  was  challenged  by 
Mary  Church.  Until  the  contest  was  adjusted  the  adminis- 
trators could  make  no  settlement  or  distribution.  There  is 
nothing  to  show  that  they  precipitated  the  contest,  were  re- 
sponsible for  it,  or  in  any  way  exceeded  in  their  official  capac- 
ity the  strict  and  honorable  limit  of  their  duties.  If  this  view 
is  correct,  no  reason  exists  for  charging  them  with  costs ;  the 
judgment  against  the  administrators  must  be  reversed.  Nor 
should  the  costs  be  taxed  against  the  estate  as  a  whole — the 
Bond  family  were  in  no  way  responsible  for  it  and  should 
not  be  taxed.  The  family  of  Thomas  Leonard  were,  when 
challenged,  compelled  to  intervene,  and,  having  been  success- 
ful in  establishing  their  right,  no  reason  can  be  shown  for 
assessing  them  with  costs.  The  county  court  in  the  distribu- 
tion of  the  estate  will  no  doubt  assess  the  costs  correctly.  The 
proceeding  is  purely  in  equity,  and,  while  the  chancellor  is 
allowed  great  discretion  in  adjudging  costs,  such  discretion 
can  only  be  exercised  within  well  defined  limits.  2  Dan.  Ch. 
PI.  &  Prac.  (4th  ed.)  1876,  1877.  "  Victus  victori  in  expensis 
candemnattis  e«e"  is  the  general  rule  in  the  court  of  chancery, 
as  well  as  at  law ;  it  was  also  a  maxim  of  the  civil  law. 
2  Dan.  Ch.  PI.  &  Prac.  (4th  ed.)  1881 ;   Vancouver  v.  jBKm, 
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11  Yes.  Jan.  458 ;  Stc^inei  v.  Morru^  1  Yes.  &  B.  8 ;  MUling- 
ton  V.  Fax^  8  Myl.  &  Cr.  388 ;  Saunders  v.  Frosty  5  Pick. 
(Mass.)  508 ;  aark  v.  Reed,  11  Pick.  ^Ut6;Leev.  PindU,  12 
Gill  &  J.  (Md.)  288 ;  Tandinsan  v.  Ward,  2  Conn.  896. 

We  can  see  nothing  in  this  case  to  take  it  out  of  the  gen- 
eral and  well  settled  rule.  The  decree  of  ihe  district  court 
in  finding  the  petitioners  entitled  in  the  distribution  to  one 
third  of  the  estate  of  John  Leonard  will  be  affirmed.  That 
part  of  the  decree  charging  the  administrators  with  costs  will 
be  reversed.    The  cause  will  be  remanded  to  the  district  court 

of  Boulder  county. 

Affirmed,  except  as  to  costs. 


<•■•! 


The  San  Luis  Land,  Canal  &  Iicpbovbment  Company, 
Appellant,  v.  The  Kbnilwobth  Canal  Company, 
Appellee. 

1.  Emiheitt  Domain — Cobpobate  Pbopbbtt. 

The  statute  contemplates  the  institution  of  condemnation  proceedings 
by  one  corporation  against  another,  as  weU  as  by  a  corporation  of  a 
public  character  against  the  property  of  a  private  individual. 

2.  Constitutional  Law. 

The  provision  in  the  eminent  domain  act  for  preliminary  possession  and 
use  of  the  property  pending  condemnation  proceedings  is  not  un- 
constitutionAl. 

3.  Statutoby  Conbtbuction. 

The  provisions  of  section  1710,  Gen.  Stats.,  that  no  tract  of  improved  or 
occupied  land  shall,  without  the  written  consent  of  the  owner,  be 
subjected  to  the  burden  of  two  or  more  irrigating  ditches,  when, 
etc.,  are  for  the  benefit  of  the  landowner,  and  cannot  be  invoked  by 
rival  ditch  companies. 

4.  Dbcbbb,  FOBli  OF. 

The  decree  or  rule  entered  in  this  case  is  in  accordance  with  the  spirit 
and  letter  of  the  statute. 

Appeal  from  the  District  Court  of  Bio  Ghrande  County. 

Messrs.  Holbbook  &  Bbown,  Mr.  F.  B.  Websteb,  Mr. 
C.  M«  Campbell  and  Mr.  F.  C.  Goudy,  for  appellant. 
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Mr.  Gborge  Estes,  Mr.  C.  A.  Johnson  and  Messrs.  Mo- 
Intibe  &  McDoNAM),  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  coart. 

This  action  was  commenced  in  the  district  court  of  Rio 
Grande  county  by  the  Eenilworth  Canal  Company  against 
the  San  Luis  Land,  Canal  &  Improvement  Company,  for  the 
condemnation  of  the  right  of  way  for  a  canal  through  a  cer- 
tain tract  of  land,  containing  about  fifty-six  acres,  situate  on 
the  Rio  Grande  river.  The  petition  was  presented  to  the 
judge  of  the  court  in  vacation  and  by  him  set  down  for  hear- 
ing at  the  succeedmg  term  of  the  court.  Thereafter  the 
petitioner  applied  to  the  court  for  permission  to  enter  upon 
the  land  and  proceed  with  the  construction  of  their  canal, 
which  permission  was  granted  upon  a  deposit  being  made  of 
f  250.  Motion  was  made  by  the  defendant  company  to  vacate 
this  order,  which  was  denied.  Answer  was  subsequently  filed 
and  motion  interposed  for  judgment  upon  the  pleadings  by 
the  Sefendant  company ;  this  idso  was  overruled.  The  com- 
missioners were  duly  appointed  to  review  the  piemises,  evi- 
dence was  taken,  and  resulted  in  a  judgment  favorable  to  the 
petitioner.     The  total  damages  were  fixed  at  $202.50. 

Several  errors  are  assigned  why  this  judgment  should  be 
reversed  and  we  will  take  them  up  in  the  order  of  their  pre- 
sentation by  appellant.  But  before  doing  so  we  will  say  that, 
so  far  as  the  proceedings  are  concerned,  they  appear  to  have 
been  strictly  in  conformity  with  the  provisions  of  the  act  en- 
titLed  ^*  Eminent  Domain.'' 

By  section  288  of  chapter  21,  Code,  General  Laws  of  1888, 
it  is  provided,  *^That  in  all  cases  where  the  right  to  take  pri- 
vate property  for  public  or  private  use  without  the  owner's  con- 
sent or  the  right  to  construct  or  maintain  any  railroad,  public 
road,  toll  road,  ditch,  bridge,  ferry,  telegmph,  flume  or  other 
public  or  private  work  or  improvement,  or  which  may  damage 
property  not  actually  taken,  has  been  heretofore  or  shall  here- 
after be  conferred  by  general  law  or  special  charter,  upon 
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any  corporate  or  municipal  authority,  public  body,  officer  or 
ag^nt,  person  or  persons,  commissioner,  or  corporation,  and 
the  compensation  to  be  paid  for,  or  in  respect  of  the  property 
sought  to  be  appropriated  or  damaged,  for  the  purposes  above 
mentioned,  cannot  be  agreed  upon  by  the  parties  interested, 
*  *  *  it  shall  be  lawful  for  the  party  authorized  to  take  or 
damage  the  property  so  required,  or  to  construct,  operate, 
and  maintain  any  railroad,  public  road,  toll  road,  ditch,  bridge, 
feiTy,  telegraph,  flume  or  other  public  or  private  work  or 
improvement,  to  apply  to  the  judge  of  the  district  or  county 
court,  either  in  term  time  or  vacation,  where  the  said  prop- 
erty or  any  part  thereof  is  situate,  by  filing  with  the  clerk  a 
petition,  setting  forth  by  reference  his  or  their  authority  in 
the  premises ;  the  purpose  for  which  said  property  is  sought 
to  be  taken  or  damaged ;  a  description  of  the  property,  the 
names  of  all  peraons  interested  therein  as  owners  or  otherwise, 
as  appearing  of  record,  if  known,  or  if  not  known,  stating  that 
fact  and  praying  such  judge  to  cause  the  compensation  to  be 
paid  to  the  owner  to  be  assessed."  ♦  «  * 

Under  the  provisions  of  this  section  and  the  succeeding 
sections  of  the  act,  these  proceedings  were  instituted,  and  by 
the  petition  it  is  recited  that  both  the  petitioner  and  the  de- 
fendant company  ai*e  corporations  duly  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Coloiudo.  And  we  have 
no  doubt  but  that  the  section  contemplates  the  institution  of 
such  proceedings  by  one  corporation  against  another  as  well 
as  by  a  corporation  of  a  public  character  against  the  property 
of  a  private  individual. 

The  first  assignment  of  error  is  based  upon  the  refusal  of 
the  judge  to  set  aside  and  vacate  the  order  granting  permis- 
sion to  the  plaintiff  company  to  enter  upon  the  land  before 
final  hearing.  And  in  support  of  this  contention,  our  atten- 
tion is  called  to  art.  2  of  section  15  of  the  constitution  which 
provides :  "  That  private  property  shall  not  be  taken  or  dam- 
aged, for  public  or  private  use,  without  just  compensation. 
Such  compensation  shall  be  ascertained  by  a  board  of  com- 
missioners, of  not  less  than  three  freeholders,  or  by  a  jury. 
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when  required  by  the  owner  of  the  property,  in  such  manner 
as  may  be  prescribed  by  law,  and  until  the  same  shall  be  paid 
to  the  owner,  or  into  court  for  the  owner,  the  property  shall 
not  be  needlessly  disturbed,  or  the  proprietary  rights  of  the 
owner  therein  divested." 

We  cannot  see  how  counsel  for  appellant  can  seriously  in* 
sist  that  this  provision  of  the  constitution  prohibits  the  judge 
of  the  court,  or  the  court,  from  making  an  order  permitting 
the  petitioner  to  enter  upon  the  land  pending  the  proceed- 
ings, upon  the  petitioner's  depositing  what  in  the  judgment 
of  the  judge  or  court  is  a  sufficient  sum  to  compensate  the 
party  for  damages  that  may  result  to  him.  Especially  so  in 
view  of  the  provisions  of  section  248  of  the  said  act,  which 
cleai'ly  contemplates  that  such  order  may  be  entered,  and 
especially  so  when  it  is  known  that  this  practice  has  most 
universally  obtained  in  proceedings  instituted  under  the  pro- 
visions of  this  act.  The  right  to  do  so  has  been  recognized 
by  the  district  courts  and  by  the  supreme  court  of  this  state. 
In  McClain  v.  The  People^  9  Colo.  190,  this  question  has 
been  determined.  Thei*efore  it  is  useless  for  us  to  further 
consider  it. 

The  second  assignment  of  error  is  that  the  defendant  should 
have  been  allowed  to  show  that  its  canal  was  built  for  the 
purpose  of  irrigating  and  of  sufficient  capacity  to  irrigate 
all  the  lands  proposed  to  be  irrigated  by  the  then  proposed 
canal.  And  in  support  of  this  position  our  attention  is  called 
to  sections  1716-1718  General  Statutes  of  Colorado,  1888, 
wherein  it  is  provided :  ^*  That  no  tract  or  parcel  of  improved 
or  occupied  land  in  this  estate,  shall,  without  the  written  con- 
sent of  the  owner  thereof,  be  subjected  to  the  burden  of  two 
or  more  irrigating  ditches  constructed  for  the  purpose  of 
conveying  water  through  said  property,  to  lands  adjoining  or 
beyond  the  same,  when  the  same  object  can  feasibly  and  prac- 
ticably be  attained  by  uniting  and  conveying  all  the  water 
necessary  to  be  conveyed  through  such  property  in  one  ditch.** 

We  are  wholly  unable  to  understand  how  it  can  be  urged 
that  the  defendant  company  has  any  right  under  the  provis- 
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ions  of  these  sections.  They  clearly  and  in  unmistakable 
language  apply  to  the  right  of  the  owner  of  the  lands  to  as-^ 
sert  that  his  property  shall  not  be  burdened  with  more  than 
one  irrigating,  ditch,  provided  that  one  ditch  be  of  sufScient 
capacity  to  carry  water  for  the  purposes  contemplated  by 
the  act. 

It  is  also  contended  that  because  the  contemplated  canal 
of  the  petitioner  was  pai-allel  for  many  miles  with  the  canal 
of  the  defendant  company,  and  therefore  greatly  damaged  it, 
that  the  right  to  these  proceedings  did  not  exist.  This  con- 
tention is  without  support  in  law  or  reason.  No  authorities 
are  presented  which  intimate  that  the  construction  of  one 
canal  is  sufficient  reason  to  prohibit  the  construction  of  an- 
other because  it  runs  parallel  with  the  first.  If  that  rule 
would  obtain  it  would  result  in  the  creation  and  continuation 
of  a  monopoly  against  which  the  constitution  of  our  state 
and  the  statutes  are  directly  aimed.  And  even  if  there  were 
no  provisions  of  the  constitution  and  statute,  no  court  has 
yet  held  or  would  hold  that  such  contention  should  prevail. 

*^  While  the  legislature  may  not  repeal  or  materially  modify 
the  charter  of  a  corporation,  unless  the  power  is  reserved,  the 
property  of  the  corpomtion  is  subject  to  condemnation  for 
public  uses.  The  taking  of  the  property  of  a  corpoiution  is 
not  an  alteration,  modification,  or  repeal  of  its  charter.  It 
is  the  enforced  purchase  of  its  property.  The  banking  house 
of  a  bank,  the  bridge  of  a  bridge  company,  the  grounds  of  an 
academy,  may  be  taken,  as  well  as  the  property  of  an  indi- 
vidual. The  property  is  held  subject  to  the  necessities  of  the 
public.  The  franchise  and  the  property,  when  inseparable, 
can  be  taken  together,  compensation  being  made  for  both. 
The  property  of  a  corpomtion,  not  actually  in  use  or  abso- 
lutely necessary  for  the  enjoyment  of  the  franchise,  or  which 
is  only  convenient,  and  not  such  as  the  corporation  might 
condemn,  and  which  they  had  acquired  by  purchase,  is  sub- 
ject to  condemnation  for  other  purposes,  as  the  property  of 
an  individual.''  Mills  on  Eminent  Domain,  §  41.  Peoria^ 
Pekin  ^  Jacksonville  R,  R.   Co.  v.  Peoria  ^  Spritigfidd  R» 
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B.  Co.  66  111.  174 ;  White  River  Turnpike  Co.  v.  Vermont 
Central  JR.  B.  Co.  21  Vt.  590  ;  Trustees  of  Belfast  Academy 
V.  Salmand^  11  Me.  109 ;  The  Jeffersonville  M.  ^  I .  Co.  v. 
Daugherty,  40  Ind.  88. 

These  authorities  we  think  dispose  of  this  alleged  error. 

It  is  further  complained  that  the  decree  of  the  court  is  er- 
roneous in  this,  that  the  court  had  no  right  or  authority  to 
Test  in  the  plaintiff  the  seizin  of  the  lands  of  defendant 
sought  to  be  condemned,  nor  any  greater  interest  than  a  li- 
cense therein.  We  have  carefully  read  the  decree  of  the 
court  and  we  do  not  understand  that  it  goes  so  far  as  to  con- 
fer upon  the  petitioner  any  greater  right  than  that  contem- 
plated by  the  eminent  domain  act.  After  describing  the 
lands  sought,  the  decree  says  that  the  same  are  hereby  vested 
in  the  said  Kenilworth  Canal  Company  for  the  use  and  pur- 
poses set  forth  and  specified  in  the  plaintiff's  petition,  viz : 
^  That  of  building,  having  and  maintaining  thereon  an  irri- 
gating ditch  or  canal  for  the  purpose  of  supplying  and  carry- 
ing water  from  said  Rio  Orande  del  Norte  river  to  lands  lying 
below  the  same,  and  that  for  said  puiposes,  said  The  Kenil- 
worth Canal  be  seized  of  said  lands,  and  is  authorized  to  take 
and  have  possession  thereof,  and  hold  and  use  the  same  for 
purposes  specified  herein  and  in  said  petition.'^ 

Under  this  decree  there  can  be  no  contention  that  the  court 
has  gone  beyond  the  authority  expressly  conferred  upon  it 
by  the  statute  ;  that  it  has  given  any  greater  right  than  was 
absolutely  necessary  for  the  purposes  for  which  the  land  was 
sought  to  be  condemned.  In  fact  we  think  the  court  has  fol- 
lowed the  spirit  and  expressed  letter  of  the  statute  wherein 
it  is  provided,  that  after  due  proof  the  verdict  of  the  jury  and 
the  deposit  of  the  compensation  in  couii;  or  with  the  clerk  of 
the  court,  the  court  ^*  shall  make  and  cause  to  be  entered  in 
its  minutes,  a  rule,  describing  such  lands,  real  estate  or  claims 
in  manner  aforesaid,  such  ascertainment*  of  compensation, 
with  the  mode  of  making  it,  and  each  payment  or  deposit  of 
the  compensation  aforesaid,  a  certified  copy  of  which  shall  be 
recorded  and  indexed  in  the  recorder's  office  of  the  proper 
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county,  in  like  manner  and  with  like  e£Fect  as  if  it  were  a 
deed  of  conveyance  from  the  said  owners  and  parties  inter- 
ested, to  the  proper  parties.  Upon  the  entry  of  such  rule  the 
said  petitioner  shall  become  seized  in  fee  except  as  hereinaf- 
ter provided  of  all  such  lands,  real  estate  or  claim  described 
in  said  rule,  as  required  to  be  taken  as  aforesaid,  and  may 
take  possession  of,  and  hold  and  use  the  same  for  the  pur- 
poses specified  in  said  petition.'*  Section  242,  chapter  21, 
Code,  Geneml  Laws,  1888. 

It  is  also  insisted  that  the  damages  are  inadequate.  To 
this  we  think  it  sufficient  to  say,  that  there  is  ample  testimony 
to  warrant  the  decree.  The  repoi-t  of  the  commissioners  and 
the  testimony  taken  before  the  court  satisfy  us  that  the 
amount  was  amply  sufficient  to  compensate  the  defendant 
company  for  the  land  tciken.  The  proceedings  were  regular, 
the  right  of  the  petitioner  to  constiiict  the  canal  parallel  with 
that  of  the  defendant  company  cannot  be  questioned.  The 
judgment  of  the  court  is  in  conformity  with  the  provisions 
of  the  statute,  and  the  damages  allowed  ample  compensation 
for  the  land  taken. 

We  find  no  error  in  the  proceedings  which  would  warrant 
a  reversal  of  the  judgment. 

The  judgment  must  be  affirmed. 

Affirmed, 


y^^- 


HuLBERT,   Adm'X.   ETC.,   APPELLANT,   V.   WaLLEY,  Ap- 

PELLEE. 

1.  ADMimSTBATIOIf — FUNBBAL  EXPENSES. 

The  estate  of  a  deceased  person  is  responsible  for  funeral  expenses. 

2.  SAJfE. 

The  failure  of  the  administrator  to  inventory  the  property  belonging  to 
the  estate  of  the  decedent,  does  not  render  him  or  his  estate  liable 
for  the  payment  of  the  decedent's  funeral  expenses. 

3.  Same. 

A  widow  is  not  primarily  responsible  for  the  payment  of  a  claim  against 
the  estate  of  her  deceased  husband. 

Error  to  the  County  Court  qf  Arapahoe  County. 
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Mr.  E.  P.  Habmon,  for  appellant. 

Mr.  S.  W.  Spangleb  and  Mr.  E.  E.  Schlosseb,  for  ap- 
pellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  coort. 

Some  time  prior  to  April,  1888,  Caleb  S.  Burdsal  died  in- 
testate, and  one  Thomas  E.  Poole  was  appointed  administra- 
tor of  his  estate.  A  clum  was  presented  in  the  usual  statutory 
form  and  manner  against  the  estate  by  the  appellee  herein,  J. 
J.  Walley,  for  funeral  expenses,  amounting  in  the  aggregate 
to  ^265.  It  appears  from  the  record  that  the  administrator 
failed  to  find  any  property  belonging  to  Burdsal,  consequent- 
ly no  inventory  was  filed,  and  in  fact  nothing  has  been  done 
of  any  moment  so  far  as  the  questions  presented  in  this  case 
are  concerned. 

Thereafter  Luzetta  Burdsal,  wife  of  Caleb  Burdsal,  died, 
and  Elizabeth  T.  Hulbert  was  appointed  administratrix  of  her 
estate,  and  in  the  inventoiy  she  has  enumerated,  as  part  of 
the  estate,  the  S.  W.  i  of  the  N.  W.  i  Sec.  1,  Township  5 
South  of  Range  70,  west  of  the  6th  principal  meridian,  situ- 
ate and  being  in  the  county  of  Jefferson,  state  of  Colonido. 
By  the  inventory  it  appears  that  the  title  to  this  real  estate 
stands  on  the  record  in  the  name  of  Caleb  Burdsal,  and  it  is 
recited  should  be  transferred  to  Luzetta  Burdsal  or  her  heirs 
at  the  assessed  valuation  of  S400. 

It  further  appears  that  Walley,  after  the  allowance  of  his 
claim  against  the  estate  of  Caleb  Burdsal,  filed  the  identical 
claim  against  the  estate  of  Luzetta  Burdsal,  which  upon  hear- 
ing was  allowed,  and  judgment  against  her  estate  thereupon 
rendered.  To  reverse  this  judgment  Elizabeth  T.  Hulbert, 
administratrix,  prosecutes  this  appeal. 

The  contention  of  appellant  is  that  the  estate  of  Luzetta 
Burdsal  is  not  responsible  for  the  funeral  expenses  of  the 
husband.  The  contention  of  appellee  is  that  Mrs.  Burdsal 
contracted  the  debt,  and  that  her  estate  was  liable  for  the 
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amount  of  the  claim,  and  thatinasmnch  as  the  administratrix 
is  claiming  property  standing  in  the  name  of  Caleb  Burdsal 
they  have  a  right  to  claim  payment  of  this  amount  from  Lu- 
•zetta  Burdsal's  estate. 

The  question  presented  for  our  determination  is  certainly 
singular,  and  we  must  admit  that  there  is  some  force  in  the 
position  taken  by  appellee.  Yet  nevertheless  we  ai*e  unable 
to  find  warrant  in  law  or  in  reason  sufficiently  potent  to  sus- 
tain the  position  assumed  by  them. 

The  universally  accepted  rule  is  that  the  estate  of  a  de- 
ceased person  is  responsible  for  the  funeral  expenses  and  other 
debts.  This  being  true,  and  it  not  appearing  from  the  record 
that  the  estate  of  Caleb  Burdsal  was  insolvent,  the  question 
of  Luzetta  Burdsal's  responsibility  should  not  arise.  On  the 
conti-ary,  it  is  shown  that  notwithstanding  the  fact  that  the 
administrator  of  Caleb  Burdsal's  estate  had  failed  to  find 
property  with  which  to  liquidate  the  claim,  that  nevertheless 
property  did  exist,  subsequently  discovered,  which  could  have 
been  and  should  have  been  inventoried  as  a  part  of  his  estate, 
and  out  of  which  the  claim  in  question  could  have  been  paid. 

It  is  true  that  they  have  inventoried  as  a  part  of  the  estate 
of  Luzetta  Burdsal  property  standing  in  the  name  of  Caleb 
Burdsal,  and  assert  that  the  title  should  be  in  the  name  of 
Luzetta  Burdsal,  but  how,  whether*  as  heirs  of  Caleb  Burdsal 
or  from  any  other  cause  or  reason,  we  are  not  advised,  and 
as  the  record  stands,  this  real  estate  as  well  as  certain  personal 
property  about  which  some  indefinite  testimony  is  given,  be- 
longs to  the  estate  of  Caleb  Burdsal,  and  should  be  adminis- 
tered upon  by  the  administrator  of  his  estate,  and  made  to  pay 
his  obligations  including  the  bill  of  Walley.  The  mei-e  fact 
of  the  administratrix  of  Luzetta  Burdsal's  estate  asserting 
that  this  real  estate  is  the  property  of  Luzetta  Burdsal  does 
not  make  it  so,  and  it  was  unquestionably  the  duty  of  the 
administrator  of  Caleb  Burdsal  to  have  inventoried  and  re- 
ported this  real  estate  to  the  probate  court  when  discovered, 
and  petitioned  for  a  sale  of  the  same  if  the  personal  estate 
was  insufficient  to  satisfy  the  debts  of  the  deceased.     Instead 
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of  doing  this  the  parties  seek  to  make  this  an  original  claim 
against  the  estate  of  Luzetta,  after  having  presented  it  against 
the  estate  of  Caleb,  to  charge  her  personally  with  his  burial 
expenses,  on  the  theory  that  she  had  superintended  and  di- 
rected the  preparation  and  disposition  of  the  body.  We  do 
not  think  they  are  in  a  position  to  assert  in  the  first  instance 
that  the  estate  of  Caleb,  which  is  by  the  record  now  shown 
lu  be  solvent  and  amply  sufficient  to  satisfy  this  claim,  is  re- 
sponsible ;  and  prove  the  claim  and  have  it  allowed  against 
his  estate  and  thereafter  withdraw  it  and  make  it  in  the 
nature  of  a  personal  claim  against  the  estate  of  Luzetta  his 
wife.  If  it  was  a  claim  against  the  estate  of  Caleb,  out  of 
whose  estate  the  claim  was  bound  to  be  paid,  then  the  wife 
eould  not  primarily  be  held  responsible.  One  cannot  deny 
and  affirm  at  the  same  time,  and  the  position  thus  taken  by 
the  appellee  is  inconsistent.  Notwithsanding  the  conclusion 
we  have  reached,  we  are,  nevertheless,  inclined  to  the  opinion 
that  the  claim  is  a  just  one,  that  it  was  properly  allowed 
against  the  estate  of  Caleb  Burdsal,  and  that  the  administrator 
and  the  parties  interested  should  pursue  his  estate.  Inas- 
mach  as  the  administratrix  of  Luzetta  Burdsal  has  set  up  a 
claim  to  property  standing  in  the  name  of  Caleb,  we  shall  re- 
verse the  judgment  without  prejudice. 
The  judgment  is  reversed. 

Meversed. 


Mitchell,  Appellant,  v.  Abkell,  Appellee. 


1.  Public  lakd — Toww-site. 

The  title  yested  in  the  coanty  judge  by  patent  under  {  2887  U.  S.  Rev. 
State.,  is  only  in  trust  lor  the  oooupante  of  the  land.  Occupancy  of 
some  Bort  must  be  shown  as  a  condiUoii  precedent  to  obtain  a  con- 
veyance. 

2.  BxAL  AcnoKs— LiEir  fob  taxss. 

Where  the  plaintiff  prevailii  in  an  action  to  recover  land  held  by  the  de- 
fandant  under  a  tax  deed,  the  taxes  paid  thereon  by  the  defendant 
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constitute  a  lien  upon  tbe  premises,  and  it  is  error  to  adjudge  the 
property  to  tlie  plaintiff  without  decreeing  the  payment  of  the  same 
with  statutory  interest. 

Appeal  from  the  County  Court  of  Pitkin  County. 
Messrs.  Wilson  &  Stimson,  for  appellant. 

No  appearance  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellee  brought  this  suit  to  obtain  possession  of  a  lot 
in  the  city  of  Aspen,  alleging  in  his  complaint  ownership  in 
fee  by  a  conveyance  of  December  1, 1887,  from  the  judge  of 
the  county  court,  successor  to  a  former  county  judge  who  had 
taken  the  title  in  trust  from  the  U.  S.  government. 

By  acts  of  congress  of  1867  and  1874,  (U.  S.  Stat,  §  2887) 
the  judge  of  the  county  court  is  allowed  "  to  enter  at  the 
proper  land  office  and  at  the  minimum  price^  the  land  so  settled 
and  occupied  in  trust  for  the  several  use  and  benefit  of  the  oc- 
cupants thereof  according  to  their  respective  interests^^  etc.  It 
would  seem  that  the  title  vested  in  the  judge  of  the  county 
court  only  in  trust  for  the  occupants ;  hence,  that  some  sort 
of  occupancy  was  necessary  as  a  condition  precedent,  to  ob- 
tain a  conveyance.  No  occupancy  or  improvement  of  any 
kind  is  shown,  or  any  right  whatever  to  the  lot  in  controversy. 
It  appears  by  undisputed  eyidence,  that  from  and  after  June, 
1884,  August  Ruff  was  in  the  possession,  having  a  house 
partly  upon  the  lot  in  controversy,  and  that  he  retained  such 
possession,  had  it  at  the  time  of  the  trial,  and  that  no  other 
possession  had  ever  been  held.  How,  under  such  circum- 
stances, a  title  could  have  passed  to  Arkell  we  are  not  in- 
formed. But  the  regularity  of  that  proceeding  does  not 
appear  to  have  been  challenged,  consequently,  there  is  no 
question  for  review  here. 

Appellant  claims  the  property  in  fee  by  virtue  of  tax  title. 
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having  paid  the  taxes  from  1884  to  1889,  both  years  inclusive, 
and  having  purchased  it  and  received  a  deed  from  a  tax  sale 
by  the  county  treasurer,  also,  by  a  purchase  and  quit  claim 
from  Ruff,  who  had  the  possession. 

The  evidence  by  the  plaintiff,  appellee,  is  inconclusive  and 
unsatisfactory.  The  case  upon  the  part  of  the  plaintiff  ap- 
pears to  have  been  loosely  tiied.  The  court  found  for  the 
plaintiff,  but  upon  what  grounds  does  not  appear,  nor  can  we 
see  how  the  conclusion  could  have  been  reached  from  the  evi- 
dence. But  it  is  impossible  for  this  court,  from  the  data  pre- 
sented, to  review  the  case  upon  its  merits. 

One  error  is  palpable  and  must  cause  a  reversal, — wheth- 
er or  not  the  tax  title  was  valid  and  superior  to  the  title  of 
the  plaintiff.  It  appears  to  have  been  conceded  that  be 
(plaintiff)  had  never  paid  any  taxes,  and  appellant  had,  dur- 
ing all  the  years  mentioned.  If  plaintiff  was  found  to  have 
the  title,  such  payment  of  taxes  inured  to  his  benefit,  was  an 
equitable  lien  upon  the  property,  and  it  was  error  to  adjudge 
the  property  to  him  without  decreeing  the  payment  of  the 
taxes  advanced,  and  the  statutor}'  interest. 

Session  Laws  of  1885,  p.  320 ;  Morris^  et  aL  v.  St.  Louis 
Naei  Bank,  17  Colo.  281. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed, 


^^•»» 


The  FabmArs  Independent  Ditch  Company,  Plaintiff 
IN  Ebroe,  v.  The  AoRicuiiTURAL  Ditch  Company  bt 
AL.,  Defendants  in  Error. 

\i  PUCABING — ^WATSB  RIGHTS. 

A  complaint  by  a  ditch  company  for  itself  and  on  behalf  of  its  stockhold- 
ers and  the  users  of  water  from  its  ditch,  in  an  action  to  restrain  the 
wrongful  diversion  of  water,  should  state  the  names  of  the  users  of 
water,  the  date  of  their  appropriations,  the  amount  of  land  for  which 
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the  water  is  needed,  and  all  facts  necessary  to  show  valid  prior  ap- 
propriations which  have  not  been  waived  or  abandoned. 

2.  Pleadings. 

Facts  and  not  conclusions  of  law  should  be  pleaded. 

3.  DB  JBEB,  WBXS  NOT  CONCLUSITB. 

An  adjudication  of  the  rights  of  an  appropriator  of  water  in  a  certain 
water  district  cannot  conclude  the  rights  of  individuals  who  were 
not  parties  to  the  proceeding. 

Error  to  the  District  Court  of  Jefferson  County. 

Messrs.  Thomas,  Bbyant  &  Lee,  and  Mr.  J.  W.  Mo- 
Creeby,  for  plaintiff  in  error. 

Mr.  C.  J.  Hughes,  Jr.,  for  defendants  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  The  Farmers  Independent  Ditch 
Company,  filed  its  complaint  October  23,  1890,  alleging: 
^'  Its  existence  as  a  corporation,  and  that  for  a  long  time  last 
past  it  has  been  and  now  is  in  the  lawful  possession,  control 
and  management  of  that  certain  irrigating  canal  in  Weld 
county,  known  as  The  Farmers  Independent  Ditch,  and  by 
virtue  of  such  possession,  control  and  management  is  requir- 
ed to  carry  and  distribute,  and  has  carried  and  distributed 
water  from  the  Platte  river,  to  its  stockholders  and  others 
entitled  to  the  use  of  the  same,  for  irrigation  and  other  bene- 
ficial purposes. 

^'  That  this  suit  is  brought  by  plaintiff  for  itself  and  on  be- 
half and  for  the  use  of  its  said  stockholders  in,  and  the  users 
and  consumers  of  water  from  said  ditch.  That  the  rights  of 
plaintiff  and  the  rights  of  its  said  stockholders,  and  the  users  ' 
and  consumer  of  water  for  irrigation  and  other  purposes  as 
aforesaid,  accrued  to  them  and  each  of  them,  by  reason  of  the 
construction  of  said  canal,  and  the  taking  of  water  by  the 
means  thereof,  from  the  Platte  river,  and  the  distribution 
and  beneficial  use  of  the  same  upon  lands  lying  thereunder, 
at  and  of  the  date  of  November  20,  '65,  whereby  an  appro* 
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priation  of  the  use  of  the  water  from  the  Platte  river,  was 
made  and  perfected  according  to  the  then  existing  laws  of 
the  land  by  and  for  the  use  of  the  consumers  and  users  of 
water  from  said  ditch.  That  the  amount  so  taken,  used  and 
appropriated  as  aforesaid,  as  of  the  20th  day  of  Novembei, 
1865,  is  sixty-one  and  sixty  one-hundredths  cubic  feet  of  water, 
standard  measurement,  per  second  of  time ;  that  the  use  of 
said  amount  has  continued  without  interruption  from  the 
said  20th  day  of  November,  1865,  up  to  the  present  irrigating 
season  of  1890,  and  until  interfered  with  by  the  defendants 
hereinafter  set  forth,  that  said  amount  of  sixty-one  and  sixty 
one-hundredths  cubic  feet  is  necessary  to  supply  said  users 
and  consumers  of  water  in  the  irrigation  of  their  crops  and 
in  carrying  on  their  agricultural  operations  upon  the  lands 
l}-ing  under  and  irrigated  from  said  ditch,  at  all  times  during 
the  irrigating  seasons  of  the  year. 

"  That  heretofoi*e,  to-wit,  on  the  28th  day  of  April,  A.  D. 
1883,  a  decree  was  entered  in  the  district  coui*t  of  the  county 
of  Arapahoe,  and  in  and  for  water  district  No.  2,  which  pro- 
vided, inter  alia^  that  the  users  and  consumers  of  water  for 
irrigation  and  other  purposes,  from  the  said.  The  Farmers 
Independent  Ditch,  were  entitled  to  the  priority  of  the  use 
of  the  water  not  theretofore  appropriated,  flowing  and  to  flow 
into  the  Platte  river  during  the  irrigating  season  each  year, 
and  to  an  amount  not  to  exceed  sixty-one  and  sixty  one- 
hundredths  cubic  feet  per  second  as  of  the  date  of  Novem- 
ber 20,  1866.  *  *  ♦ 

^^  That  afterwards,  to-wit,  about  the  21st  day  of  December, 
1874,  the  defendant.  The  Agricultural  Ditch  Company,  and 
its  predecessors  in  interest,  built  and  constructed  that  cer- 
tain ditch  in  Jefferson  county  known  as  The  Agiicultural 
Ditch,  and  thereby  claim  to  have  appropriated  one  hundred 
and  one  and  ^^^  cubic  feet.  That  the  said,  The  Agricultural 
Ditch,  is  taken  from  Clear  creek  in  Jefferson  county,  that 
said  stream  known  as  Clear  creek,  is  one  of  the  main  tribu- 
taries of  the  said  Platte  river  aforesaid,  and  empties  into  the 
Platte  river  in  the  county  of  Arapahoe,  state  of  Colorado, 
Vol,  III— 17 


258  DrrcH  Co.  v.  Ditoh  Co.  [Jan.  T., 

and  at  a  point  in  said  river  above  the  headgate  of  the  said, 
The  Farmers  Independent  Ditch.  That  the  said  alleged  ap- 
propriation of  the  Agricultui*al  Ditch,  and  its  claim  of  right 
to  the  use  of  water,  if  any  it  has,  is  wholly  subsequent  and 
junior  to  the  appropriation  of  the  plaintiff  company,  and  the 
users  and  consumers  of  water  from  its  said  ditch.  That  the 
waters  flowing  in  said  Clear  creek,  as  well  as  in  the  other 
tributaries  of  the  Platte  river,  are  necessary  to  supply  the 
said  appi*opriation  of  the  plaintiff,  and  others  senior  to  it, 
and  the  use  of  the  same  belongs  of  right  to  said  plaintiff,  to 
the  extent  of  its  said  appropriation,  subject  only  to  the  rights 
of  senior  appropriations. 

^*  That  defendant.  The  Agricultural  Ditch  Company,  has  in- 
terfered with  and  taken  the  water  flowing  in  Clear  creek, 
appropriated  as  aforesaid  by  plaintiff,  and  has  wrongfully 
turned  and  caused  to  be  turned,  the  same  into  its  said  ditch, 
and  so  deprived  plaintiff,  and  the  users  and  consumers  of 
water  from  its  said  ditch,  of  the  waters  so  flowing  thi-ough 
the  said  Clear  creek  into  said  river,  and  of  its  appropriation 
and  use  of  the  same  for  irrigation  and  other  beneficial  uses. 
That  during  the  large  part  of  the  irrigating  season  of  1890, 
plaintiff  has  been  illegally  deprived  of  its  said  use  of  water 
and  the  benefits  of  its  appropriation  thereof,  by  means  of  said 
wrongful  acts  and  doings  of  said  defendant  company,  where- 
by the  crops  and  agricultural  products  of  the  farmers  and 
others  a8  aforesaid,  dependent  on  the  water  of  the  said.  The 
Farmers  Independent  Ditch,have  been  in  a  large  measure  lost 
and  destroyed.  To  its  damage  and  the  damage  of  users  of 
water  for  its  said  ditch,  for  whom  it  sues,  in  the  sum  of 
fifty  thousand  dollars. 

^^  That  the  said  James  P.  Maxwell  is  state  engineer,  that 
said  Isaac  H.  Batchellor  is  superintendent  of  irrigation  for 
water  district  No.  1 ;  that  said  J.  G.  Hartzell  is  water  commis- 
sioner of  water  district  No.  7.  That  they  and  each  of  them, 
have  allowed  and  permitted  the  said,  The  Agricultuml  Ditch 
Company,  to  take  and  di vei-t  the  waters  flowing  through  Clear 
Creek  into  the  Platte  river,  and  appropriated  by  this  plaintiff. 
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into  the  said,  the  ditch  of  The  Agricultural  Ditch  Company, 
and  have  permitted  the  said,  The  Agricultaml  Ditch  Com- 
pany, without  any  right  or  authority  of  law  whatsoever,  to 
interfere  with  the  rights  and  appropriations  of  plaintiff  as 
aforesaid,  to  their  great  damage,  as  aforesaid. 

^^  That  defendants  are  now  taking  and  threatening  to  con- 
tinue during  the  present  imgating  season  and  further  seasons, 
to  take  and  use  the  water  so  appropriated  as  aforesaid,  by 
plaintiff,  and  plaintiff  has  therefore  no  adequate  remedy  at  law 
for  the  I'edress  for  such  injury  and  damage ;  that  the  result  of 
said  taking,  and  continued  taking  and  use  of  water  as  afore- 
said, in  denial  of  the  right  of  plaintiff,  will  result  in  irrepar- 
able and  continuing  damage  and  injury  to  plaintiff." 

Prayer  for  injunction  and  damages.  To  this  the  following 
demurrer  was  interposed. 

^*  1.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  defendant. 

^*  2.  That  said  complaint  does  not  state  facts  sufficient  to 
entitle  said  plaintiff  to  the  relief  asked,  or  any  relief  what- 
ever, against  said  defendant,  either  alone  or  jointly  with  the 
other  defendants  in  said  action. 

^  8.  There  is  a  defect  of  parties  plaintiff  in  said  complaint, 
in  this,  to  wit :  That  the  alleged  stockholders  and  users  of 
water  through  and  from  the  ditch  alleged  to  belong  and  to 
be  in  the  possession  of  said  plaintiff,  are  not  joined  with  or 
made  parties  plaintiff  in  said  suit. 

*^  4.  Because  said  complaint  is  uncertain  and  insufficient  in 
this,  to  wit :  That  it  does  not  state  the  facts  showing  the  ap- 
propriation and  continuous  use  by  the  said  plaintiff  and  its 
alleged  stockholders  and  consumers  of  the  water,  and  the  acts 
by  means  of  which  they  acquired  priorities  attempted  to  be 
set  up  in  said  complaint. 

**6.  The  said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  this  defendant  or  against 
this  defendant  jointly  with  its  co-defendants  herein,  in  this, 
to  wit :  That  it  does  not  state  facts  sufficient  to  show  that 
the  said  defendants,  or  any  of  them,  were  parties  to  or  in  any 
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manner  afiFected  or  concluded  by  the  alleged  decree  of  pri- 
orities referred  to  and  relied  upon  in  said  complaint. 

*^  6.  Because  said  complaint  is  uncertain,  ambiguous  and 
unintelligible,  in  this,  to  wit :  That  it  fails  to  set  up  the  whole 
of  the  alleged  decrees  mentioned  therein,  or  a  sufficient  por- 
tion thereof,  to  show  any  right  or  rights  thereunder  accruing 
to  the  said  plaintiff,  or  any  binding  force  thereunder  of  the 
same  against  this  defendant  or  any  of  the  defendants  herein. 

^^  7.  This  court  has  not,  and  cannot  have  jurisdiction  to  in- 
quire into,  and  determine  the  matters  sought  to  be  the  sub- 
ject of  litigation  in  said  complaint  in  this  case,  for  the  reason 
that  as  appears  in  and  by  said  complaint  thei*e  is  now  pend- 
ing, and  has  been  an  adjudication  concerning,  the  same 
subject-matter. 

^^  8.  That  there  is  a  defect  of  parties  defendant  in  said  suit, 
in  this,  to  wit :  That  the  parties  using  and  consuming  water 
in  said  district  No.  7,  are  not  joined  with  the  other  defend- 
ants herein. 

*'*'  9.  That  there  is  a  misjoinder  of  parties  defendant  herein, 
in  this,  to  wit :  That  this  defendant  is  improperly  joined  and 
united  with  the  other  defendants  herein,  to  wit :  James  P. 
Maxwell,  as  state  engineer ;  Isaac  H.  Batchellor,  as  super- 
intendent of  irrigation  for  water  district  No.  1 ;  J.  G.  Hart- 
zell,  as  water  commissioner  for  district  No.  7. 

^'  10.  And  that  said  complaint  is  otherwise  uncertain,  un- 
intelligible, and  ambiguous,  and  insufficient  to  be  answered 
unto  by  this  defendant." 

The  demurrer  was  sustained  and  plaintiff  elected  to  stand 
by  the  complaint,  and  prosecutes  this  error. 

The  only  question  for  our  consideration  is  whether  or  not 
the  court  erred  in  sustaining  the  demurrer.  A  determination 
of  this  question  is  not  without  difficulty.  The  increase  in 
the  agricultural  interests  of  the  state,  the  necessity  for  water 
to  irrigate  lands  devoted  to  this  purpose,  and  the  scarcity  of 
water  in  various  of  the  streams  in  the  state,  renders  it  ab- 
solutely essential  that  caution  should  be  exercised  by  the 
courts  in  reaching  conclusions  involving  such  rights.     In  our 
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opinion  it  is  absolutely  necessary  that  when  one  seeks  to  en« 
force  an  alleged  right  to  the  use  of  water  as  against  otheis, 
that  the  complaint  should  contain  every  essential  averment 
necessary  to  show  the  existence  of  such  right  under  the  pro- 
visions of  the  constitution  of  the  state,  the  statutes  and  the 
vaiious  conclusions  reached  by  the  supreme  court,  wherein 
provisions  are  made  and  interpretations  given  concerning 
such  right  or  rights. 

In  order  that  a  thorough  understanding  of  our  conclusion 
may  obtain,  we  have  deemed  it  prudent  to  incorporate  into 
the  opinion  the  complaint  and  demurrer,  believing  a  careful 
examination  of  them  will  make  our  position  more  intelligible. 

In  the  case  of  The  Farmeri  High  Line  Canal  ^  JReservoir 
Co.<i  et  al.  V.  Southworth,  18  Colo.  Ill,  a  similar  question  was 
presented  for  the  consideration  of  the  court.  It  is  true,  in 
that  case  there  is  seemingly  a  conflict  of  opinion  between  the 
justices  then  composing  the  bench,  but  we  think  sufficient 
can  be  gathered  from  each  of  the  opinions  to  demonstrate  the 
fact  to  be,  that  the  demurrer  to  the  complaint  in  this  partic- 
ular case  was  properly  sustained.  In  the  opinion  of  Justice 
Hayt,  in  commenting  upon  the  case  of  Thomas  v.  Q-uiraud, 
6  Colo.  538,  and  other  cases,  this  language  is  used :  ^^  In  the 
light  of  these  decisions,  it  seems  clear  that,  at  least  under 
some  circumstances,  different  users  of  water,  obtaining  their 
supply  through  tlie  same  ditch,  may  have  diffei*eiit  priorities 
of  right  to  the  water ;  that  the  appropriations  do  not  neces- 
saiily  relate  to  the  same  time.  *  *  *  It  is  well  established 
that  no  mere  diversion  of  water  from  a  stream  will  constitute 
the  constitutional  appropriation.  To  make  it  such  it  must 
be  applied  to  some  beneficial  use,  and  in  case  of  irrigation  it 
must  be  actually  applied  to  the  land  before  the  appropria- 
uon  is  complete." 

Let  us  apply  the  principle  thus  announced  to  this  com- 
plaint. It  is  alleged  that  the  suit  is  brought  by  plaintiff  for 
itself  and  on  behalf  and  for  the  use  of  its  said  stockholders 
in,  and  the  users  and  consumers  of  water  from  said  ditch. 
The  names  of  the  stuckholdei'S  are  not  mentioned,  the  number 
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is  not  given,  the  quantity  of  land  owned  by  such  stockholders 
is  not  set  forth,  the  necessity  for  the  quantity  of  water  claim- 
ed to  have  been  acquired  by  prior  appropriations  for  the  pur- 
pose of  irrigation  is  not  shown.  It  is  averred  in  a  general 
way.  If,  as  is  said,  that  under  some  circumstances  difiFerent 
users  of  water,  obtaining  their  supply  through  the  same  ditch, 
may  have  different  priorities  of  right  to  the  water,  and  that 
the  appropriations  do  not  necessarily  relate  to  the  same  time, 
then,  if  the  contention  of  plaintiff  in  error  be  connect,  it  should 
appear  by  averment  in  the  complaint,  that  the  Ditch  Com- 
pany as  well  as  the  consumers  and  stockholders,  have  a  prior 
right  to  those  of  the  defendant  in  error.  It  may  be,  and  it  can 
fairly  be  assumed  to  be  true,  that  stockholders  of  the  company 
at  the  time  of  the  institution  of  this  suit  are  not  the  same 
as  those  existing  as  early  as  1865.  They  may  be  less,  tbey 
»  may  be  more.  Some  of  the  land  irrigated  in  the  earlier  day 
may  have  been  abandoned,  other  lands  may  have  been  ac- 
quired along  the  line  of  the  ditch  subsequent  to  the  admitted 
date  when  the  Agricultural  Ditch  Company  was  incorporated. 
We  are  at  a  loss  to  see  how  the  defendant  company  could  have 
answered  the  complaint  without  supplying,  by  its  answer,  this 
defect  of  parties  and  details. 

In  the  opinion  of  Justice  Helm,  he  says :  *'*'  The  act  of  turn- 
ing water  from  the  carrier's  canal  into  his  lateral  cannot  be 
regarded  as  a  diversion,  within  the  meaning  of  the  constitu- 
tion ;  nor  can  this  act  of  itself,  when  combined  with  the  use, 
create  a  valid  constitutional  appropriation.  There  is  there- 
fore no  escape  from  the  conclusion  hitherto  announced  by 
this  court,  that  in  cases  like  the  present  the  carrier's  diversion 
from  the  natural  stream  must  unite  with  the  consumer's  use 
in  order  that  there  may  be  a  complete  appropriation  within 
the  meaning  of  our  fundamental  law." 

If  this  be  true,  how  can  it  be  said  that  a  general  allegation 
that  The  Farmers  Independent  Ditch  Company  is  entitled  to 
the  use  of  a  certain  quantity  of  water  for  the  purpose  of  sup- 
plying its  stockholders  and  users  of  water,  or  that  the  water 
so  claimed  is  being  appropriated  for  what  is  now  understood 
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to  be  a  beneficial  use,  to  wit,  irrigation  of  lands,  is  sufiScient. 
If  we  understand  this  conclusion  of  Justice  Helm,  it  means 
that  the  diversion  of  water  from  the  natural  stream  by  the 
Ditch  Company  does  not  constitute  a  constitutional  appro- 
priation, but  that  it  must  appear  that  the  diversion  must  have 
united  with  it  the  consumer's  use  in  order  that  there  may  be 
a  complete  appropriation. 

If  we  are  correct  in  this  interpretation  of  the  language,  it 
certainly  follows  that  the  names  of  the  individuals,  the  land 
to  be  served  by  the  use  of  the  water,  must  be  set  forth  in  the 
complaint  in  order  that  the  defendant  can  properly  and  intel- 
ligently attack  the  claim  of  plaintiff.  It  is  important  to  aver 
whether  all  of  the  water  diverted  from  its  natural  channel  by 
the  Ditch  Company  is  not  so  divei*ted  for  the  purpose  of  irri- 
gating the  land  of  a  few  rather  than  many.  In  other  words, 
we  think  that  before  a  court  can  be  called  upon  to  enter  a 
decree  in  conformity  with  the  prayer  of  the  complaint,  the 
number  of  consumers  who  unite  their  use  with  the  ^^  carrier's 
diversion  "  must  appear. 

The  mere  fact  that  the  Ditch  Company  has  a  decree  within 
a  certain  district,  for  a  certain  amount  of  water,  and  its  right 
to  the  use  of  that  water,  is  by  a  certain  decree  declared  to  be 
prior  to  others  in  another  district  and  further  down  or  up 
the  stream,  does  not,  under  the  conclusion  reached  by  all  the 
justices  constitute  an  appropriation  for  which  a  final  decree 
could  be  entered.  The  names  of  the  individuals,  the  date  of 
their  appropriations,  the  amount  and  quantity  of  land  for 
which  water  is  needed,  must  appear  in  order  to  show  that  the 
diversion  and  the  consumption  necessary  to  constitute  the 
appropriation  is  prior  to  any  rights  acquired  at  any  time  by 
the  defendant  company. 

By  Justice  Elliott,  in  his  opinion,  it  is  held  that  a  general 
averment  of  priority  to  the  use  of  water  through  the  ditch  of 
the  defendant  company  for  the  irrigation  of  his  lands  ante- 
dating the  priorities  of  the  other  defendants  is  not  sufficient. 
That  the  complaint  must  contain  an  averment  of  the  fact 
that  the  plaintiff  has  been  accustomed  to  take  and  apply  the 
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water  without  waiver,  or  abandonment,  or  at  all,  to  the  irri- 
gation of  his  crops.  Coombs  v.  Agricultural  Ditch  Co.^  17 
Colo.  146. 

It  is  a  well  recognized  rule  that  a  statement  of  legal  con- 
clusions does  not  constitute  a  cause  of  action.  The  facts 
upon  which  the  cause  of  action  is  based  must  be  stated.  And 
we  think  that  the  complaint  in  this  case  comes  clearly  within 
the  rule  above  recited.  In  other  words,  that  the  assertion  of 
plaintiff's  rights  to  the  use  of  water  is  but  a  conclusion  of  law. 
Conceding  that  there  was  a  decree  of  a  court  relative  to  the 
rights  of  the  plaintiff  company,  so  far  as  the  appropriation  of 
water  was  concerned  in  a  certain  district,  yet  such  a  decree 
cannot  go  so  far  as  to  conclude  the  rights  of  individuals  who 
were  not  parties  to  that  proceeding,  and  it  is  nowhere  alleged 
or  averred  that  the  defendant  company  was  ever  made  a 
paity  to  the  previous  proceeding,  nor  is  it  shown  by  what 
means,  by  what  facts  or  circumstances,  they  are  precluded 
from  using  water  from  the  Platte  river  or  other  stream  tribu- 
tary thereto  by  virtue  of  the  decree. 

We  think  that  the  complaint  fails  to  state  a  cause  of  ac- 
tion. The  demurrer  was  properly  sustained.  The  judgment 
must  be  affirmed. 

Affirmed, 


Abbott,  Plaintiff  in  Error,  v.  Smith  et  al.,  De- 
fendants IN  Error. 

1.  RbSCISSION — EVIDBNGB. 

When  a  rescission  of  a  prospecting  partnership  contract  is  relied  upon, 
the  circumstances  must  show  an  absolute  abandonment  of  the  con- 
tract as  to  future  enterprises.  Proof  of  negotiations  for  an  aban- 
donment is  insufficient  to  establish  a  rescission  of  the  agreement. 

2.  Pabtneaship. 

The  existence  of  a  partnership  does  not  depend  upon  the  fact  that  each 
partner  has  in  all  things  complied  with  his  agreement.  If  the  con- 
tract has  been  made,  property  and  labor  contributed,  and  the  paiir 
nership  business  commenced  and  carried  on,  there  is  a  partnership. 


1898.]  Abbott  v.  Smith.  265 

8.  Miimro  Pabtkebs — Agency. 

A  contract  to  engage  in  the  business  of  prospecting  for  and  developing 
mining  property  for  the  joint  use  of  all,  is  in  the  nature  of  a  part- 
nership agreement,  and  under  such  an  agreement,  each  party  thereto 
becomes  the  agent  of  the  other  in  prosecuting  the  joint  adven- 
ture. 

4.  Appellate  Pbactice — iNsuFFicisifCT  of  Eyidbnce. 

Where  the  verdict  is  clearly  and  manifestly  against  the  evidence,  it  will 
be  set  aside  in  furtherance  of  justice. 

5.  Same. 

Where  the  evidence  does  not  tend  to  support  the  finding,  the  judgment 
will  be  set  aside  as  being  against  the  evidence. 

Error  to  the  District  Court  of  Chaffee  County, 
Messrs.  Libby  &  Martin,  for  plaintiff  in  error. 
Mr.  G.  K.  Hartenstbin,  for  defendants  in  error. 
RiGHMOKD,  P.  J.,  delivered  the  opinion  of  the  court 

By  the  complaint  in  this  case  it  is  alleged  that  the  plaintiff 
in  error,  Abbott,  and  the  defendants  in  error.  Smith  and 
Creede,  did,  in  the  early  part  of  the  year  1885,  enter  into 
what  is  commonly  understood  as  a  prospecting  partnership 
contract.  Abbott  and  Smith  were  to  contribute  money  and 
supplies,  and  Creede  to  prospect  and  locate  and  work  mining 
claims ;  and  the  claims  located  were  to  be  located  and  recorded 
in  the  names  of  Abbott,  Smith  and  Creede  jointly. 

That  on  August  26,  1889,  and  while  this  contract  was  in 
force  and  effect.  Smith  and  Creede  discovered  and  located 
two  mining  claims  called  The  Holy  Moses  and  The  Cliff. 

That  at  the  time  of  the  discovery  and  location  of  these 
claims.  Smith  and  Creede  were  using  food  and  other  supplies 
purchased  with  the  partnership  funds  ;  that  they  neglected 
to  include  the  name  of  Abbott  in  the  discovery  notice  and 
recorded  certificate  of  location,  as  one  of  the  owners  of  the 
claim.  On  the  contrary,  they  did  include  the  name  of  £.  R. 
Naylor.  Since  that  time  Smith,  Creede  and  Naylor  have 
sold  the  mining  claims  to  the  defendant  in  error,  Moffat,  for 
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the  sum  of  $70,000,  and  have  received  and  divided  among 
themselves  $11,000  of  this  sum  ;  that  a  deed  conveying  the 
mining  claims  to  Moffat  is  in  escrow  ^dth  The  First  National 
Bank  of  Salida,  to  be  delivered  to  Moffat  upon  the  deposit 
by  him  in  said  bank  of  the  sum  of  $55,000.  The  financial 
irresponsibility  of  Smith  and  Creede  is  set  forth.  The  pur- 
pose of  the  suit  is  for  an  accounting  and  for  a  decree  adjudg- 
ing Abbott  to  be  the  owner  of  one  third  of  the  mining  claims, 
subject  to  the  right  of  Moffat  to  complete  his  purchase,  thus 
securing  to  Abbott  a  one  third  interest  of  the  purchase  price. 

Creede  and  Smith  answer,  alleging  the  existence  of  the 
contract  up  to  the  20th  day  of  June,  1889,  at  which  time  it  is 
insisted  Abbott  voluntarily  withdrew  from  the  pai-tnership. 
No  decree  is  sought  against  Moffat,  and  since  the  institution 
of  the  suit,  claim  against  Naylor's  interest  has  been  abandoned. 
So  that  it  can  be  said  that  Abbott  seeks  to  obtain  a  decree 
adjudging  to  him  the  one  third  of  the  two  thirds  of  the  pur- 
chase price  belonging  to  Creede  and  Smith. 

The  cause  was  tried  to  a  court  without  a  juiy,  against  the 
protest  of  defendants,  resulting  in  a  finding  favorable  to  them, 
and  upon  which  judgment  was  entered.  To  reverse  this 
judgment  Abbott  prosecutes  this  writ  of  error. 

This  case  presents  no  unusual  features.  Such  contracts 
have  been  productive  of  much  litigation.  The  tesiimony 
shows  that  for  a  period  of  four  years  Abbott  had  continuously 
furnished  capital  for  himself  and  Smith  to  Creede,  aggregat- 
ing the  sum  of  $2,000 ;  and  that  when  the  parties  started 
on  the  prospecting  tour  which  resulted  in  the  location  of  the 
claims,  they  were  amply  provisioned  and  well  supplied  with 
tools  purchased  with  funds  furnished  by  Abbott,  and  that  at 
the  identical  time  of  the  location  and  the  subsequent  develop- 
ment of  the  property  to  the  extent  of  showing  that  the  mines 
were  of  some  worth,  they  were  sustained  and  assisted  by  the 
means  thus  provided.  They  had  been  prospecting  in  the  lo- 
cation where  the  mines  were  discovered  for  several  months 
prior  to  August  1889.  In  June,  1889,  it  seems  that  Abbott 
felt  that  he  was  being  called  upon  for  too  much  money,  and 
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that  Smith,  who  was  obligated  to  furnish  an  equal  portion  of 
the  funds  was  not  doing  his  share.  He  insisted  upon  a  settle- 
ment, and  Smith  being  unable  to  pay  the  money  at  the  time 
of  the  settlement,  executed  his  note,  thus  evidencing  the 
amount  of  money  due  to  Abbott. 

Abbott  testified  that  in  the  spring  of  1885,  the  agreement 
was  entered  into,  and  that  from  that  date  up  to  the  institution 
of  these  proceedings  it  was  continued  ;  that  Smith  and  him- 
self were  to  furnish  the  funds  to  develop  any  property  that 
Creede  might  find,  paying  him  |fl.50  a  day  and  allowing  him 
so  much  for  grub;  that  Creede  was  to  have  one  third  interest 
in  all  claims  located,  Smith  one  third  and  Abbott  one  third ; 
that  in  1885  they  located  properties  on  the  South  Gunnison 
and  Willow  Creek,  and  that  the  yearly  expenses  incident  to 
this  enterprise  amounted  to  between  $850  and  $400  each. 

It  is  needless  for  us  to  give  in  detail  the  testimony  of  Ab- 
bott, it  is  su£5cient  to  say  that  in  substance  it  shows  that  he 
had  visited  the  location  where  the  mines  were  discovered,  had 
inspected  various  properties  previously  located,  and  caused 
assays  to  be  made,  and  done  all  in  fact  that  Creede  or  Smith 
had  required  of  him.  He  positively  asserts  that  the  settle- 
ment of  accounts  relative  to  money  advanced  by  him  was  not 
to  be  considered  as  an  abandonment  of  his  agreement,  but 
only  the  result  of  a  desire  on  his  part  of  a  settlement  with 
Smith,  to  which  Creede  was  in  no  sense  a  party.  The  testi- 
mony of  Abbott  is  certainly  corroborated  by  letters  of  Smith. 
In  this  connection  it  must  be  borne  in  mind  that  Smith  in- 
sists that  the  dissolution  of  partnership  took  place  in  June, 
1889,  yet  the  record  shows  that  on  October  20,  1889,  Smith 
writes  a  letter  to  Abbott  in  which  he  says :  "  I  wrote  you 
some  time  since  that  Naylor  and  myself  would  visit  our  new 
find,  and  I  would  report  on  my  return."  *  *  *  He  gives 
a  description  of  the  vein,  the  character  of  the  ore,  and  asks 
for  advice  in  reference  to  the  best  method  of  transporting  the 
ore  from  the  mine  to  the  i-ailroad.  August  81, 1890,  he  writes 
another  letter  in  which  he  says :  ^^  I  received  a  letter  from 
you,  yesterday,  and  I  judge  from  the  date  on  it,  it  has  been 
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traveling  over  the  country  for  the  last  week.  *  »  *  I  have 
been  doing  my  level  best  to  sell  our  mines  over  on  Rio  Grande, 
but  up  to  date  have  failed.  Another  party  is  after  it  now  that 
I  think  will  do  some  good,  I  shall  start  over  tomorrow ;  will 
be  gone  about  ten  days ;  I  will  let  you  heai*  from  me  when  I 
get  back  ;  I  tell  you  Chas.  I  am  awfully  anxious  to  sell  it  for 
I  am  in  debt,  consequently  I  am  in  misery." 

It  must  be  borne  in  mind  that  Creede  was  one  of  the  part- 
ners, the  one  who  was  expected  to  find  the  property  and  to 
locate  it  in  the  names  of  all  the  parties.  He  had  been  paid 
for  his  services  and  furnished  with  his  provisions  for  a  period 
of  years ;  he  was  then  receiving  his  compensation  from  Ab- 
bott and  Smith.  Abbott  furnished  the  bulk  of  the  money, 
and  it  nowhere  appears  in  the  record  that  Creede  ever  un- 
deratood  that  Abbott  was  out.  Nor  had  there  been  any  con- 
versation with  him  concerning  the  matter.  In  fact  Creede 
fortifies  the  position  of  Abbott.  He  testified  that  ^^  I  started 
prospecting  for  Smith,  Abbott  and  myself  in  May,  1885  ;  that 
in  June,  1889,  Abbott  came  across  the  range ;  that  he.  Smith 
and  Abbott  went  to  Cascade  Cabin  and  Spring  Creek  and 
Willow  Creek  ;  that  his  understanding  was  at  this  time  that 
he  was  to  keep  on  prospecting  in  the  same  way  he  had  been 
doing,  and  that  this  was  the  understanding  of  Abbott.  That 
Abbott  had  been  sending  him  money  for  a  couple  of  years, 
and  that  he  naturally  looked  to  Abbott  for  money  to  carry 
on  the  business ;  that  Abbott  never  had  sent  him  word  that 
he  had  withdrawn  from  the  partnership  ;  that  Smith  and  Ab- 
bott left  about  the  13th  or  14th  of  June,  and  that  Smith  join- 
ed him  on  Powder  Horn,  and  they  went  prospecting  south 
and  were  out  eight  or  ten  days.  On  the  first  trip  they  loca- 
ted the  Holy  Moses  mine,  about  nine  or  ten  miles  south  from 
the  cabin ;  they  had  ten  or  fifteen  days'  supplies  for  two,  and 
had  no  supplies,  tools  or  powder  except  those  purchased  with 
money  furnished  by  Abbott.  That  he  used  partnership  tools 
and  powder  on  the  Holy  Moses,  and  supported  himself  with 
the  provisions  furnished  from  the  same  source,  and  that  the 
first  information  he  had  received  of  the  dissolution  was  from 
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Smith.  In  his  cross-examination  he  says :  I  think  in  conver- 
sation Abbott  claimed  an  interest  perhaps  a  month  before  I 
discovered  the  Holy  Moses.  Smith  was  in  camp  and  we 
were  virtually  together;  that  the  grub  in  Cascade  Cabin, 
when  Smith  came  back  was  worth  $75.00,  the  value  of  the 
tools  that  he  and  Smith  took,  $30.00  at  a  rough  guess,  and 
tliat  when  he  staked  The  Holy  Moses  he  did  not  think  it  was 
of  any  special  value. 

In  addition  to  this  it  is  shown  that  Abbott  paid  on  Jul}^  12, 
1889,  succeeding  the  time  when  Smith  claims  that  he  had 
abandoned  the  partnership,  for  assaying  ores  from  these  mines, 
the  sum  of  $24.50  and  reported  the  result  of  the  assays  to 
Smith.  There  are  other  circumstances  in  the  record,  detailed 
in  the  evidence,  which  we  think  add  additional  strength  to  the 
contention  of  Abbott. 

To  rebut  this.  Smith  testifies  that  Abbott  voluntarily  re- 
tired and  declared  that  he  would  have  nothing  further  to  do 
with  Creede,  and  exhibits  a  letter  written  by  Abbott  subse- 
quent to  the  location  of  the  mine,  wherein  some  expressions 
are  used  calculated  in  an  indirect  way  to  support  his  testi- 
mony. But  we  are  certainly  of  the  opinion  that  after  the 
discovery  of  the  mine,  even  up  to  so  late  a  date  as  October 
of  the  same  year.  Smith  did  not  believe  that  Abbott  had  with- 
drawn from  the  partnership ;  if  he  did,  it  is  singular  he  should 
speak  of  the  property  in  his  letters  to  Abbott  as  our  prop- 
erty ;  that  he  should  advise  him  that  he  would  report  on  Mb 
return  from  his  prospecting  tour^  and  should  treat  him  as  one 
who  was  entitled  to  information  concerning  the  operations  of 
himself  and  Creede.  Abbott's  explanation  of  his  letter  is 
certainly  consistent  with  his  contention.  He  says  he  did  not 
mean  to  say  he  was  out  of  the  enterprise,  but  that  he  was 
done  furnishing  money  for  the  time  being,  and  that  it  was 
the  duty  of  Smith  to  proceed  with  the  enterprise  and  furnish 
such  money  as  might  be  required  in  the  subsequent  prospect- 
ing. 

The  rule  concerning  the  rescinding  of  such  an  agreement 
as  is  here  under  consideration  is  that  the  circumstances  must 
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show  an  absolute  abandonment  of  the  contract  as  to  fntare 
enterprises,  and  proof  of  negotiations  for  an  abandonment  is 
insufficient  to  establish  a  rescission  of  the  agreement.  The 
parties  cannot  treat  the  contract  as  binding  and  rescind  it  at 
the  same  time.     Chadboums  v.  Davi$^  9  Colo.  581. 

Accepting  this  rule  as  correct,  and  applying  the  evidence 
as  we  find  it  in  the  record,  we  are  unable  to  concur  in  the 
conclusion  reached  by  the  court  below. 

The  testimony  does  not  show  an  absolute  abandonment  on 
the  part  of  Abbott,  but  it  does  show  that  during  the  entire 
period  up  to  and  including  the  location  of  the  mines,  Creede 
as  well  as  Smith  considered  Abbott  as  still  interested  in  the 
prospecting  enterprise.  Creede  positively  asserts  it  and  Smith 
absolutely  admits  it  by  his  letters.  And  had  the  mines  proven 
without  value,  or  the  prospecting  tour  fruitless,  it  cannot  be 
doubted  but  that  Creede  at  least,  if  not  Smith,  would  have 
insisted  upon  Abbott's  paying  his  proportion  of  the  expenses 
including  the  sum  due  Creede  for  services.  The  evidence 
does  not  show  that  a  demand  on  the  part  of  Creede  and 
Smith  or  by  either  of  them  was  ever  made  upon  Abbott, 
nor  does  it  show  that  there  was  a  necessity  for  so  doing 
because  of  the  fact  that  the  supplies  and  tools  then  on  hand 
were  amply  sufficient  to  carry  on  the  enterprise  up  to  the 
time  when  the  location  of  the  mines  was  made. 

This  case  is  somewhat  similar  to  Meagher  et  al.  v.  Reed^  14 
Colo.  835,  wherein  it  is  determined  ^^  that  the  existence  of  a 
pai*tnership  does  not  depend  upon  the  fact  that  each  partner 
has  in  all  things  complied  with  his  agreement.  If  the  con- 
tract has  been  made,  property  and  labor  contributed,  and  the 
partnership  business  commenced  and  carried  on  to  any  ex- 
tent, there  is  a  partnership."  In  this  case  as  in  that,  we  say 
defendants  had  a  remedy.  If  he  did  not  comply  with  his 
agreement,  they  could  have  asked  for  a  dissolution,  paid  him 
back  the  amount  he  put  in  and  form  a  new  partnership ;  they 
could  have  demanded  the  performance  of  the  agreement,  the 
contribution  of  his  share  of  the  expenses.  But  they  had  no 
right  to  assume  that  Abbott,  who  had  furnished  the  money, — 
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not  only  his  portion  but  that  of  Smith's — that  because  Ab- 
bott demanded  a  settlement  with  Smith  he  thereby  dissolved 
the  partnership  between  Smith,  Creede  and  himself. 

In  the  case  of  Eagle  et  aL  v,  BucheVy  12  Morrison's  Mining 
Reports,  880,  the  court  in  passing  upon  a  question  similar  to 
the  one  here  under  consideration  used  this  language :  ^^  The 
principle  relied  upon  by  defendant's  counsel,  that  a  partner- 
ship may  be  dissolved  by  the  act  of  one  of  the  partners,  we 
do  not,  in  the  view  we  take  of  this  case,  intend  to  impugn. 
That  is  too  weU  settled  to  be  now  questioned.  But  to  effect 
that  purpose  the  act  must  be  done  with  a  view  to  its  ac- 
complishment. It  should  be  communicated  at  once  to  the 
other  members  of  the  firm.  They  must  be  advised  of  the 
new  relations  created  by  the  withdrawal  of  a  member,  or  a 
transfer  of  his  interests  in  the  concern.  Their  future  rela- 
tions towards  each  other,  and  their  pursuits  of  the  particular 
entei-prise,  depend  upon  the  acquisition  of  such  knowledge." 

This  principle  is  directly  applicable  to  the  parties  in  inter- 
est, and  suppoi-ts  the  conclusion  we  have  reached.  In  addi- 
tion to  this  we  may  call  attention  to  the  fact  that  Ci'eede  was 
to  do  the  prospecting  for  which  he  was  to  receive  provisions 
and  $1,50  per  day,  to  be  provided  and  paid  by  Smith  and 
Abbott.  This  is  their  relation  as  shown  by  the  record,  and 
stands  uncontradicted.  It  occurs  to  us  thei'efore,  that  it 
matters  little  what  Smith  may  have  understood  from  Abbott, 
when  Creede  himself  testifies  that  he  considered  Abbott  in 
the  enterprise  and  looked  to  him  to  furnish  money  under  the 
ag^-eement.  And  the  record  fails  to  show  that  Smith  had 
ever  furnished  or  was  at  the  time  of  the  location  of  these 
mines  furnishing  money  or  means  wherewith  to  support  or 
compensate  Creede  for  his  labor.  This  fact  of  itself  makes 
it  clear  to  our  minds  that  if  any  individual  name  of  this  part- 
nership should  have  been  left  out  of  the  location,  it  should 
have  been  that  of  Smith  rather  than  Abbott.  At  any  rate, 
under  the  principle  last  recited,  it  cannot  be  said  in  the  light 
of  the  testimony  that  the  prospecting  partnership  had  been 
dissolved.     And  we  think  that  if  Creede  was  fortunate  in 
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his  location,  if  his  hopes  were  more  than  realized  by  his  good 
luck,  he  ought  to  have  borne  in  mind  that  the  aid  Abbott 
rendered  him  had  mainly  contributed  to  his  good  fortune — 
that  in  reality  without  Abbott  and  the  employment  of  the 
means  furnished  by  him  to  engage  in  the  enterprise,  the  pos- 
sibility of  the  discovery  of  the  mines  would  have  been  veiy 
remote. 

In  Boucher  et  al,  v.  MulverhiUj  12  Morrison's  Mining  Re- 
ports, 350,  the  court  in  considering  a  prospecting  contract, 
said  :  ^^  There  is  no  dispute  but  that  said  Barrette  and  Low- 
thier  were  the  discoverers ;  that  plaintiffs  furnished  the 
money  and  provisions  for  some  time  before  the  discovery,  to 
continue  the  prospecting  for  gold,  and  that  they  were  living 
on  these  provisions  when  they  made  the  discovery.''  And 
under  these  circumstances  the  conclusion  of  the  court  was 
that  the  parties  were  entitled  to  maintain  their  rights  to 
their  interests  in  the  mines. 

'^  An  agreement  to  engage  in  the  business  of  prospecting 
for  and  the  development  of  lode  mining  property,  for  the 
joint  use  of  all,  is  in  the  nature  of  a  partnei-ship  agreement, 
and  under  such  an  agreement  each  party  thereto  becomes  the 
agent  of  the  other  in  prosecuting  the  joint  adventure."  Lauh 
rence  et  al,  v,  Robinson^  et  al.^  4  Colo.  567. 

The  evidence,  in  our  judgment,  is  wholly  insufficient  to 
support  the  finding  of  the  court.  And  this  conclusion  there- 
fore brings  this  case  within  the  rule  laid  down  by  the  su- 
preme court  of  this  state :  "  Where  the  verdict  is  clearly 
and  manifestly  against  the  evidence  it  should  be  set  aside  in 
furtherance  of  justice."  Keating  v.  Pedee^  2  Colo.  526; 
Bugh  V,  Rominger^  15  Colo.  452. 

In  Cross  v.  Kistler^  14  Colo.  572,  the  doctrine  Ls  announced 
that  where  the  evidence  does  not  tend  to  support  the  finding 
the  judgment  will  be  reversed,  as  being  against  the  evidence. 

In  Mitchell  V.  Reed^  et  al,^  16  Colo.  109,  the  court  uses  this 
language :  "  It  is  the  opinion  of  this  court  that  the  judgment 
was  manifestly  against  the  evidence,  and  is  without  the  sup- 
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port  from  the  testimony,  which  is  not  satisfactorily  contra- 
dicted and  explained.'* 

Under  these  circumstances,  however  much  the  court  may 
regret  the  necessity  for  a  reversal,  and  whatever  may  be  the 
pressure  of  the  general  rule  restricting  interference  with 
judgments  upon  this  court,  it  is  obvious  that  in  obedience  to 
its  conviction  the  case  must  be  reversed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed. 


Fist  et  al.,  Appellants,  v.  Fist  et  al..  Appellee. 

1.  Appsllatb  Pbactice. 

A  judgment  on  a  verdict  rendered  upon  conflicting  testimony,  wlU  not 

be  reversed  on  the  ground  that  the  evidence  does  not  support  the 

verdict. 

2.  PbACTICE — SUBPBISB. 

A  party  will  not  be  heard  to  claim  that  he  was  surprised  by,  and  for 
that  reason  unprepared  to  meet,  the  testimony  of  his  adversary  as 
to  facts  which  were  specially  pleaded. 

3.  Practice— New  Triai/— Newly  Dibcovebed  Evidence. 

Newly  discovered  evidence  going  only  to  impeach  the  credit  or  char- 
acter of  a  witness,  is  not  a  sufficient  ground  for  a  new  trial. 

Appeal  from  the  District  Court  of  Montrose  County. 

Messrs.  Gebbt  &  Campbell,  Messrs.  Goudy  &  Sherman 
and  Mr.  William  E.  Beck,  for  appellants. 

Messra.  Gray  &  Selig,  for  appellees. 

Richmond  P.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  Jacob  Fist,  appellee  herein,  brought  this  ac- 
tion to  recover  the  sum  of  $2,000,  from  the  appellants,  Eman- 
uel  and  Julius  Fust,  as  partners,  for  work  and  labor  done.     The 
defendants  by  their  answer  deny  the  indebtedness  and  set  up 
Vol.  Ill— 18 
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a  setUeraent  which  they  allege  was  made  September  5, 1890, 
averring  that  at  the  time  of  the  settlement  they  paid  to  the 
plaintiff  the  sum  of  $800,  and  took  from  him  a  receipt  in  full 
of  all  demands  and  accounts  existing  between  the  parties. 
In  the  replication  to  the  answer,  plaintiff  admits  that  he  was 
paid  the  sum  of  $800,  and  that  the  sum  was  credited  on  the 
account  of  the  defendants,  leaving  a  balance  due  him  of 
$2,000 ;  denies  that  he  made  a  receipt  in  full  of  all  demands, 
and  avers  that  he  supposed  the  receipt  contained  simply  an 
acknowledgment  of  the  receipt  of  the  sum  of  $800 ;  that  he 
could  neither  read  nor  write  the  English  language,  and  that 
if  the  receipt  purports  to  be  in  full  of  all  demands  that  it 
was  fraudulently  obtained,  and  without  his  knowledge  of  its 
actual  contents. 

On  this  state  of  facts  trial  was  had  to  a  jury  and  resulted 
in  a  judgment  for  plaintiff  in  the  sum  of  $1,146.25.  Motion 
for  a  new  trial  overruled ;  exceptions  reserved  to  the  judg- 
ment which  was  entered.  To  reverse  which  the  copai-t- 
ners  prosecute  this  appeal. 

The  errors  assigned  are :  That  the  verdict  is  unsupported 
by  the  testimony ;  that  the  court  erred  in  its  instructions 
to  the  jury,  and  in  refusing  to  give  instructions  asked  by  the 
defendant,  and  in  overruling  the  motion  for  a  new  trial. 

We  find  that  all  the  errors  alleged  are  without  support  in 
the  record.  It  would  avail  nothing  for  us  to  recite  the  testi- 
mony in  full  for  the  purpose  of  sustaining  the  conclusion  we 
have  reached  regarding  it.  Such  is  not  the  usual  practice 
of  courts  of  review  when,  after  a  careful  reading  of  the  testi- 
mony, it  appears  that  there  is  sufiScient  evidence  upon  which 
the  verdict  of  the  jury  could  have  been  predicated. 

The  plaintiff  testifies  to  the  employment  and  to  the  fact 
that  no  sum  was  agreed  upon  between  the  parties  as  com- 
pensation for  his  services  as  a  bar  tender  for  the  defendants. 
He  fixes  the  value  of  his  services  for  one  year  at  $50,  for  an- 
other year  at  $75,  and  for  the  third  and  fourth  years  at  $85 
per  month,  and  he  fortifies  this  by  the  testimony  of  other 
witnesses.    He  distinctly  testifies  that  he  went  to  the  city 
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of  Pueblo  for  the  purpose  of  settling  with  the  defendants  at 
the  suggestion  of  one  of  them ;  that  they  went  over  the  ac- 
counts between  them,  made  some  figures,  and  {hereupon  the 
defendant,  Emanuel  Fist,  gave  him  a  check  for  $800,  which 
he  receipted  for,  supposing  it  to  be  a  simple  receipt  for  that 
sum.  That  he  did  not  understand  the  English  language  and 
could  not  read  or  write.  That  upon  his  return  to  Montrose, 
through  papers  showing  the  condition  of  the  accounts  be- 
tween them  which  he  had  received  from  Emanuel  Fist,  he 
learned  that  he  had  receipted  in  full ;  that  he  then  and  there 
repudiated  the  transaction,  and  on  the  day  subsequent  quit 
the  service  of  the  defendants. 

The  defendants  in  their  testimony  corroborate  the  plaintiff 
so  far  as  he  testifies  that  no  sum  had  been  agreed  upon  for 
the  services  to  be  rendered,  but  positively  swear  that  at  the 
time  of  the  payment  of  the  $300,  the  execution  of  the  receipt, 
plaintiff  understood  thoroughly  what  he  was  doing,  and  that 
it  was  a  complete  and  absolute  settlement  between  them. 
That  thereafter  the  plaintiff  returned  to  Montrose  from  Pue^ 
bio  for  the  purpose  of  entering  into  the  employment  of  the 
defendants  as  before,  for  an  agreed  sum. 

This  issue  thus  made  by  the  pleadings  and  the  testimony 
was  submitted  to  the  jury  after  instructions  given  by  the 
court,  resulting  in  the  above  verdict. 

By  the  rule  of  the  supreme  court  of  this  state  as  well  as 
by  this  court,  there  can  be  no  reversal  of  this  judgment  on 
the  ground  that  the  evidence  does  not  support  the  verdict, 
as  we  think  it  does. 

It  is  also  urged  that  the  court  erred  in  its  instructions. 
If  it  did,  the  error  was  one  of  which  the  defendants  cannot 
complain.  The  question  of  a  settlement  and  the  giving  of 
the  receipt  was  fairly  and  squarely  submitted  for  the  consid- 
eration of  the  jury  by  the  instructions  given  at  the  request 
of  defendants.  A  review  of  the  entire  charge  to  our  mind 
shows  that  if  any  error  was  committed,  such  error  was  favor- 
able to  the  defendants.    The  instruction  asked  and  refused 
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should  not  have  been  given.  It  practically  takes  the  case 
from  the  jury.     It  was  in  these  words : 

^^  The  jury  are  instructed  that  if  they  find  that  the  plain- 
tiff signed  and  gave  the  receipt  introduced  in  evidence  under 
a  mistake,  believing  that  said  receipt  was  only  a  receipt  for 
$800,  that  as  soon  as  he  discovered  his  mistake  it  became  his 
duty  to  rescind  the  same  and  to  return  the  $300,  received 
by  him,  and  a  failure  to  do  so  will  prevent  his  recovering 
herein." 

There  is  nothing  in  this  record  which  would  warrant  the 
court  in  giving  such  an  instruction.  If  the  plaintiff  received 
the  $300  as  part  payment  on  account,  he  had  a  right  to  re- 
tain it,  and  was  under  no  obligation  to  return  it.  It  was  the 
character  of  the  receipt  of  which  he  was  complaining  and 
impeaching.  Why  he  should  have  repudiated  the  contract 
which  he  declares  he  never  entered  into,  is  beyond  our  com- 
prehension. 

The  next  and  last  contention  of  appellant  is  that  he  is  en- 
titled to  a  new  trial  because  of  newly  discovered  evidence, 
and  in  support  of  this  he  files  an  affidavit  wherein  he  avers 
that  he  was  not  advised  from  the  pleadings  or  from  any  other 
source,  that  the  plaintiff  would  testify  that  he  could  not  read 
and  write  the  English  language ;  that  he  had  known  him  for 
many  years  and  knew  that  he  could  both  read  and  write  the 
English  language,  and  that  he  was  surprised  at  the  testimony, 
and  could  not  at  that  time  introduce  any  evidence  save  and 
except  witnesses  who  testified  upon  this  point ;  that  since 
the  trial  of  said  cause  he  has  ascertained  that  there  are  wit- 
nesses who  could  testify  upon  this  point. 

There  is  some  mistake  here.  In  the  abstract  furnished  to 
this  court  it  is  distinctly  set  forth  that  plaintiff,  by  his  repli- 
cation to  the  answer,  directly  attacks  the  character  of  the 
receipt  and  alleges  his  lack  of  knowledge  of  the  English  lan- 
guage— that  he  could  not  read  or  write  the  English  language. 
That  he  would  not  have  signed  the  receipt  if  he  had  known 
that  it  was  other  than  a  receipt  for  the  sum  of  $300,  and 
that  if  it  contained  or  mentioned  anything  else,  it  was  fraud- 
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ulently  done  and  signed  by  plaintiff  without  knowledge  of 
its  actual  contents. 

With  that  replication  as  part  of  the  pleadings,  how  can  it 
be  said  that  the  defendants  were  uninformed  concerning  the 
contention  of  plaintiff  regarding  his  knowledge  of  the  Eng- 
lish language.  Besides,  this  is  impeaching  testimony  and 
comes  within  the  rule  recited  in  Christ  v.  The  People^  8  Colo. 
894,  wherein  it  is  said :  ^^  It  is  a  well  settled  rule  that  newly 
discovered  evidence  going  only  to  impeach  the  credit  or 
character  of  a  witness  is  not  sufficient  ground  for  a  new  trial." 

There  is  no  error  in  this  record  which  would  warrant  a  re- 
versal of  the  judgment. 

The  judgment  must  be  affirmed. 

Affirmed, 
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MiLLEB  £T  AL.,   ApPELLAIITS,  Y.  GiBABD  BT   AL^    APPEL- 
LEES. 

1.  Mining  Law. 

If  a  locator  of  a  mining  claim  permits  an  adjoining  claimant  to  obtain 
a  ^patent  for  that  portion  of  his  territory  which  includes  his  dis- 
covery shaft,  and  he  is  without  another  which  gives  him  a  superior 
right  as  against  the  contesting  claimant,  he  loses  title  to  whatever 
territory  is  embraced  within  the  limits  of  his  claim. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  C.  W.  Fbanklin  and  Mr.  Pobteb  Plumb,  for  ap- 
pellants. 

No  appearance  for  appellees. 

Bissell,  p.  J.,  delivered  the  opinion  of  the  court. 

The  condition  of  the  proofs  entitled  the  appellants  to  an 
instruction,  which  the  court  refused  to  give.  No  other  mat- 
ter will  be  considered,  for  the  errors  complained  of  are  either 
not  of  sufiScient  gravity  to  reverse  the  case,  or  were  cui'ed 
by  what  subsequently  occurred  during  the  trial.  A  very 
brief  statement  will  suffice  to  render  the  opinion  intelligible. 
The  controversy  is  in  the  form  of  an  adverse  suit  between 
the  owners  of  the  Long  John  Lode  and  the  owners  of  the 
Aurora  and  Elgin  claims,  which  were  located  on  Aspen 
Mountain  in  Pitkin  county.  The  Long  John  was  the  prior 
location,  having  been  located  in  the  summer  of  1883.  The 
litigation  does  not  involve  the  validity  of  any  of  the  steps 
taken  to  initiate  the  title  to  any  of  the  claims,  and  the  facts 
with  respect  to  these  matters  will  not  be  stated.    In  May, 
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1888,  the  appellants,  Carson  and  his  co-owners,  staked  thei 
ground,  and  took  the  requisite  statutoiy  steps  to  acquire  title 
to  the  territory  embraced  in  the  Aurora  and  Elgin  Mining 
claims.  Subsequently,  they  made  application  for  a  patent, 
and  while  the  advertisement  was  pending  the  appellees,  Gi- 
rard  &  Co.,  as  owners  of  the  Long  John,  commenced  this 
adverse  suit  to  determine  th^  title  to -the  disputed  temtory. 
Having  the  prior  location,  if  in  all  other  respects  their  title 
was  good,  they  must  of  course  succeed.  Under  the  issues, 
as  made  up  by  the  pleadings,  and  suppoi*ted  to  a  greater  or 
less  extent  by  the  proofs,  the  owners  of  the  Aurora  and  the 
Elgin  attempted  to  maintain  their  right  to  the  ground  em- 
braced within  their  lines  by  evidence  which  tended  to  show 
that  after  the  Long  John  had  been  located,  the  North  Star 
Lode,  which  was  another  claim  in  that  vicinity  owned  by 
Tourtelotte  and  others,  had  been  so  located  as  to  include 
within  its  exterior  lines  the  discovery  shaft  of  the  Long 
John  claim.  The  North  Star,  at  the  time  of  the  trial,  had 
gone  to  patent,  and  if  the  Long  John  discovery  shaft  was 
on  the  ground  included  within  its  boundaries,  the  owners  of 
the  Long  John  had  of  necessity  lost  title  to  that  part  of  the 
territory.  It  was  not  established  that  the  owners  of  the 
Long  John  had  sunk  any  other  discovery  shaft  within  the 
limits  of  their  claim  prior  to  the  location  of  the  Aurom  and 
Elgin  which  would  amount  to  a  compliance  with  the  state 
and  Federal  statutes  in  this  particular.  There  was  enough 
proof  in  the  case  in  respect  of  these  mattera  to  entitle  the 
appellants  to  a  finding  by  the  jury  on  this  subject,  under  an 
instruction  which  should  aptly  state  the  law  respecting  it. 

Ever  since  the  decision  of  the  case  of  Gmllim  v.  Donnellan^ 
115  U.  S.  45,  it  has  been  the  conceded  and  established  law 
that  if  a  locator  permits  an  adjoining  claimant  to  obtain  a 
patent  from  the  government  for  that  portion  of  his  territ^^iy 
which  includes  his  discovery  shaft,  and  he  is  without  another 
which  gives  him  a  superior  right  as  against  the  contesting 
claimant,  he  must  be  adjudged  to  have  lost  title  to  whatever 
territory  is  embraced  within  the  limits  of  his  claim.     That 
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case  unquestionably  decides,  that  if  the  locator  permits  the 
adjoining  occupant  to  patent  that  part  of  his  territory,  it  is 
the  equivalent  of  an  adjudication  that  he  is  without  title,  and 
the  remaining  part  of  his  location  reverts  to  the  condition  of 
public  lands,  and  is  open  to  location  and  purchase  by  other 
citizens  and  claimants,  unless  the  locators  in  some  legal  fash- 
ion have  initiated  a  new  title.  Since  the  proofs  raised  the 
question  which  tended  to  bring  this  case  within  the  scope  of 
that  doctrine,  the  appellants  were  entitled  to  have  the  jury 
properly  instructed  on  the  subject.  They  asked  the  court  to 
state  the  law  to  be  as  enunciated  in  that  decision.  The  court 
stated  it  with  this  limitation,  that  the  North  Star  owners 
were  locators  senior  to  the  claimants  of  the  Long  John,  and 
declined  to  apply  the  rule  in  case  the  jury  found  that  the 
North  Star  owners  were  junior  locators,  though  holders  of  a 
patent  to  the  ground.  In  this  respect  the  court  erred.  The 
law  would  be  precisely  the  same  in  either  case.  When  Tour- 
telotte  and  his  co-owners  received  the  title  from  the  govern- 
ment— the  date  of  the  initiation  of  their  title  was  a  matter 
of  no  consequence.  Having  no  title  the  owners  of  the  Long 
John  neither  had  it  nor  could  they  acquire  it.  They  had 
lost  their  discovery  shaft  which  was  an  essential  evidence 
of  their  title,  without  which  their  claim  could  not  be  a  valid 
one. 

For  the  error  committed  by  the  court  in  refusing  to  give 
a  proper  instruction  upon  this  subject,  the  cause  must  be  re- 
versed and  remanded  for  a  new  trial,  in  conformity  with  this 
opinion. 

Heversed. 
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Ditto  st  al..  Appellants,  y.  Jackson,  Appellee. 

1.  Mbchanics'  Lien. 

It  seems  that  since  the  right  to  a  lien  is  dependent  upon  a  contract,  a 
subcontractor  can  acquire  no  other  or  greater  rights  than  flow  to 
him  therefrom,  and  that  it  must  be  adjudged  that  his  rights  are  to 
be  taken  as  limited  and  controlled  by  the  terms  of  the  agreement 
between  the  original  parties. 

2.  Pleading. 

The  complaint  of  a  subcontractor  to  foreclose  a  mechanic's  lien  which 
fails  to  state  that,  at  the  time  the  plaintiff  furnished  the  materials, 
no  payments  had  been  made  by  the  owner  to  the  contractor,  but 
which  contains  averments  implying  that  the  owner  is  indebted  to 
the  contractor,  is  not  subject  to  demurrer  for  a  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Appeal  from  the  District  Court  of  San  Miguel  County* 
Mr.  W.  H.  Gabbbbt,  for  appellants. 
MessiB.  Hogg  &  Fitzgabbald,  for  appellee. 
BissBLL,  p.  J.,  delivered  the  opinion  of  the  court. 

This  judgment  must  be  a£Srmed.  It  will  be  affirmed  upon 
a  much  narrower  basis  than  that  outlined  by  the  arguments 
of  respective  counsel.  It  is  one  of  those  controversies  which 
are  constantly  springing  from  the  attempted  enlargement  by 
the  legislature  of  the  preferential  rights  which  the  lien  statr 
utes  give  to  contractors,  and  men  who  furnish  material  for 
the  erection  of  buildings. 

In  May,  1891,  Ditto,  one  of  the  appellants,  was  the  owner 
of  certain  premises  in  the  town  of  Telluride,  San  Miguel 
county,  and  then  entered  into  a  contract  with  Frank  Shew- 
maker  to  erect  a  building  on  the  lot  for  an  agreed  sum  of 
ISOO.  In  the  farther  statement  of  his  cause  of  action  the 
plaintiff,  Jackson,  alleged  that  Shewmaker  commenced  the 
work,  finished  the  building  according  to  the  contract,  and 
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prior  to  the  first  day  of  June  completed  the  work,  and  in  all 
i^espects  fully  complied  with  his  contract.  There  are  further 
allegations  in  regard  to  the  lumber  furnished  by  Jackson,  un- 
der a  contract  with  Shewmaker,  and  the  filing  of  a  lien  un- 
der the  statute.  It  is  appai-ently  conceded  by  the  appellants 
that  the  complaint  is  a  sufficient  statement  of  the  cause  of 
action,  save  in  one  particular — to  wit : — ^that  the  pleader  fail- 
ed to  state  directly  that  no  payments  had  been  made  by 
Ditto  to  the  contractor,  Shewmaker,  prior  to  the  time  that 
Jackson,  the  appellee,  furnished  the  materials  for  which  he 
seeks  to  recover  in  this  action.  The  complaint  was  demur- 
red to  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  from  the  judgment  over- 
ruling the  demurrer,  the  owner  of  the  pi*emises  appeals. 

The  lien  law  of  1883  was  radically  amended  by  the  act  of 
1889,  Session  Laws  of  1889,  page  247.  Section  seven  of  the 
act  substantially  provided  that  the  lien  of  the  subcontractor 
should  extend  to  the  full  amount  to  be  paid  the  contractor 
by  the  owner  of  the  property,  and  in  express  terms  enacted 
that  ^^  any  payments  made  by  the  owner  to  the  contractor 
either  before  or  after  making  such  contract  *  *  ♦  shall  be  at 
the  risk  of  the  owner.*'  The  arguments  of  counsel  have  been 
addressed  to  the  construction  of  this  statute.  It  is  a  matter 
of  great  gravity  and  serious  importance,  and  one  which  must 
ultimately  be  decided  whenever  a  case  is  brought  here  which 
discloses  in  the  record  enough  to  justify  its  determination. 
The  extent  to  which  a  legislature  may  go  in  determining 
what  contracts  parties  may  make  concerning  a  given  subject- 
matter,  or  the  power  which  the  law  makers  possess  to  impose 
limitations  upon  the  rights  of  parties  to  enter  into  an  engage- 
ment with  which  at  the  time  third  persons  have  no  concern, 
and  whose  subsequent  rights  are  derivative  and  rest  upon 
sufficient  proof  of  the  agreement  between  the  original  par- 
ties, is  one  to  which  the  courts  of  the  different  states  have  at 
various  times  given  great  consideration,  and  reached  conclu- 
sions not  entirely  harmonious.  This  identical  question  was 
once  before  pressed  upon  the  attention  of  this  court,  and 
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while  it  was  left  undecided  this  court  said  in  reference  to  it, 
^4t  has  been  very  ably  and  earnestly  contended  that  since, 
under  the  statute  of  Colorado,  the  right  to  a  lien  is  depend- 
ent upon  the  existence  of  a  contract,  the  subcontractor  can 
rightfully  be  held  to  be  subject  to  its  provisions,  and  that  he 
can  acquire  no  other  or  greater  rights  than  flow  to  him  there- 
from ;  and  that,  regardless  of  the  statute,  it  must  be  adjudged 
that  his  rights  are  to  be  taken  as  limited  and  controlled  by 
the  terms  of  the  agreement  between  the  original  parties. 
There  is  great  force  in  these  suggestions."  Davis  v.  John 
Mouat  lAimber  Go.^  2  Colo.  Ct.  App.  381. 

This  intimation  of  the  court's  opinion  respecting  this  mat- 
ter, was  based  upon  an  elaborate  and  well  considered  case  in 
Philadelphia,  Schroeder  v.  Galland  et  aL^  134  Pa.  St.  277, 
which  held  that  since  the  subcontractor's  right  was  entii'ely 
derivative,  he  was  bound  by  the  express  limitations  of  the 
written  contract  between  the  original  parties,  under  and  by 
virtue  of  which,  his  own  agreement  was  to  be  performed,  and 
from  and  through  which  his  rights  were  solely  and  clearly 
derived.  It  is  thus  plain  to  see,  that  under  some  circumstan- 
ces it  might  be  true  that  the  subcontractor  would  be  with- 
out the  right  to  enforce  a  lien,  or  to  contend  that  under  and 
by  virtue  of  the  statute,  he  could  recover  the  amount  of  the 
original  conti*act  price,  notwithstanding  the  terms  of  the 
agreement  between  the  contractor  and  the  owner.  Since 
this  might  be  true,  it  cannot  be  said  that  the  complaint  is 
open  to  a  demurrer,  on  the  basis  that  it  has  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  contains 
enough  to  warrant  all  the  proof  essential  to  a  recovery  on 
the  part  of  the  plaintiff,  and  contains  by  sufficient  inference, 
if  not  by  direct  statement,  the  averment  that  the  owner  of 
the  property  was  indebted  to  the  contractor.  The  pleader 
states  the  terms  of  the  original  contract,  and  avers  full  com- 
pliance by  the  contractor,  whereby  as  a  matter  of  law,  the 
sum  which  the  owner  agreed  to  pay  for  the  building  became 
due  from  him  to  the  contractor,  and  the  right  to  a  lien  would 
necessarily  inure  to  the  material  man  who  furnished  the 
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lumber,  unless  defeated  by  circumstances  which  are  neither 
pleaded  nor  proven.  Whether  the  complaint  would  have 
been  open  to  a  motion  in  respect  to  this  allegation,  or  wheth- 
er a  special  demurrer  because  of  this  particular  defect  would 
have  been  available,  need  not  be  determined.  It  is  enough 
to  say  that  in  its  allegations,  the  complaint  did  state  a  cause 
of  action,  which  might  have  been  fully  proved  thereunder, 
and  was  not  vulnerable  to  a  general  attack  for  a  failure  to 
state  facts  sufficient  to  entitle  the  complainant  on  proof  to  a 
judgment. 

The  court  committed  no  error  in  overruling  the  demurrer, 
and  when  the  defendants  declined  to  answer,  or  in  any  other 
manner  assail  the  pleading,  the  court  rightly  entered  judg- 
ment  thereon. 

Affirmed. 


Wood,  Plaintifp  in  Error,  v.  Lake,  Defendant  in 

Error. 

1.  PBACTice  IN  Justice  Coubt. 

Whenever  the  act  regulating  the  jurisdiction  of  justices  of  the  peace 
provides  the  remedies  when  a  litigant's  rights  are  not  respected  by 
the  magistrate,  such  remedies  are  exclusive. 

2.  Cbbtiobabi. 

A  petition  to  remove  a  causQ  from  a  justice  of  the  peace,  which  does 
not  show  that  the  judgment  was  not  the  result  of  negligence,  and 
that  it  was  not  in  the  power  of  the  petitioner  to  take  an  appeal  in 
the  ordinary  way,  is  insufficient. 

Error  to  the  County  Court  of  Garfield  County. 
Mr.  Seth  H.  Wood,  for  plaintiff  in  error. 

Mr.  H.  P.  Bennet,  Jr.,  and  Mr.  Robert  A.  Bennet,  for 

defendant  in  error. 

BiBSELL,  P.  J.,  delivered  the  opinion  of  the  court. 
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This  is  one  of  those  extraordinary  cases,  in  which  the  judg- 
ment which  was  originally  entered  against  Lake  ought  not 
to  stand,  and  in  which  the  judgment  impeaching  it  rendered 
upon  proceedings  under  a  writ  of  certiorari  cannot  be  sus- 
tained. The  result  looks  like  an  apparent  inequity,  but  un- 
der the  record,  justice  is  not  far  from  being  accomplished. 

Emma  Pruitt  brought  suit  against  Lake  to  recover  twenty- 
five  dollars  due  her  for  work  and  labor  done.  Wood,  a  jus- 
tice of  the  peace  in  Garfield  county,  after  proper  steps  taken 
to  that  end  issued  a  writ  of  attachment  in  aid  of  the  suit.  It 
was  effectuated  by  process  of  garnishment  served  on  a  cor- 
poration which  admitted  an  indebtedness  to  Lake  in  a  sum 
beyond  the  plaintiff's  claim.  After  the  action  was  started, 
Lake  settled  the  case  out  of  court,  did  not  appear  on  the  re- 
turn day,  and  evidently  sought  to  escape  responsibility  for 
the  costs  incurred  by  the  proceedings.  The  justice  subse- 
quently entered  a  judgment  against  him  for  the  accrued 
costs,  and  included  therein  a  fee  of  $5.00  for  the  plaintiff's 
attorney,  which  the  counsel  contended  he  had  earned  in  the 
collection  of  the  debt.  The  judgment  was  for  $24.10  and 
when  the  justice  issued  an  execution  on  it,  Lake  endeavored 
to  escape  liability  by  attacking  the  judgment.  It  would  not 
be  useful  to  recite  the  various  grounds  on  which  it  is  claimed 
the  judgment  is  invalid.  It  need  only  be  stated  that  the  de- 
fendant. Lake,  did  not  appear,  and  prosecuted  no  appeal. 
He  subsequently  initiated  the  present  proceedings  against 
Seth  Wood,  the  justice,  because  that  magistrate  was  without 
jurisdiction  to  enter  it.  When  the  petition  was  filed  in  the 
county  court,  that  tribunal  issued  a  writ  of  certiorari,  brought 
up  the  proceedings,  adjudged  them  to  be  erroneous,  taxed 
the  costs  against  the  justice  and  entered  judgment  accord- 
ingly. 

If  the  parties  had  proceeded  regularly  and  in  accordance 
with  the  statute,  the  finding  would  have  been  g^od,  and  the 
magistrate  would  have  been  remediless.  The  act  concerning 
justices  and  constables  provides  that  in  certain  cases  and 
under  certain  circumstances,  the  judgments  which  may  be 
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entered  by  a  justice  of  the  peace  are  reviewable  under  pro- 
ceedings initiated  by  this  writ.  There  is  no  trouble  in  hold- 
ing that  the  justice's  act,  which  gives  this  remedy,  must  be 
exclusive,  and  that  a  party  is  bound  to  bring  himself  within 
the  scope  and  terms  of  this  law  respecting  it,  if  he  seeks  other- 
wise than  by  appeal  to  overturn  a  judgment  which  the  jus- 
tice may  have  entered.  It  is  seriously  contended  in  argument 
that  the  Code  provisions  respecting  the  writ  of  certiorari  are 
kewise  applicable,  and  if  under  either  it  or  the  justice's  act 
the  proceedings  may  be  justified,  the  judgment  appealed 
from  must  stand.  This  cannot  be  the  law.  In  general  the 
provisions  of  the  Code  have  no  relation  to  proceedings  before 
a  justice ;  and  wherever,  as  in  the  present  case,  the  act  regu- 
lating the  jurisdiction  of  justices  of  the  peace  provides  the 
remedies  when  a  litigant's  rights  are  not  respected  by  the 
magistrate,  these  remedies  must  be  taken  to  be  exclusive. 
The  chapter  concerning  certiorari  in  the  Code  is  therefore 
entirely  inapplicable,  and  the  sufficiency  of  the  present  pro- 
ceedings must  be  treated  by  the  statute  as  interpreted  by  our 
supreme  court.  The  act  has  been  considered  by  that  court 
on  several  different  occasions.  Their  conclusions  respecting 
its  requirements  are  uniform,  definite  and  well  settled.  Til- 
ton  V.  Larimer  Oo,  A.  ^  M.  A88.j  6  Colo.  288 ;  Small  et  al. 
V.  BUchelberger^  7  Colo.  664. 

Section  1995  of  the  statute  of  1883  requires  the  petition 
to  contain,  according  to  the  decision  last  cited,  three  things, 
viz : — ^^  First,  that  the  judgment  before  the  justice  was  not 
the  result  of  negligence  on  his  part ;  second,  that  the  judg- 
ment, in  his  opinion,  is  erroneous  and  unjust,  stating  wherein 
such  error  and  injustice  consist ;  and  third,  that  it  was  not 
in  his  power  to  take  an  appeal  in  the  ordinary  way,  setting 
forth  the  particular  circumstances  which  prevented  him  from 
so  doing."  This  very  lucid  statement  of  the  law  by  Judge 
Helm  removes  all  difficulty  from  the  determination  of  this 
case.  The  petition  in  no  respect  complied  with  the  statutory 
requisites  thus  clearly  and  abundantly  stated.  There  was  no 
showing  whatever  that  the  judgment  was  not  the  result  of 
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ii®glig6^ce,  nor  any  showing  that  it  was  not  in  the  power  of 
Lake,  against  whom  the  judgment  was  entered,  to  take  an 
appeal  and  review  the  judgment  in  the  ordinary  way.  Since 
a  petition  lacking  these  or  equivalent  statements,  and  con- 
taining nothing  to  bring  the  case  within  the  statutory  re- 
quirements will  not,  under  those  decisions,  support  an  appli- 
cation for  the  writ  and  a  judgment  thereon,  the  action  of  the  ^ 
court  below  cannot  be  sustained. 

For  the  error  committed  by  the  court  in  entering  the  judg- 
ment upon  an  insufficient  petition,  the  case  must  be  reversed 
and  remanded. 

Reversed, 


Hunter  et  al..  Appellants,  v.  Ferguson,  Appellee. 

1.  Fraud. 

Any  alienatioii  of  property  for  the  pnrpose  of  hindering,  delaying  or  de- 
feating creditors  in  subjecting  the  property  to  the  payment  of  debts, 
is  fraudulent. 

2.  Debtor  and  Creditor — ^Preference. 
A  debtor  has  the  right  to  prefer  his  creditor. 

8.  ASSIONHENT  FOR  THE  BENEFIT  OF  CREDITORS — FRAUD. 

To  vitiate  the  general  assignment  for  the  benefit  of  creditors  there  must 
be  a  fraudulent  intention,  followed  by  irregular  and  fraudulent  dis- 
position of  the  property :  in  other  words,  there  must  be  either  a 
reservation  of  the  property,  or  such  a  disposition  of  it,  tliat  the  pro- 
ceeds wiU  inure  in  some  way  to  tlie  benefit  of  the  assignor. 

The  assignor  must  provide  no  benefit  to  himself  other  than  what  may 
result  from  the  payment  of  his  debts;  impose  no  condition  upon  the 
right  of  his  creditors  to  participate  in  the  fund;  authorize  no  delay 
on  the  part  of  the  trustee. 
'  6.  Same. 

A  person  may  make  a  legal  assignment  of  all  his  property  for  the  bene-' 
fit  of  creditors,  notwithstanding  his  assets  may  be  in  value  many 
times  the  amount  of  his  indebtedness,  and  an  expectation  of  the 
surplus  after  the  full  payment  of  debts  is  not  a  badge  of  fraud. 
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6.   iNSTBUCnOH^S. 

Where  there  is  no  eyidence  upon  which  instructions  in  regard  to  fraud 
can  be  predicated,  it  is  an  error  to  give  them. 

Appeal  from  the  District  Court  of  Weld  CourUy. 

Prior  to  the  first  of  November,  1890,  appellants  as  partners 
under  the  firm  name  of  Hunter  &  West,  were  doing  a  bank- 
ing business  at  Greeley.  About  that  date  the  business  was 
closed,  and  they  were  succeeded  by  the  Greeley  National 
Bank.  On  the  25th  of  August,  1890,  appellee  deposited  with 
the  firm  $225 ;  on  the  third  day  of  September  made  another 
deposit  of  $175 ;  on  the  30th  day  of  September  another  de- 
posit of  $125 ;  on  October  6th  another  deposit  of  $175.  For 
each  of  such  deposits  she  received  a  certificate  payable  six 
months  after  date  with  interest  at  6  per  cent,  per  annum ; 
the  different  certificates  aggregated  some  $700. 

After  November  8d,  when  succeeded  by  the  Greeley  Na- 
tional Bank,  defendants  were  found  to  be  in  a  failing  con- 
dition and  insolvent.  Demand  was  made  by  appellee  on 
December  26th  for  the  payment  of  the  respective  certificates. 
They  were  not  paid.  On  the  same  date  this  action  was  com- 
menced in  the  county  court  in  the  county  of  Weld,  by  filing 
a  complaint  and  suing  out  an  attachment,  alleging  as  grounds 
for  attachment  that  the  certificates  of  deposit  were  overdue 
and  unpaid ;  that  the  defendants  had  fraudulently  transferred 
and  assigned,  and  were  about  to  fraudulently  transfer,  con- 
vey and  assign  their  property  and  effects  so  as  to  hinder  or 
delay  creditors.  The  attachment  was  levied  upon  certain 
chattels,  and  certain  supposed  debtors  of  the  firm  were  served 
with  process  of  garnishment.  On  the  same  date,  December 
26,  1890,  after  the  attachment  was  levied.  Hunter  &  West, 
and  West  individually,  made  general  assignments  of  all  their 
property  for  the  benefit  of  their  creditors. 

Special  traverse  denying  each  allegation  contained  in  the 
aflidavit  for  attachment,  was  filed.  An  answer  to  the  com- 
plaint, traversing  each  material  allegation,  was  also  filed. 
Upon  the  issues  so  formed  trial  was  had  to  a  jury,  resulting 
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in  a  verdict  for  the  defendants,  with  special  findings  that  the 
certificates  of  deposit  were  none  of  them  due,  and  that  the 
defendants  had  not  and  were  not  about  to  fraudulently  dis- 
pose or  transfer  or  assign  any  of  their  property. 

Judgment  upon  the  verdict,  dismissing  the  attachment. 
An  appeal  was  taken  to  the  district  court,  and  trial  had  at 
the  May  term,  1891,  resulting  in  a  disagreement  of  the  jury. 
At  the  November  term  of  1891,  a  trial  was  had  to  a  juiy,  re- 
sulting in  a  verdict  for  the  plaintiff,  and  a  finding  that  the 
defendants,  on  the  26th  of  December,  1890,  did  fraudulently 
transfer  their  property,  and  were  about  to  fraudulently  trans- 
fer their  property  with  intent  to  hinder  and  delay  their  cred- 
itors. The  court  instructed  the  jury  that  the  certificates  of 
deposit  sued  on  were  not  due  when  the  action  was  commenced, 
and  that  question  withdrawn  from  their  consideration.  Mo- 
tion for  a  new  trial  was  denied,  judgment  entered  upon  the 
verdict  for  $730.31.     An  appeal  was  prosecuted  to  this  court. 

The  supposed  errors  relied  upon  by  counsel  in  argument 
are : 

The  third,  as  follows  :  ^'  The  verdict,  the  order  sustaining 
attachment,  and  the  judgment  of  the  court  is  unsupported 
by  and  against  the  weight  of  the  evidence." 

The  sixth,  being  to  an  instruction  of  the  court :  ^^  The 
court  further  instructs  you  that  if  you  believe  from  the  evi- 
dence that  the  acts,  statements  and  conduct  of  the  defend- 
ants, or  either  of  them,  at  and  about  the  time  the  attachment 
in  question  was  sued  out,  were  such  as  fairly  and  reasonably 
showed  an  intention  on  their  part  to  so  dispose  of  their  prop- 
erty as  to  intentionally  hinder  and  delay  and  defraud  their 
creditors,  you  should  find  for  the  plaintiff.'' 

The  seventh  assignment  of  error,  also  to  an  instruction  of 
the  court,  as  follows : 

"If  you  find  from  the  evidence  that  George  H.  West, 
managing  partner  of  Hunter  &  West,  bankera,  believed  at  the 
time  the  assignment  was  made  that  there  was  enough,  or 
more  than  enough,  property  in  said  firm  to  pay  all  indebted- 
ness, and  if  judiciously  managed  there  would  be  a  surplus 
Vol.  Ill  --19 
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left  after  paying  all  debts,  and  that  one  of  the  moving  rea- 
sons for  the  making  of  such  assignment  was  the  protection  of 
such  surplus,  such  facts  in  connection  with  the  assignment, 
are  a  badge  of  fraud  and  indicative  of  an  intent  to  convey 
property  so  as  to  delay,  hinder  or  defraud  creditors/* 

The  ninth  assignment,  that  the  court  erred  in  modifying 
an  instruction  asked  by  defendant's  counsel,  as  follows : 

**'  The  court  instructs  the  jury  that  where,  in  consequence 
of  action  of  one  or  more  particular  creditors,  there  is  danger 
that  the  property,  which  but  for  such  action  would  be  suffi- 
cient to  pay  every  debtor  in  full,  will  fall  shoit  of  that  re- 
sult; and  the  object  and  intent  of  the  debtor  are  to  enable 
all  his  creditors  to  realize  their  entire  demands,  and  prevent 
loss  or  injury  to  anyone,  he  is  in  a  condition  to  make  a  valid 
assignment  for  the  benefit  of  all  his  creditors.  When  the 
property  of  a  debtor  is  of  a  doubtful  character,  and  may  or 
may  not,  according  to  circumstances,  be  sufficient  to  discharge 
his  debts  in  full,  and  his  primary  object  and  influencing  mo- 
tive is  to  distribute  it  equitably  and  fairly,  an  assignment  in 
such  case  instead  of  violating  the  policy  of  the  law  for  the 
rights  of  creditors  is  in  harmony  with  both.  The  possibil- 
.  ity  of  a  surplus  resulting  in  such  a  case  to  the  debtor  himself 
would  form  no  objection  to  such  an  arrangement."  To  which 
the  court  added  ^^  But  a  debtor  is  not  allowed  to  make  an 
assignment  to  prevent  a  sacrifice  of  his  property,  when  no  one 
but  himself  is  in  danger  of  being  a  loser  by  its  immediate 
appropriation." 

Mr.  H.  N.  Haykbs,  for  appellants. 

Mr.  A.  C.  Patton,  and  Mr.  J.  W.  MgCbebby,  for  ap- 
pellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Taking  up  the  errors  assigned  in  the  same  order  as  dis- 
cussed by  counsel,  the  third  is  the  first  to  be  considered,  viz. : 
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That  the  verdict  and  judgment  sustaining  the  attachment 
were  against  the  weight  of  evidence,  and  unsupported  by  the 
evidence.  Ordinarily  the  verdict  of  a  jury  will  not  be  dis- 
turbed where  the  testimony  is  conflicting,  and  there  is  suffi- 
cient evidence  to  sustain  the  verdict. 

The  only  question  to  be  determined  was  that  of  fraud.  It 
has  been  frequently  said  by  the  courts  that  fmud  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  by  all  the  circum- 
stances of  the  case  ;  but  it  would  perhaps  be  safer  to  say  that 
it  is  a  mixed  question  of  law  and  fact.  ^^  It  is  the  judgment 
of  law  on  facts  and  intents."  Waite  on  Fraud.  Con.,  22 ; 
PittUxme  v.  Stevens^  15  Conn.  26 ;  Sturdevant  v.  Ballard^  9 
John,  (N.  T.)  342 ;  OUey  v.  Manning,  9  East,  64. 

^^  Fraud  is  always  a  question  of  fact  with  reference  to 
the  intention  of  the  grantor.  ♦  ♦  ♦  Every  case  depends  up- 
on its  circumstances,  and  is  to  be  carefully  scrutinized,  but  the 
vital  question  is  always,  the  good  faith  of  the  transaction. 
There  is  no  other  test."  Swayne,  J.  in  Lloyd  v.  Fidton,  91 
U.  S.  485  ;  HumeB  v.  ScruggB,  94  U.  S.  22. 

Creditors  have  an  interest  in  the  property  of  the  debtor. 
It  has  been  called  an  equitable  interest ;  it  is  the  fund  to 
which  they  look  for  the  payment  of  the  debts,  and  the  law 
makes  it  so.  Any  alienation  of  property  for  the  purpose  of 
hindering,  delaying  or  defeating  creditors  in  subjecting  the 
property  to  the  payment  of  the  debts,  is  fraudulent.  So  long 
as  a  man  retains  the  control  and  possession  of  his  property, 
whether  he  is  solvent  or  insolvent,  he  has  the  legal  right  to 
dispose  of  his  property,  and  if  he  does  so  honestly  and  hon- 
estly applies  the  proceeds  in  the  discharge  of  his  indebtedness, 
he  has  full  right  to  do  so.  But  any  transfer  to  put  the  prop- 
erty beyond  the  reach  of  creditors  or  to  reserve  benefits  to 
himself  is  fraudulent;  hence  the  question,  as  before  said,  is 
the  intention,  and  this  must  be  determined  from  all  the  cir- 
cumstances. 

In  the  management  of  the  property  and  the  application  of 
it  by  the  parties  preceding  the  assignment,  we  find  no  evi- 
dence whatever  of  misapplication  or  fraudulent  disposition. 


292  Hunter  v.  Ferguson.  [April  T., 

It  is  not  contended  in  argument  that  there  was  not  a  bona 
fide  use  of  the  assets  in  the  payment  of  legitimate  indebted- 
ness, nor  is  there  any  evidence  or  claim  that  the  debtors  were 
to  have  any  resulting  benefits  from  any  of  the  transactions. 
So  long  as  a  debtor  retains  control  of  his  property  he  can 
legally  prefer  one  creditor  to  another.  Even  if  insolvent, 
he  can  pay  to  one  the  entire  indebtedness,  to  another  nothing, 
and  such  disciimination  is  legal.  A  careful  review  of  all  the 
testimony  fails  to  show  that  a  dollar  was  misapplied ;  it  only 
shows  that  some  were  paid  and  others  were  not ;  that  the 
debtors  had  exercised  the  legal  right  of  election  and  discrim- 
ination, consequently,  the  first  clause  of  the  paragraph  upon 
which  the  attachment  was  based,  viz. :  ^^  That  defendants  had 
fraudulently  conveyed,  transferred  and  assigned  their  prop- 
erty "  *  *  *  so  as  to  hinder  and  delay  creditors,  was  abso- 
lutely unsustained  by  any  evidence. 

The  following  is  sec.  186,  Mill's  Ann.  Stat. :  ^'  No  assign- 
ment shall  be  invalid  because  of  misappropriation  of  the 
property  of  the  debtor  by  him,  prior  to  the  assignment,  but 
the  assignee  may  recover  such  property,  if  so  misappropriated 
in  fraud  of  this  act.  But  nothing  in  this  act  contained  shall 
invalidate  any  conveyance  or  mortgage  of  property,  real  or 
personal,  by  the  debtor  before  the  assignment,  made  in  good 
faith,  for  a  valid  and  valuable  consideration." 

In  attempted  support  of  the  second  clause  of  the  affidavit 
for  an  attachment,  viz. :  '^  are  about  to  fraudulently  transfer, 
convey  and  assign  their  property  and  effects  so  as  to  hinder 
or  delay  their  creditors,"  the  evidence  was  of  an  intention  to 
make  a  general  assignment  for  the  benefit  of  all  creditors, 
which  was  done  the  morning  after  the  suing  out  of  the  at- 
tachment in  this  case.  A  general  assignment  by  a  debtor 
of  all  his  property  for  the  benefit  of  all  his  creditors  is  not  a 
fraudulent  disposition  of  property  furnishing  ground  for  an 
attachment  when  it  is  made  honestly  and  bona  fide.  To  vi- 
tiate it  there  must  be  fraudulent  intention  followed  -by  irreg- 
ular and  fraudulent  disposition  of  the  property  or  a  failure 
to  convey  all.    In  other  words,  there  must  be  either  a  reser- 
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vation  of  property  or  such  a  disposition  of  it  that  the  proceeds 
will  inure  in  some  way  to  the  benefit  of  the  assignor.'  If 
made  fully  and  in  good  faith,  it  is  not  only  a  proper  and  legal 
application  of  assets,  but  an  equitable  one,  preventing  the 
sequestration  and  sacrifice  of  the  estate  by  a  few  at  the  ex- 
pense of  the  many,  and  although  it  may  operate  to  hinder 
and  delay  creditors,  it  is  no  ground  for  attachment.  The 
fundamental  principles  are  that  ^^  the  debtor  must  devote  all 
his  property  absolutely  to  the  payment  of  his  debts ;  reserve 
no  control  for  himself."  Hiffffs  v,  Murray^  2  John.  Ch.  (N.  Y.) 
565 ;  ^*'  Must  provide  for  no  benefit  to  himself,  other  than 
what  may  result  from  the  payment  of  his  debts ;  impose  no 
condition  upon  the  right  of  the  creditors  to  participate  in  the 
fund ;  authorize  no  delay  upon  the  part  of  the  trustee." 
SiUkins  V.  Aird,  6  Wall.,  79 ;  Oliver  Lee  ^  Company* 9  Bank 
V.  Talcott,  19  N.  Y.,  148. 

A  very  careful  examination  of  all  the  evidence — ^and  a  very 
wide  range  was  properly  allowed — ^fails  to  show  that  any  of 
the  rules  or  controlling  canons  were  violated,  and  that  there 
was  not  a  full,  complete  and  absolute  ti-ansf er  of  all  the  prop- 
erty for  the  benefit  of  all  creditors.  We  can  find  no  evi- 
dence upon  which  the  verdict  could  be  based,  and  conclude 
that  it  must  have  been  the  result  of  bias  or  prejudice  on  the 
part  of  the  jury,  or  that  the  jury  was  misled  in  regai-d  to  the 
law,  by  the  instructions  of  the  court. 

It  is  in  evidence  that  on  the  day  this  action  was  commenced 
and  the  day  pi-eceding  the  assignment,  Mr.  Hunter,  man- 
aging partner  of  the  firm,  in  conversation  with  the  husband 
of  appellee,  said  that  if  he  could  not  get  money  they  would 
have  to  go  to  the  wall.  ^^  That  he  had  considerable  ditch 
stock  and  he  would  dispose  of  it,  and  he  would  have  from 
ten  to  twenty  thousand  dollars  left,  and  I  need  not  be  alarmed 
about  my  money.'*  Again,  **  he  said  he  would  have  J15,000 
or  i20,000  left  after  he  settled  up  his  business.  This  was 
the  only  evidence  in  the  case  upon  which  any  question  of 
fraud  was  attempted  to  be  predicated,  and  the  only  basis  for 
the  instructions  of  the  court  submitting  the  question  of  fraud 
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to  the  jury.  It  is  claimed  that  this  expression  of  a  hope, 
opinion  or  expectation  of  having  a  balance  left  after  fuU.  pay- 
ment of  debts,  was  a  badge  of  fraud  and  the  question  was 
submitted  to  the  jury  by  the  instructions. 

The  instruction  on  which  the  seventh  assignment  of  error 
is  based  is  faulty.  It  is  in  conflict  with  the  statute  which 
provides  ^^  That  any  person  may  make  a  general  assignment 
of  all  his  property  for  the  benefit  of  all  his  creditors."  The 
right  is  neither  modified  nor  restricted,  nor  is  the  question 
of  sufSciency,  or  surplus,  or  inadequacy,  made  a  factor.  The 
right  to  make  the  assignment  is  absolute,  regardless  of  such 
considerations.  As  before  stated,  it  is  only  necessary  that 
it  should  be  full  and  complete,  a  bona  fide  conveyance  of  all 
the  debtor's  property  for  the  benefit  of  all  his  creditors,  these 
being  the  only  requisites  or  tests  of  validity.  In  order  to 
vitiate  the  assignment,  it  must  be  found  lacking  in  one  of  the 
essentials.  The  expressed  expectation  of  a  remaining  surplus 
could  in  no  way  affect  it,  nor  could  the  desire  to  protect  it. 
A  man  can  make  a  legal  assignment  although  his  assets  may 
be  in  value  four  times  the  amount  of  indebtedness.  Such 
being  the  law,  it  was  error  to  submit  to  the  jury  the  question 
of  motive  in  regard  to  a  supposed  surplus.  The  language 
is  also  unfortunate.  It  is,  *^  believed  at  the  time  the  assign- 
ment was  made  that  there  was  enough  or  more  than  enough 
property  in  said  firm,  to  pay  all  indebtedness,  and  if  judi- 
ciously managed,  there  would  be  a  surplus  left  after  paying 
all  debts,  and  that  one  of  the  moving  reasons  for  the  making 
of  such  assignment  was  the  protection  of  such  surplus.  Such 
facts  in  connection  with  the  assignment  are  a  badge  of  fraud 
and  indicative  of  an  intent  to  convey  property,  so  as  to  delay, 
hinder  or  defraud  creditors."  This  narrows  and  restricts 
the  law,  introduces  a  new  element,  and  not  only  submits  a 
question  of  motive,  but  clearly  indicates  that  the  assignment 
may  be  invalid  because  coupled  with  the  motive.  1  can  find 
no  authority  where  the  expectation  of  a  surplus  after  the  full 
payment  of  debts,  is  declared  to  be  fraudulent  or  a  badge  of 
fraud.     ^'  It  can  seldom  be  the  duty  of  the  court  to  instruct 
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the  jury  that  a  single  fact  will  warrant  the  jury  in  finding 
fraud.  All  the  facts  surrounding  the  transaction  must  be 
taken  into  account  collectively."  Sleeper  v.  Chapman^  121 
Mass.,  404. 

For  the  same  reasons  the  modification  and  addition  to  the 
instruction  assigned  in  the  ninth  assignment  of  error  is  er- 
roneous. 

There  was  no  evidence  upon  which  the  instructions  in  re- 
gard to  fraud  could  be  predicated,  hence  the  giving  of  them 
was  erraneous.  Allen  v.  Eldridge^  1  Colo.  288 ;  Thatcher  v. 
Kaucher^  2  Colo.  699 ;  Lawson  v.  Van  Avken^  6  Colo.  52 ; 
Burlock  V.  Cross,  16  Colo.  162. 

The  finding  and  judgment  sustaining  the  attachment  must 
be  revei'sed. 

Reversed. 
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BOYES   ET   AL.,   APPELLANTS,  V.    ThB    GrEEN    MOUNTAIN 

Falls  Town  and  Improvement  Co.,  Appellee. 

1.  Specific  Perfokmaivce. 

The  fact  that  a  contract  depends  upon  a  condition  precedent  which  has 
not  been  performed,  is  always  a  complete  defense  to  a  suit  for  its 
enforcement. 

2.  Rescission— DiBCEETioiCABT. 

The  rescission  or  cancellation  of  contracts  or  deeds  and  specific  per- 
formance are  not  matters  of  absolute  right,  but  matters  resting  in 
the  sound  discretion  of  the  court. 

3.  Rescission,  when  degbeed. 

The  court  wiU  decree  deeds,  leases  or  contracts  to  be  canceled,  when 
enforcing  such  instruments  or  agreements  would  be  inequitable  or 
unjust. 

4.  Rescission — ^Damages. 

Generally,  where  one  fails  to  perform  his  part  of  a  contract  or  disables 
himself  from  performing  it,  the  other  party  may  treat  the  contract 
as  rescinded,  and  may  elect  either  to  sue  for  damages  or  to  bring 
suit  for  a  canceUation. 

Appeal  from  the  District  Court  of  El  Paso  County. 
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Appellant  was  the  occupant  of  160  acres  of  land,  having 
a  pre-emption  right  upon  it.  The  land  was  adjoining,  and 
partially  between  tracts  of  land  belonging  to  the  appellee. 
Appellee,  being  desirous  of  obtaining  the  land,  entered  into 
negotiations  with  the  appellant,  which  resulted  in  the  con- 
veyance of  the  land.  The  possession  of  the  property  was 
delivered  to  appellee.  Appellant  perfected  his  pre-emption 
right,  entered  the  land  and  received  a  receipt  from  the  Grov- 
ernment  Land  Office  on  the  19th  of  August,  1889.  Appellant 
instituted  this  suit,  alleging  his  former  ownership  of  the  land, 
that  it  was  of  the  value  of  $7,000,  that  appellee  procured  the 
deed  through  false  and  fraudulent  representations ;  also,  alleg- 
ing a  failure  to  perform,  as  agreed,  upon  the  part  of  the  ap- 
pellee ;  alleging  also,  that  promises,  made  to  him  by  way  of 
inducement,  to  build  an  hotel  worth  $75,000,  grad§  sti^eets, 
bring  in  water,  etc.,  to  enhance  the  value  of  the  praperty, 
had  not  been  kept;  that  with  the  exception  of  a  pai-tial  and 
imperfect  survey  dividing  a  portion  of  the  land  into  lots  and 
streets,  nothing  had  been  done ;  and  that  the  sum  of  $100  was 
all  the  consideration  he  had  received  for  the  land,  and  pray- 
ing that  the  deed  be  canceled,  and  for  other  and  proper  relief. 

Appellee,  after  denying  generally  the  allegations  of  fniud, 
etc.,  in  the  complaint,  set  out  the  following  instrument  in 
writing. 

**  Ktiow  AU  Men  By  These  Presents :    That  the  Green 

Mountain  Falls  Town  and  Improvement  Company,  a  cor* 
poration  with  its  principal  office  in   the  city  of  Colorado 

Springs,  county  of  El  Paso,  and  state  of  Colorado,  is  held 

and  firmly  bound  unto  James  Boyes,  of  the  county  and  state 

aforesaid,  in  the  penal  sum  of  five  hundred  dollars,  ($500) 

lawful  money  of  the  United  States,  for  the  payment  of  which 

sum,  well  and  truly  to  be  made  to  the  said  James  Boyes,  the 

said  company  binds  itself  and  its  successors. 

^^  Sealed  with  its  corporate  seal,  and  dated  this  26th  day 
of  December,  A.  D.  1888. 

'^  The  Green  Mountain  Falls  Town  and  Improvement  Co. 

^  F.  E.  Dow,  President. 
^  I.  J.  WooDWORTH,  as  Secretary. 
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^^  The  condition  of  the  above  obligation  is  such,  that : 

"  Whereas^  The  said  James  Boyes  has  executed  a  Wnrran- 
ty  Deed,  running  to  the  said  Green  Mountain  Falls  Town 
and  Improvement  Company,  of  the  following  property  to- 
wit:  ♦  *  *  Now  Therefore^  If  said  company  shall  survey, 
grade  and  improve  the  streets  on  said  lands,  make  other 
valuable  impi-ovements  thereon,  and  commence  within  thirty 
days  of  the  date  hereof,  to  survey  into  lots,  and  plat  said 
lands,  or  so  much  thereof  as  said  company  may  deem  prac- 
ticable, and  deed  to  said  Boyes  one-tenth  of  said  lots  so  plat- 
ted, to  be  divided  as  follows,  to-wit : 

^^  Said  Boyes  to  dmw  one  of  said  lots,  and  said  company  to 
draw  nine  of  said  lots,  said  drawing  to  be  continued  until  all 
of  said  lots  platted  are  drawn,  also  to  pay  said  Boyes  one- 
tenth  of  the  net  proceeds  from  the  sale  of  said  lands  not  sur- 
veyed and  platted  by  said  company,  and  to  allow  him,  the 
said  Boyes,  to  retain  the  house  now  occupied  by  him,  then 
this  obligation  to  be  null  and  void,  otherwise  of  full  force 
and  effect. 

"It  is  distinctly  understood  and  agreed  by  said  Boyes  that 
the  penalty  and  conditions  of  the  above  obligations  are  sub- 
ject to  the  validity  and  suiSciency  of  the  above  Warranty 
Deed  above  referred  to. 

"  Signed,  sealed  and  delivered  in  the  presence  of 

"  S.  P.  Madiera,  (seal) 
"  J.  H.  Bowman,  (seal)" 

Alleging  that  the  $100  paid  and  the  conveyance  of  one- 
tenth  of  the  lots  was  all  the  consideration  appellant  was  to 
receive.  Also,  alleging  its  willingness  and  offer  to  make 
conveyance  of  the  lots,  and  the  refusal  of  appellant  to  re- 
ceive. The  answer  also  contains  the  following : — That  ap- 
pellee "  should  survey  and  plat  into  lots  within  thirty  days, 
and  grade  and  improve  the  streets — no  time  was  specified 
when  streets  should  be  graded,  but  undei'standing  that  it 
was  to  be  done  when  streets  were  needed. 

"That  defendant  was  to  make  other  valuable  improve- 
ment, which  were  understood  to  be  water-works. 
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^^That  as  further  consideration  for  said  deed  defendant 
was  to  convey  plaintifE  one-tenth  the  lots  so  surveyed  and 
platted  of  said  lands."  «  «  «  «« Defendant  stands  ready  to 
and  will  grade  said  streets  when  needed  "  etc. 

A  replication  was  filed  in  which  the  statute  of  frauds 
was  pleaded  to  the  instrument  relied  upon.  A  trial  was  had 
to  the  court,  a  finding  for  the  defendant  and  a  decree  dis- 
missing the  suit. 

Mr.  Wm.  Hakrisok  and  Mr.  T.  O.  Townsbnd  for  appel- 
lants. 

Mr.  T.  A.  McMoBBis,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Prior  to  making  the  ariangement  under  discussion,  appel- 
lee attempted  to  buy  the  property,  making  an  offer  of  $1000, 
which  was  refused.  Failing  to  purchase,  and  wishing  to  se- 
cure it,  appellee  by  its  officers,  commenced  negotiations  to 
obtain  it,  which  finally  resulted  in  the  conveyance  and  the 
contract.  Appellant  received  $100  and  the  agreement,  and 
conveyed  his  land. 

It  is  stated  in  the  complaint  that  appellant  was  a  laboring 
man  of  foreign  birth,  with  very  limited  business  knowledge 
and  education.  The  truth  of  this  allegation  is  established 
by  the  transaction,  and  the  acceptance  of  the  contract  with 
only  a  penalty  of  $500. 

It  is  alleged  in  the  complaint  that  the  property  conveyed 
was  worth  $7,000.  Upon  the  trial,  officers  of  appellee  and 
witnesses  in  its  behalf  fixed  the  value  variously,  from  $6,000 
to  $10,000.  In  regard  to  the  conversations  and  inducements 
held  out  to  appellant  by  officers  of  appellee,  in  order  to  se- 
cure the  property,  there  is  some  slight  conflict  of  testimony ; 
but  in  all  important  particulars,  witnesses  substantially  agree. 
Appellant  was  informed  by  Mr.  Sprague,  an  officer  of  ap- 
pellee, that  streets  were  to  be  laid  out  and  graded,  water* 
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works  put  in,  an  hotel  to  cost  $75,000  to  be  built  upon  the 
land.  Appellant  still  hesitating,  Sprague  asks  him  to  see 
Mr.  Dow,  the  president,  and  said,  '^  that  whatever  Dow  said 
I  could  depend  upon,  that  he  had  the  money  to  make  the 
improvements,"  etc.  Mr.  Dow  was  seen,  and  so  far  corrobo- 
rated Sprague  as  to  induce  him  to  make  the  arrangement. 
It  at  once  becomes  apparent,  that  the  inducement  for  the 
conveyance  of  nine-tenths  of  the  property  was  the  agreement 
to  expend  a  large  sum  of  money  then  on  hand,  in  the  im- 
provement of  the  property  conveyed;  and  the  considera- 
tion, the  enhanced  value  of  the  other  one-tenth  by  reason  of 
such  expenditure  of  money  in  improvements.  Such  is  the 
unavoidable  conclusion  from  all  the  testimony  in  the  case — 
the  circumstances  and  condition  of  the  parties.  It  is  evident 
that  appellant  relied  upon  the  honor,  ability  and  integrity 
of  the  officers  with  whom  he  dealt,  and  their  assurance  of 
funds  on  hand  to  make  the  contemplated  improvements,  and 
intention  to  do  it.  Otherwise,  he  would  have  no  considera- 
tion whatever,  except  the  $100  received.  Appellee  failed  to 
realize  upon  the  enterprise,  the  ^^boom"  collapsed,  and  no 
matter  how  honorable  its  intentions  were,  was  unable  to 
comply  with  the  contract  entered  into,  upon  technical  inter- 
pretation of  which  it  now  attempts  to  escape,  and  make  ap- 
pellant the  victim.  It  is  alleged  that  it  had  expended  $600 
or  $700  in  surveying  and  platting  a  portion  of  the  property 
into  lots.  At  that  point  it  stopped,  and  required  appellant  to 
proceed  to  a  division  of  the  lots  surveyed.  The  parties  met 
and  the  following  is  the  uncontradicted  testimony  of  appel- 
lant in  regard  to  what  occurred  at  the  interview. 

^*  Saw  Dow  next  evening.  He  wanted  to  know  why  I  had 
not  divided  the  lots.  I  told  him  that  they  had  not  fulfilled 
their  contract.  He  said  they  had  not  agreed  to  make  the 
improvements  before  division.  I  told  him  I  had  not  agreed 
to  divide  the  lots  until  improvements  were  made.  He  said 
*  they  were  going  ahead  to  sell  the  lots,  they  had  a  deed  to 
the  property  and  were  not  going  to  make  any  more  improve- 
ments, and  all  I  could  collect  was  the  $500  ;  that  they  were 
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under  no  obligation  to  grade  the  streets  then.'  And  this  is 
corroborated  by  the  defense  interposed.  In  the  answer  it  is 
said,  *'  Defendant  stands  ready  to  and  will  grade  said  streets 
when  needed.^ " 

The  defense  is  not  such  as  to  appeal  to  a  chancellor,  a  fall- 
ing back  and  reliance  upon  the  contract  as  far  as  appellant  is 
concerned,  while  evading  and  avoiding  its  express  stipula- 
tions and  the  evident  intention  and  understanding  of  the 
parties.  When  the  stipulations  of  a  contract  are  relied  upon, 
the  party  insisting  must  show  full,  complete  and  technical 
compliance  with  all  important  requirements.  The  obliga- 
tions assumed  by  the  appellee  in  the  contract  are  as  follows : 
^^  Now  therefore,  if  said  company  shall  survey,  gi'ade  and 
improve  the  streets  on  said  lands,  make  other  valuable  im- 
provements thereon,  and  commence  within  thirty  days  of 
the  date  hereof  to  survey  into  lots,  and  plat  said  lands,  or 
so  much  thereof  as  said  company  may  deem  practicable,  and 
deed  to  said  Boyes  one  tenth  of  said  lots  so  platted,  to  be 
divided  as  follows,  to  wit :  " 

It  first  covenants  to  survey,  grade  and  improve  the  streets. 
Second,  ^^moAre  other  valuable  improvements  thereon^*  then 
follows  inregard  to  surveying  and  platting  of  lots,  and  their 
division  between  the  parties. 

It  being  conceded,  or  apparent,  that  the  enhanced  value 
of  the  one  tenth  by  reason  of  the  contemplated  improve- 
ments and  the  expenditure  of  money  upon  the  property  was 
the  sole  consideration  for  the  conveyance  of  the  nine  tenths, 
the  failure  to  perform  worked  an  absolute  failure  of  con- 
sideration. The  agreements  on  the  part  of  the  appellee  must 
be  regarded  as  conditions  precedent  to  its  right  to  enforce 
the  contract  against  appellant.  The  setting  of  stakes  and  a 
plat  upon  paper  left  the  land  in  its  natural  state,  as  far  as 
marketable  value  was  concerned.  The  entira  tract  as  owned 
by  appellant  before  the  conveyance  was  in  the  same  situation 
it  Was  when  he  was  required  to  take  one  tenth  in  considera- 
tion. The  avowal  of  the  appellee  of  a  willingness  and  inten- 
tion to  lay  out  and  grade  streets  when  they  should  be  needed, 
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is  of  DO  value ;  it  was  to  precede.  It  is  an  attempted  evasion, 
an  attempted  reversal  of  the  natural  order.  The  laying  out 
and  grading  of  streets  was  necessary  to  the  habitation  of 
the  lots.  Occupants  could  not  be  expected  to  enter  upon 
the  land  and  compel  the  opening  of  streets. 

The  other  valuable  improvements  covenanted  to  be  made 
had  not  been  made  or  entered  upon,  nor  had  any  survey  or 
plat  of  the  lots  been  made  as  agreed.  The  contract  was  to  sur- 
vey and  plat  the  lands  conveyed.  The  testimony  shows  ap- 
pellee to  have  owned  lands  adjoining  the  land  in  question 
on  two  sides,  and  that  in  the  survey  the  lots  crossed  the 
lines,  a  fractional  part  of  the  lot  being  on  each  tract.  This 
was  clearly  a  violation  of  the  contract,  rendering  the  division 
provided  for  impossible.  Appellant  was  not  required  to  di- 
vide lots  or  take  compensation  from  lands,  other  than  that 
conveyed  by  him.  Appellee  by  its  answer  sets  up  the  con- 
tract and  insists  upon  specific  performance  on  the  part  of 
appellant.  The  acts  to  be  performed  by  appellee  being  con- 
ditions precedent,  and  not  having  been  performed  is  not 
legally  in  a  position  to  enforce  the  contract  against  the  other 
party.  ^*  When  a  contract  rests  upon  a  condition  precedent, 
until  the  performance  of  the  condition,  it  cannot  be  enforced, 
because  until  that  time  there  is  no  true  contract.  *  *  *  The 
fact  that  a  contract  depends  upon  a  condition  precedent, 
which  has  not  been  performed,  is  always  a  complete  defense 
to  a  suit  for  its  specific  enforcement."  Pom.  on  Spec.  Per- 
formance, §  334 ;  Regent9  Canal  Co.  v.  Warey  23  Beav.  586 ; 
Laning  v.  Cole^  3  Green's  Chy.  (N.  J.)  229 ;  Dillt/  v.  Barnard^ 
8  Gill  &  John  (Md.)  170  ;  Jones  v.  Boberts,  6  Call  (Va.)  187. 

Appellee  having  failed  to  comply  with  its  covenants  Hud 
agreements,  and  relying  upon  the  penalty  of  $500,  and  the 
letter  of  the  contract  as  against  appellant,  he  was  justified  in 
regarding  the  contract  at  an  end.  No  court  of  equity  could 
or  would  compel  him  to  take  one  tenth  of  the  property  he 
conveyed,  in  the  same  condition  as  when  he  conveyed,  as  a 
consideration  for  the  whole.  The  rescission  or  cancellation 
of  contracts  or  deeds  and  specific  performance  are  not  matters 
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of  absolute  right,  but  are  matters  of  sound  discretion  in  a 
court  of  equity,  to  be  granted  or  refused,  according  to  its 
own  ideas  of  what  is  reasonable  and  right.  1  Story  Eq.  Jur. 
§§  206,  692  &  698;  MoHlock  v.  Butler,  10  Yes.  Jr.  293. 

In  Torrance  v.  BaUon  L.  R.,  8  Chy.  Ap.,  118,  it  is  laid 
down  ^^  That  there  is  no  general  rule  that  actual  fraud  is 
necessary  even  in  sales  of  land  if  the  contract  or  enforcement 
of  it  is,  in  the  opinion  of  the  court,  unconscientious,  equity 
will  rescind  to  it."  Graham  v.  Johnson,  L.  R.,  8  £q.  Gas. 
36  ;  Jone$  v.  Bolles,  9  Wal.  364 ;  Qlastenburt/  v.  McDonald, 
44  Vt.  460 ;  WiUon  v.  QeUy,  67  Pa.  St.,  266 ;  MaHin  v. 
Oraves,  6  Allen,  (Mass.)  601. 

The  court  will  take  jurisdiction  and  decree  deeds,  leases 
or  contracts  to  be  cancelled,  ^^  when  enforcing  instruments 
or  agreements  w^ould  be  inequitable  or  unjust."  Baker  v. 
Mink,  4  De  G.  J.  &  S.,  388 ;  Wriffht  v.  Vanderplank,  8  De 
G.  M.  &  G.,  133 :  Hyer  v.  LiUle,  20  N.  J.  £q.,  443;  AUose 
V.  Jewell,  4  Otto,  606 ;  Beid  v.  Bums,  13  Ohio  St.  49. 

But  in  this  case  it  is  unnecessary  to  rely  upon  the  equit- 
able power  and  jurisdiction  of  the  court  to  cancel  and  set 
aside  the  contract  as  inequitable  and  unjust.  A  failure  to 
perform  on  the  part  of  appellee  was  so  fai*  a  repudiation  of 
the  contract  as  to  warrant  appellant  in  regarding  it  as  re- 
scinded, and  he  had  his  election  either  to  sue  at  law  for  the 
breach  for  damages — treating  the  conveyance  as  valid,  or, 
as  in  this  case,  to  bring  suit  to  cancel  the  conveyance  and 
recover  his  land. 

In  2  Pars,  on  Con.,  679,  it  is  stated,  ^^  Generally,  where 
one  fails  to  pei-form  his  part  of  the  contract,  or  disables  him- 
self from  performing  it,  the  other  party  may  treat  the  contract 
as  rescinded."  See  Keys  v,  Harwood,  2  G.  B.  906 ;  Blanche 
V.  CoUmm,  8  Biug.  14 ;  Sfiatv  v.  Turnpike  Co.,  2  Penn.  St. 
464 ;  Goodrich  v.  Safflin,  1  Pick.,  67 ;  HiU  v.  Green,  4  Pick. 
114. 

Before  entering  into  the  final  contract,  appellee  offered 
$1,000  for  the  property,  which  was  declined.  Upon  the  trial, 
officers  and  witnesses  of  appellee  fixed  the  value  of  the  prop- 
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erty  at  from  $6,000  to  $10,000,  and  appellee  had  paid  but 
9100.  To  allow  appellee,  after  failure  to  perform  its  covenants 
to  give  the  property  value,  to  retain  the  property,  by  falling 
back  upon  the  $500  penalty,  thus  keeping  the  property  for 
$600,  would  be  clearly  unjust  and  inequitable. 

The  district  court  erred  in  dismissing  the  suit,  in  effect 
holding  appellant  to  specific  performance.  The  decree  will 
be  reversed  and  cause  remanded. 


Hughes,  Appellant,  v.  Coors,  Avpbllee. 

1.  CoarvBBsiov. 

The  eviction  from  premises  of  parties  who  are  lawf uUy  engaged  in  re- 
moying  the  tenant's  property,  the  locking  up  of  the  premises,  keep- 
ing them  locked,  and  preventing  the  removal  of  the  chattels  is  a 
conyersion  thereof,  and  a  recoyery  may  be  hod  for  their  yalae. 

2.  Appellate  Pbacticb. 

The  finding  as  to  the  value  of  property  oonyerted,  upon  conflicting  eyi- 
dence,  wiU  not  be  disturbed. 

Appeal  from  the  Digtrict  Court  of  Arapahoe  County, 

Mr.  R.  T.  MgNeal,  for  appellant. 

Mr.  EzBA  Eeeleb,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

It  appears  that  appellant  was  the  owner  of  certain  prem- 
ises in  the  city  of  Denver,  which  were  rented  to  and  occupied 
by  one  C.  B.  Downing,  as  a  saloon.  Downing  being  indebted 
to  appellee,  Coors,  executed  a  chattel  mortgage  upon  the  fur- 
niture and  fixtures  on  December  16th,  1890,  for  11800,  pay- 
able in  4,'8  and  12  months.  On  the  18th  day  of  May,  1891, 
Downing  made  a  sale  to  appellee  of  the  chattels  covered  by 
the  mortgage,  and  gave  him  the  possession.  Appellee  imme- 
diately employed  necessary  help  and  teams  and  commenced 
to  remove  the  property.    In  the  afternoon,  while  so  engaged, 
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appellant  came  in  with  an  officer  who  suspended  the  work  of 
removal,  took  possession  of  the  place,  ordered  it  vacated  by 
appellee's  employees,  which  was  done,  the  officer  claiming  to 
exercise  his  authority  under  some  kind  of  a  writ.  A  portion 
of  the  property  being  unmoved  remained  upon  the  premises. 
The  building  was  locked  and  possession  taken  of  it  and  its 
contents  by  appellant  or  the  officer,  or  both. 

This  suit  was  brought  to  recover  the  value  of  the  remain- 
ing chattels.  The  complaint  is  in  the  ordinary  form,  for  the 
convei-sion.  In  the  answer  no  legal  defense  is  interposed,  no 
justification  or  plea  of  a  writ  or  any  legal  procedure,  no  claim 
of  ownership  of  the  property,  lien  upon,  or  right  to  posses- 
sion. All  such  claims  are  disavowed,  the  attempted  defense 
being  that  the  goods  were  not  removed  and  that  appellant 
wanted  the  possession  of  the  building  at  once,  and  took  it. 
This  was  no  defense  whatever.  It  is  shown  that  Downing 
had  possession  of  the  premises  under  lease ;  that  lease  and 
possession  were  assigned  and  transferred  to  appellee ;  that 
the  lease  had  not  expired,  consequently  appellee  was  legally 
entitled  to  the  possession  of  the  premises,  as  well  as  chattels. 

The  only  legal  question  presented  is,  whether  the  eviction 
of  the  parties  from  the  premises  who  were  engaged  in  remov- 
ing the  property,  the  locking  up  of  the  premises,  keeping 
them  locked  and  preventing  the  removal,  was  a  conversion 
of  the  property.  That  it  was,  and  might  be  so  regarded  by 
appellee,  and  recovery  had  for  its  value,  is  well  sustained  by 
the  authorities.  In  fact,  so  well  settled  and  elementary,  that 
no  authorities  need  be  cited  in  its  support ;  but  see,  Richard- 
son V,  Atkinson^  1  Str.  577 ;  Philpot  v.  Kelly ^  3  Ad.  &  El.  106 ; 
Dench  V.  Walker^  14  Mass.  500 ;  McFarland  v.  Farmer^  42 
N.  H.  386 ;  Rawson  v,  Tuel^  47  Me.  606 ;  Duncan  v.  Stone^  45 
Vt.  118. 

The  only  other  question  to  be  determined  was  the  value  of 
the  goods  converted.  The  evidence  was  conflicting,  but  the 
value  found  was  justified  by  a  part,  at  least,  of  the  evidence, 
and  having  been  found  as  a  fact,  will  not  be  disturbed.  The 
judgment  must  be  affirmed. 

Affirmed, 


\ 


1893.]  Jones  v,  Haydbn.  805 


Jones,  Appellant,  v.  Hatden  bt  al.,  Appellees. 

1.  Plbabixg — ^Induckmbnt. 

In  an  action  by  the  assignee  of  a  void  county  warrant  against  the  a»> 
signor,  the  allegations  in  the  complaint  in  regard  to  the  warrant 
can  only  be  regarded  as  inducement  or  as  explanatory  of  the  cause 
of  action,  wliile  the  cause  of  action  for  which  recovery  could  be 
had  is  the  amount  of  money  advanced,  with  interest. 

2.  Heasubb  of  Damages. 

In  all  oases  (unless  special  damages  are  pleaded)  where  the  considera- 
tion for  which  money  was  paid  fails,  and  the  purchaser  has  a  right 
of  action,  the  measui*e  of  damages  is  the  amount  paid  and  interest. 

Appeal  from  the  District  Court  of  Chaffee  County. 

The  following  amended  complaint  was  filed  in  this  cause : 
'^  First.  That  at  all  times  hereinafter  mentioned  the  said 
plaintiffs  were  and  still  are  copartnera  under  the  firm  name 
and  style  of  Hayden  &  Dickinson. 

^^  Second.  That  on  or  about  the  sixteenth  day  of  July,  A.  D., 
1885,  The  Board  of  County  Commissioners  of  the  county  of 
Chaffee,  in  the  state  of  Colorado,  made  its  certain  bill  or  in- 
strument in  writing  commonly  called  a  county  warrant,  in 
the  words  and  figures  following,  to  wit : 

^^  $1213.76.       Chaffee  County  Board  of  County  Commissioners. 
Treasurer  of  said  County — July  16th,  Term  1885. 

**  Pay  to  E.  B.  Jones  or  order  twelve  hundred  and  thirteen 
and  seventy-six  onet  hundretbs  dollars  for  collecting  county 
taxes,  out  of  moneys  in  the  Treasury  not  otherwise  appro^ 

P"*^^-  J.  A.  Israel, 

Chairman  County  Commissioners. 
Attest,  Ernest  Wilber,  County  Clerk. 
1^      ocrq  Per  J.  E.  Cole,  Deputy. 

*'*'  Third :  That  on,  to  wit :  the  twenty-third  day  of  July, 
A.  D.,  1885,  said  instrument  in  writing  was  presented  to  the 
Vol.  111—20 
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county  treasurer,  of  said  county  of  Chaffee,  for  payment,  and 
payment  thereof  was  refused  because  there  were  no  funds  in 
the  treasury  wherewith  to  pay  the  same,  and  said  treasurer 
indorsed  upon  said  warrants  as  follows,  to  wit : 

^*'  Presented  July  23, 1885,  no  funds.  This  warrant  draws 
interest  from  this  date  at  10  per  cent  per  annum.  E.  B. 
Jones,  County  Treasurer.  By  W.  H.  Kellogg,  Deputy. 
Of  all  of  which  said  defendant  then  and  there  had  no  notice. 

^^  4th. — That  the  said  instrument  afterwards  and  before  the 
commencement  of  this  suit,  on  or  about  the  first  day  of  Au- 
gust, A.  D.  1885,  was  sold,  assigned,  indorsed  and  delivered 
by  said  defendant  to  these  plaintiffs  and  these  plaintiffs  then 
and  there  paid  him  the  said  defendant,  a  valuable  considera* 
tion  therefor,  to  wit :  The  sum  of  one  thousand  dollars. 

^^  5th. — That  said  Chaffee  county  and  the  board  of  county 
commissioners  thereof,  have  at  all  times  neglected  and  do 
now  neglect  and  refuse,  by  levy  of  taxes  or  otherwise  to  pay 
or  to  provide  for  the  payment  of  said  warrants  or  any  part 
thereof,  and  that  there  is  now  due  the  plaintiffs  thereon  from 
the  defendant,  the  sum  of  9^1218.76  with  interest  at  ten  per 
cent  per  annum  from  the  28d  day  of  July,  1885. 

*'  6th. — And  the  plaintiffs  are  informed  and  believe  and 
therefore  allege  that  at  the  time  of  the  making  said  instru- 
ment in  writing  and  at  the  time  the  services  for  which  said 
instrument  was  given  were  pei*formed,  the  assessed  valuation 
of  all  the  taxable  property  in  said  Chaffee  county  was  more 
than  one  million  dollars  and  less  than  five  million  dollars,  and 
amounts  to  the  sum  of  to  wit :  two  million,  four  hundred  and 
nine  thousand,  four  hundred  and  fifty-eight  dollars,  and  that 
the  total  indebtedness  of  said  county  for  all  purposes,  exclu- 
sive of  debts  contracted  before  the  adoption  of  the  constitu- 
tion of  Colorado  was  at  said  time  more  than  two  hundred 
and  eighty  thousand  dollars,  and  more  than  twelve  dollars 
for  and  upon  each  one  thousand  dollars,  of  valuation  afore- 
said, and  that  therefore  said  instrument  or  warrant  was,  at 
the  time  of  said  sale,  assignment,  indorsement  and  delivery 
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of  said  defendant  to  these  plaintiffs,  void,  illegal  and  with- 
out validity. 

^^  And  so  plaintiffs  aver  that  any  suit  upon  said  instrument 
of  writing  against  said  the  board  of  county  commissioners  of 
the  county  of  Chaffee  would  be  unavailing  at  any  time  from 
thence  hitherto  and  now. 

^^  11th. — That  said  instrument  in  writing  has  not  been  paid, 
nor  any  part  thereof,  or  the  money  due  thereon. 

"  Wherefore,  plaintiffs  demand  judgment  for  the  sum  of 
twelve  hundred  and  thirteen  dollars  and  seventy-six  cents, 
with  interest  thereon  from  the  sixteenth  day  of  July,  A.  D., 
1885,  to  the  date  of  judgment  herein,  at  the  rate  of  ten  per 
cent  per  annum,  and  for  their  costs." 

To  which  a  demurrer  was  filed  as  follows : 

^^  1st. — That  the  amended  complaint  does  not  state  facts 
sufBcient  to  constitute  a  cause  of  action." 

^^  2. — That  said  amended  complaint  is  uncertain  in  this, 
that  it  does  not  state  the  amount  of  money  paid  by  plaintiffs 
to  the  defendant  for  the  said  county  warrant." 

The  demurrer  was  overruled  and  defendant  stood  by  his 
demurrer  and  declined  to  answer.  Judgment  was  entered 
for  1(2,001.29,  from  which  an  appeal  was  prosecuted  to  thin 
court. 

Mr.  G.  K.  Habtekstein,  for  appellant. 

Mr.  John  H.  Denison,  for  appellees. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  to  be  determined  is  the  correctness  of 
the  judgment  overruling  the  demurrer. 

As  near  as  can  be  gathered  from  the  complaint,  the  county 
authorities  of  Chaffee  county  issued  to  the  appellant  a  county 
warrant  for  the  sum  of  81,213.76,  which  was  presented  for 
payment  to  the  county  treasurer,  payment  refused ;  an  in- 
dorsement was  made : 
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^^  Presented  July  28, 1885,  no  funds.  This  warrant  draws 
interest  from  this  date  at  10  per  cent  per  annum 

"  E.  B.  Jones, 

*'  County  Treasurer." 

Appellant  sold,  assigned  and  transferred  the  warrant  to  ap- 
pellees ^^  who  paid  a  valuable  consideration  therefor,  to-wit: 
the  sum  of  81)000.'*  It  is  alleged  also,  that  for  the  reasons 
stated  in  the  complaint,  "  said  warrant  was  *  *  *  void,  ille- 
gal and  without  validity."  For  the  purposes  of  the  demurrer 
the  allegations  in  the  complaint  must  be  taken  as  true,  the 
warrant  regarded  as  void,  and  the  suit  as  having  been  brought 
to  recover  the  amount  paid  by  appellees  for  the  warrant,  with 
the  interest  upon  such  sum.  According  to  well  established 
rules  of  pleading,  the  allegations  in  regard  to  the  warrant 
can  only  be  regarded  as  inducement  or  as  explanatory  of  the 
cause  of  action,  while  the  cause  of  action  for  which  recovery 
could  be  had  was  the  amount  of  money  advanced  and  the  in- 
terest. Testing  the  sufficiency  of  the  complaint  by  these 
rules,  it  at  once  becomes  apparent  that  no  cause  of  action  is 
stated  in  the  complaint.  Counsel  and  court  appear  to  have 
fallen  into  the  error  of  supposing  the  action  properly  based 
upon  the  warrant.  Counsel  pmys  judgment  for  the  face  of 
the  warrant,  and  interest  from  the  date  of  presentation,  and 
the  court  gave  a  judgment  upon  the  same  basis.  Judgment 
was  entered  by  default,  no  evidence  was  taken,  and  damages 
assessed  upon  the  warrant.  The  record  entry  is,  "  The  com- 
plaint herein  being  duly  verified  and  the  action  being  upon 
contract  for  liquidated  damages^*^  etc. 

It  will  readily  be  seen,  that  not  only  was  the  complaint 
defective,  but  the  judgment  erroneous.  In  all  cases,  (unless 
special  or  extraordinary  damages  are  pleaded)  where  the  con- 
sideration for  which  the  money  was  paid,  fails,  and  the  pur- 
chaser has  a  right  of  action  resulting  from  the  character  of 
the  transaction,  the  measure  of  damage  is  the  amount  paid 
and  the  interest.  The  court  erred  in  overruling  the  demur- 
rer and  allowing  judgment  for  the  amount  of  the  warrant 

The  judgment  will  be  reversed  and  cause  remanded. 

Iteversed, 
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MiLLBB,  Appellant,  v.  The  City  op  Colobado  Spbings, 

Appellee. 

1.   COMPIiAIErT  FOB  YlOULTION  OF  OBDIVAHOK. 

A  complaint  for  violation  of  city  ordinance  which  states  the  number 
of  the  section  and  title  of  ordinance  violated,  together  with  the  date 
of  its  passage,  is  sufficient  without  setting  forth  the  section  or  ordi- 
nance in  full,  or  the  substance  thereof. 

2.  FRAcncB. 

An  action  for  the  violation  of  a  city  ordinance  may  be  commenced  by 
ordinary  summons  without  any  form  of  pleading,  but  where  a  war- 
rant issues  in  the  first  instance  for  the  arrest  of  the  offender  it 
must  be  upon  affidavit  charging  a  violation  of  the  ordinance. 

3.  Sahb. 

The  specification  in  the  affidavit  of  the  particular  manner  in  which  the 
ordinance  was  violated  is  a  limitation  upon  a  general  charge  of 
violating  the  ordinance,  and  the  proofs  must  be  confined  to  the  spe- 
cific offense. 

Appeal  from  the  County  Court  of  El  Paao  County, 


3  300, 

10  f)09j 

3  309 
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Mr.  Iba  Habbis,  for  appellant 

Mr.  T.  A.  McMoBBis,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  police  court  of  Colo- 
rado Springs  upon  the  following  complaint :  ^*  L.  C.  Dana 
complains  that  J.  K.  Miller  and  J.  W.  Miller  are  indebted  to 
the  plaintiff,  the  city  of  Colorado  Springs,  in  the  sum  of 
9800,  for  violation  of  sections  1  and  2,  of  an  ordinance  of  the 
city  of  Colorado  Springs,  entitled  '  An  ordinance  concerning 
the  sale  of  intoxicating  liquors,'  passed  the  13th  day  of  Feb- 
ruary, A.  D.  1889,  in  this,  to  wit :  That  said  J.  K.  Miller  and 
J.  W.  Miller  did  sell  and  dispose  of  intoxicating,  spirituous, 
malt,  vinous,  fermented  and  mixed  liquors  on  Sunday,  the 
26th  day  of  July,  1891,  without  having  a  prescription  from 
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a  regular  practicing  physician  therefor,  within  the  corporate 
limits  of  the  city  of  Colorado  Springs,  county  of  El  Pbao  and 
state  of  Colorado/* 

Appended  to  this  complaint  was  the  following  affidavit: 
''  Lo.  C.  Dana,  plaintiff,  being  first  duly  sworn,  says  that 
he  verily  believes  that  said  ordinance  and  sections  one  and 
two  thereof,  in  the  foregoing  complaint  specified,  have  been 
violated  as  in  said  complaint  set  forth,  and  affiant  has  rea- 
sonable grounds  to  believe  that  said  J.  K.  Miller  and  J.  W. 
Miller,  the  parties  charged,  are  guilty  thereof." 

Upon  the  filing  of  the  complaint  and  affidavit,  a  warrant 
was  issued  upon  which  the  defendant,  J.  K.  Miller,  was  ar- 
rested and  brought  into  court.  The  complaint  was  dismissed 
as  to  J.  W.  Miller,  and  upon  a  trial  the  defendant,  J.  E. 
Miller,  was  discharged.  The  plaintiff  then  took  the  case  by 
appeal  to  the  county  court  of  El  Paso  county,  where  it  was 
submitted  upon  a  written  stipulation,  or  agreed  statement  of 
facts  which  is  as  follows :  ^'  It  is  hereby  stipulated  between 
the  plaintiff  and  the  defendant  in  the  above  entitled  action, 
that  the  following  shall  be  taken  and  considered  as  the  facts 
and  evidence  in  the  trial  of  this  cause,  viz. :  That  the  de- 
fendant, J.  K.  Miller,  is  a  regular  druggist  doing  business 
within  the  city  of  Colorado  Springs,  and  at  the  time  alleged 
in  the  complaint,  he  had  a  license  to  sell,  as  a  druggist,  fer- 
mented, vinous,  mixed  and  intoxicating  liquors  in  the  said 
city  of  Colorado  Springs,  under  and  pursuant  to  the  ordi- 
nances of  said  city,  which  ordinances  are  to  be  introduced  in 
evidence  herein. 

"  That  on  Sunday,  the  26th  day  of  July,  1891,  upon  a  pre- 
scription prescribing  one  quart  of  whiskey,  made  on  the  day 
previous,  to  one  Thomas  Goff,  by  a  regular  practicing  physi- 
cian of  said  city,  he  sold  and  delivered  to  said  Goff  one  quart 
of  whiskey." 

The  two  sections  of  the  ordinance  mentioned  in  the  com- 
plaint, were  introduced  in  evidence.  The  substance  of  those 
sections  is  that  any  person  who  shall  sell  or  dispose  of  any 
intoxicating,  malti  spirituous,  vinous,  fermented,  or  mixed 
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liquors,  within  the  corporation  limits  of  the  city,  or  within 
one  mile  of  its  outer  boundaries,  shall  be  deemed  guilty  of 
an  offense,  and  upon  conviction  thereof  shall  be  fined  ;  pro- 
vided any  regular  druggist,  doing  business  and  licensed  by 
the  city,  may  sell  any  of  the  liquors  named,  in  quantities  of 
not  less  than  one  quart,  for  medicinal,  mechanical,  and  chemi- 
cal purposes,  on  any  day  of  the  week  except  Sunday.  And 
provided  further  that  such  druggist  may  sell  in  less  quanti- 
ties than  one  quart,  for  medical  purposes  only,  on  any  day  in 
the  week,  upon  a  prescription  from  any  practicing  physician. 

At  the  hearing  in  the  county  court,  the  action  was  dis- 
missed as  to  J.  W.  Miller.  Counsel  for  defendant,  J.  K. 
Miller,  moved  to  dismiss  as  to  him  for  the  reason  that  the 
proof  varied  materially  from  the  allegation.  The  motion 
was  denied.  Defendant,  J.  K.  Miller,  was  found  guilty  and 
a  fine  of  $100  was  assessed  against  him. 

It  is  admitted  by  the  stipulation  upon  which  the  cause 
was  heard,  that  defendant,  J.  K.  Miller,  was  not  guilty  of 
the  particular  offense  charged  in  the  complaint,  and  that  if 
he  was  guilty  at  all  it  was  of  another  and  a  different  offense. 
But  it  is  contended  by  plaintiff's  counsel  that  proceedings  in 
cases  of  this  kind  are  informal,  that  no  written  complaint  or 
affidavit  is  necessary,  but  that  where  one  is  made,  it  is  suffi- 
cient if  it  state  generally  that  the  ordinance  or  some  section 
thereof  has  been  violated  by  the  defendant,  without  specify- 
ing in  what  the  violation  consists,  and  that  the  specification 
of  a  particular  act  done  by  the  defendant,  being  unnecessary, 
should  be  rejected  as  surplusage.  In  support  of  this  propo- 
sition we  are  cited  to  City  of  Durango  v.  Meinsberff^  16  Colo. 
827 ;  Miller  et  al.^  v.  Sparks^  4  Colo.  311.  Neither  of  these 
cases  is  authority  for  the  position  which  plaintiff  takes.  In 
Oity  of  Duranffo  v.  Xeinsberg^  the  complaint  was  almost  ex- 
actly like  the  one  before  us.  It  charged  the  defendants  with 
violating  an  ordinance  of  the  city  of  Durango,  by  keeping 
open  his  place  of  business  on  a  cei*tain  Sabbath  day,  and  the 
display  and  sale  of  goods  after  9  o'clock  of  said  day.    Just 
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as  is  done  in  the  complaint  in  this  case,  it  charged  the  viola- 
tion of  the  ordinance,  and  set  forth  the  act  which  constituted 
the  violation.  All  that  the  court  held  in  that  case  was,  that 
it  was  sufficient  to  state  in  the  complaint  or  affidavit  the 
number  of  the  section  and  title  of  the  ordinance  violated,  to- 
gether with  the  date  of  its  passage ;  without  setting  forth 
the  section  or  ordinance  in  full,  or  the  substance  thereof,  as 
provided  by  section  114  of  the  Towns  and  Cities  Act,  chapter 
109,  General  Statutes,  1883.  As  to  the  form  of  the  complaint, 
this  is  as  far  as  the  court  went.  It  held  that  complaint 
good,  but  it  did  not  decide  whether  anything  less  than  that 
complaint  contained  would  be  sufficient  or  not.  The  case  of 
Miller  et  al,^  v.  Sparks^  is  not  in  point.  It  simply  holds  that 
where  no  prior  demand  is  necessary  to  be  averred,  it  need 
not  be  proven.  It  would  be  surplusage,  because  the  other 
facts  set  forth  in  the  complaint  would  show  that  it  was  im- 
material. But  in  a  case  in  which  a  prior  demand  is  required, 
it  must  be  made  and  pleaded. 

It  is  true  that  an  action  for  a  violation  of  an  ordinance  may 
be  commenced  by  ordinary  summons,  without  any  form  of 
pleading ;  but  where  a  warrant  issues  in  the  first  instance  for 
the  arrest  of  an  offender  it  must  be  upon  affidavit.  While 
the  affidavit  need  not  set  forth  the  ordinance  or  section  the 
violation  of  which  is  charged,  in  any  manner  different  from 
that  which  is  provided  by  statute,  yet  it  must  charge  a  viola^ 
tion  of  the  ordinance.  Mill's  Ann.  Stat.  sec.  4435.  The  affi- 
davit must  of  course  be  in  writing.  Whether  the  form  of 
the  complaint  or  affidavit  suggested  by  plaintiff^s  counsel 
would  be  sufficient,  it  is  not  necessary  now  to  determine. 
An  affidavit  in  that  form  is  not  before  us.  The  complaint 
and  affidavit  in  this  case  charge  a  violation  of  the  two  sec- 
tions mentioned,  but  in  express  terms  they  limit  and  confine 
the  alleged  violation  to  a  pai*ticular  act  which  ib  specified. 
The  breach  of  the  ordinance  consisted  in  the  doing  of  one 
particular  thing.  The  specification  of  the  particular  manner 
in  which  the  ordinance  was  violated  is  a  limitation  upon  the 
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general  charge  of  violating  the  ordinance.  It  is  not  surplus- 
age or  immaterial  matter,  or  pleading  evidence.  It  would 
not  be  stricken  out  on  motion  of  the  defendant.  Under  a 
complaint  of  this  character,  can  the  plaintiff  be  permitted  to 
abandon  the  charge  which  he  has  specifically  made,  and  prove 
any  other  offense  against  the  ordinafioe  to  which  he  may  be 
able  to  find  witnesses  to  testify?  We  think  not.  One  of 
the  objects  of  the  complaint,  or  affidavit,  is  to  advise  the  de- 
fendant of  what  he  will  be  called  upon  to  meet,  and  the  com- 
plaint having  been  made  in  this  form,  and  the  arrest  of  the 
defendant  under  it  pi*ocured,  plaintiff  is  bound  by  it,  and 
must  confine  the  proof  to  its  averments. 

It  being  admitted  by  the  stipulation  filed,  that  the  defend- 
ant was  not  guilty  of  the  charge  contained  in  the  complaint, 
the  motion  to  dismiss  the  action  should  have  been  allowed. 

The  judgment  of  the  court  below  is  therefore  reversed. 

Heversed. 


The  Union  Pacific  Railway  Company,  Appellant, 

V.  Hepneb,  Appellee. 

1.  PBENdPAii  Ain>  Agent. 

The  statements  and  representations  of  an  agent  made  in  reference  to  an 
act  which  he  is  authorized  to  perform,  and  while  engaged  in  its 
performance,  are  binding  upon  the  principaL  They  are  part  of  the 
res  gesUB, 

2.  Pbesumptioks. 

The  statements  contained  in  letters  written  or  indorsements  and  mem- 
oranda made  upon  freight  or  expense  bill,  by  agents  of  railroad 
company,  in  the  course  of  search  for  goods  lost  in  transit,  and  hav- 
ing reference  to  the  search,  are  the  statements  of  the  company, 
and  it  is  bound  by  aU  the  inferences  which  legitimately  result 
therefrom. 

8.  Evidence — ^Pbesitmption. 

It  being  in  the  power  of  a  railroad  company  to  ascertain  whether  or 
not  it  had  received  goods  for  shipment,  it  is  presumed  to  have  as- 
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oertiJned  that  fact,  and  its  failure  to  deny — except  by  way  of  an- 
swer to  the  complaint— that  the  goods  were  so  delivered,  is  evidence 
of  some  weight  that  it  had  received  them. 

4.  Pbesumption. 

A  lot  of  goods  shipped  together  and  embraced  in  the  same  way-bill, 
part  of  which  were  delivered  to  consignee,  and  part  not,  raises  the 
presumption  that  the  entire  lot  was  received  by  the  company. 

Appeal  from  the  District  Court  of  Arapahoe  Courvty. 
Messrs.  Teller  &  Obauood,  for  appellant. 
Messi-s.  Rogers,  Shafroth  &  Walling,  for  appellee. 
Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  August,  1889,  R.  Hepner,  the  plain- 
tiff below,  delivered  to  the  Montana  Central  Railway  Com- 
pany at  Helena  Station,  Montana,  four  boxes  of  dry-goods, 
one  roll  of  bedding  and  one  bundle  of  clothing,  consigned  to 
A.  Bohmer,  at  Denver,  Colorado.  The  goods  were  the  prop- 
erty of  the  plaintiff,  and  Bohmer  was  her  agent  at  Denver 
to  receive  them.  It  is  averred  that  these  goods  were  deliv- 
ered by  the  Montana  Company  at  Butte,  Montiina,  to  the 
defendant,  The  Union  Pacific  Railway  Company,  to  be  by  it 
transported  to  Denver,  and  there  delivered  to  the  consignee. 
On  September  13,  1889,  plaintiff  received  from  defendant  at 
its  freight  depot  in  Denver,  the  four  boxes  of  dry-goods, 
but  the  roll  of  bedding  and  the  bundle  of  clothing  do  not  seem 
to  have  reached  their  destination.  The  freight  on  the  shi|>- 
ment  was  prepaid  at  Helena,  and  a  bill  of  lading  given  by 
the  Montana  Central  Railway  Company,  which  acknowl- 
edged the  receipt  of  the  goods. 

About  the  13th  day  of  September,  1889,  plaintiff  present- 
ed this  bill  of  lading  at  the  defendant's  office  in  Denver,  and 
received  from  the  clerk  in  charge  a  paper  which  witness 
terms  ^^  an  expense  bill,"  and  of  which  the  following,  with 
the  exception  of  some  memoranda  subsequently  made,  and 
which  will  be  noticed  hereafter,  is  a  copy. 
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"  Denver  Station,  9, 11,-1889. 
^  A.  Bohmer,  to  The  Union  Pacific  Railway  Company,  Dr. 

*'For  Freight  from  Butte,  via 

All  claims  for  overcharge  and  loss  or  damage  must  be  sent  to  A.  S. 
Van  Karan,  Freight  Auditor,  Omaha,  Neb.,  with  this  expense  bill  and 
original  bill  of  buiing. 


Akticlbs. 

Wbight. 

Rate. 

Frkight. 

Pro.  No.  5631 

W.  B.  No.  201 

4  Bx.  D.  Goods 

Date  W.  B.  8-27. . , 

X 

Car  No.  653 

1  Roll  Bedding 

600 

200 

Paid. 

Whose  car. 

X 

Consignor 

1  Bdl.  Clothing 

M.  C.  Ry.  Helena. . 

W.  B.  662.-6-27 . . . 

X  Short 

This  expense  bill  was  immediately  taken  to  the  delivery 
department  and  presented  to  the  delivery  clerk,  who  deliv- 
ered the  four  boxes  of  dry -goods,  and  reported  the  other 
packages  "  short."  He  took  the  expense  bill,  marked  "  X  " 
above  "  Roll  Bedding,"  and  also  above  "  Bdl.  Clothing,"  and 
below  made  the  memorandum  ^'  X  Short."  On  the  face  of 
the  bill  he  wrote  in  pencil  "  Del'd,  9—18,  '  89.  Glanding  P. 
Paid  1248."  These  goods  could  not  be  found.  Plaintiff 
made  sevei-al  ineffectual  efforts  to  get  the  missing  goods,  by 
inquiring  at  the  freight  office  and  at  the  general  office,  and 
was  finally  informed  that  the  defendant  was  trying  to  find 
them. 

About  November  16,  1889,  Bohmer,  the  consignee  and 
agent  of  plaintiff,  received  the  following  letter : 

^^  Union  Pacific  Railway,  Traffic  Department.  D.  B. 
Keeler,  Assistant  General  Freight  Agent. 

**  Dentbb,  Colo.,  Nov.  16, 1889. 
^  Mr.  A.  BOHMEB,  No.  913  Larimer  Street,  Denver. 

'*  Dear  Sir :  I  have  just  received  word  from  our  freight  claim 
office  in  Omaha  that  they  have  been  unable  to  locate  the  roll 
of  bedding  and  bundle  of  clothing  shipped  by  you  from  Butte, 
August  27th.    Such  being  the  case,  you  had  better  make 
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claim  for  loss,  attaching  paid  freight  bill  and  original  bill 
of  lading  to  your  itemized  bill. 

"  Yours  truly, 

"  D.  B.  Eeeleb, 
"C— Claim  88.  **perS.  G." 

In  accordance  with  its  suggestions,  plaintiff  made  claim  of 
loss,  and  after  the  claim  was  made,  the  freight  bill,  or  ^^  ex- 
pense bill "  as  witness  called  it,  was  returned  to  her  with  the 
following  memoranda  stamped  on  the  face  of  the  bill  with 
rubber  stamp : 

"  Correct,  A.  S.  Van  Kuran,  Freight  Auditor,  per.  ..." 

"  Union  Pacific  Railway,  112002,  Omaha,  Neb." 

"Union  Pacific  Railway,  Freight  Auditing  Dept.,  K. 
14716." 

"  Asst.  Claim  Agent,  Denver  Colo." 

"  Union  Pacific  Railway, —  Paid." 

"Sep.  13, 1889,  Geo.  E.  Smith,  Agt.  Denver,  Colo." 

Afterwards,  about  December  31,  1889,  Messrs.  Rogers, 
Shafroth  &  Whitford,  attorneys  for  plaintiff,  received  the 
following  letter : 

"Union  Pacific  Railway,  Traffic  Department.  D.  B. 
Keeler,  Assistant  General  Freight  Agent. 

Denver,  Colo.,  Dec.  81, 1889. 
"  Messrs.  Rogers,  Shafroth  &  Witford,  Attorneys,  City. 

"  Dear  Sir :  Referring  to  your  esteemed  favor  of  the  26th 
inst.,  relative  to  the  matter  of  the  claim  of  R.  Hepner  against 
this  companj^  for  bale  of  goods  shipped  from  Butte,  Mont.,  beg 
to  advise  you  that  we  are  investigating  and  endeavoring  to 
locate  the  missing  freight,  and  will  advise  you  the  result  as 
soon  as  we  can  get  our  papers  back,  which  are  now  out  on 
the  road. 

"  Trusting  this  will  be  satisfactory,  I  remain, 

"  Yours  truly,  J 

"  H.  A.  Johnson, 
"  M-S-Claim.  M." 

Both  of  the  letters  were  objected  to  for  immateriality  and 
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irrelevancy.  The  missing  goods  were  never  received  by  the 
plaintiff. 

The  defendant  introduced  no  evidence  except  on  the  ques- 
tion of  the  value  of  the  property. 

It  is  urged  that  there  was  no  evidence  that  the  goods  in 
controversy  ever  came  into  the  possession  of  the  defendant. 
The  Montana  terminus  of  the  Union  Pacific  Company  is  at 
Silver  Bow.  The  distance  between  Butte  and  Silver  Bow 
is  seven  miles,  spanned  by  a  railroad  called  the  Montana 
Union  Railway.  Whether  this  seven  mile  railroad  is  operated 
by  the  defendant  or  not,  does  not  appear ;  but  we  find  that  the 
expense  bill  furnished  by  the  defendant,  is  headed  with  the 
words  "  For  freight  from  Butte,"  and  embraces  not  only  the 
four  boxes  of  dry-goods,  which  were  delivered  to  the  plain- 
tiff, but  the  roll  of  bedding  and  bundle  of  clothing  which 
were  not  delivered.  It  refera  to  way  bill  No.  201,  dated 
August  27.  What  this  way  bill  was  is  not  disclosed,  but  it 
was  probably  the  defendant's  own  way  bill,  made  on  receipt 
of  the  goods  from  the  Montana  Central  Railway  Company. 
It  certainly  was  not  the  way  bill  given  by  the  latter  company 
when  the  goods  were  originally  shipped  at  Helena,  for  that 
bill  bears  date  August  24.  On  the  face  of  the  expense  bill 
is  stamped  '*  Correct,  A.  S.  Van  Kuran,  Freight  Auditor." 

This  memoi-andum  was  made  while  the  expense  bill  was  in 
possession  of  the  company,  for  the  purpose  of  aiding  it  in 
tracing  the  property.  The  fair  inference  from  the  words  at 
the  head  of  the  bill  of  expense,  and  the  memorandum  ^^  Cor- 
rect," would  be  that  the  goods  had  been  in  fact  received  by 
the  defendant,  at  Butte,  Montana ;  and  that  inference  is 
strengthened  by  the  declarations  of  the  defendant's  agents  and 
ofiicers  while  engaged  in  a  search  for  the  property.  ThQ  two 
letters  read  in  evidence  are  objected  to  as  immaterial  and  ir- 
relevant, but  we  are  unable  to  agree  with  the  learned  counsel 
in  that  objection.  The  statements  and  representations  of  an 
agent  made  in  reference  to  an  act  which  he  is  authorized  to  per- 
form, and  while  engaged  in  its  performance,  are  binding  upon 
his  principal.    They  are  part  of  the  re9  gestce.    These  lettera 
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were  written  and  the  memoranda  on  the  expense  bill  were 
made  by  the  company's  agents,  while  they  were  endeavoring 
to  find  this  property,  and  they  have  reference  exclusively  to  the 
act  in  which  they  were  then  engaged.  The  statements  which 
they  contain  are,  therefore,  the  statements  of  the  defendant 
itself,  and  the  defendant  is  bound  by  all  the  inferences  which 
legitimately  result  from  the  statements.  The  stamp  on  the 
face  of  the  bill  is  that  it  is  '^  correct "  and  if  it  is  correct  then 
the  defendants  received  the  goods. 

The  first  letter  contains  the  following  words,  ^  That  they 
have  been  unable  to  locate  the  roll  of  bedding  and  bundle 
of  clothing  shipped  by  you  from  Butte,  August  27th.''  Here  is 
at  least  an  implied  admission  that  the  defendant  received  the 
goods  at  Butte.  But  even  if  nothing  affirmative  upon  the 
subject  could  be  found  in  either  letter,  yet  both  are  apparent- 
ly written  upon  the  hypothesis  that  the  defendant  had  re- 
ceived the  goods  and  lost  them ;  and  it  is  certainly  a  matter 
of  some  significance,  that  until  the  filing  of  the  answer,  there 
is  not  either  in  the  letters  or  elsewhere  a  denial  that  the 
goods  had  been  delivered  to  the  company.  As  to  whether 
or  not  they  had  been  so  delivered,  the  defendant  possessed 
the  means  of  ascertainment.  It  would  have  been  a  matter 
of  no  difficulty  for  it  to  discover  whether  the  goods  came  in- 
to its  possession ;  and  when  it  was  notified  of  their  loss,  it  is 
presumable  that  the  very  first  step  it  took  was  to  see  whether 
it  ever  had  them.  If  it  had  found  that  it  had  never  received 
the  goods,  that  would  have  ended  the  investigation.  It  is 
fair  to  assume  that  the  company  pursued  this  course,  and 
the  very  fact  that  none  of  its  agents  or  officers,  engaged  in 
the  pursuit  of  the  property,  ever  claimed  that  the  company 
had  not  received  it,  is  evidence  of  greater  or  less  weight  that 
it  actually  had  received  it.  There  are  circumstances  under 
which  a  failure  to  deny  is  equivalent  to  a  positive  admission. 

Again :  A  portion  of  the  shipment  was  received  by  the 
plaintiff.  It  had  been  received  by  the  defendant  from  the 
Montana  Central  Railway  Company,  and  was  brought  over 
its  line  to  Denver.     All  of  the  goods  had  been  shipped  to- 
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gether  and  embmced  in  the  same  way  bill.  Part  came 
through  and  pait  did  not.  In  such  *  case  the  presumption  is 
that  the  entire  property  received  by  the  first  line  was  deliv- 
ered by  it  to  its  connecting  line,  and  that  the  loss  occurred 
while  the  property  was  in  the  custody  of  the  last  line.  The 
difficulty,  if  not  impossibility  of  the  ascertainment  by  the 
plaintiff  of  the  actual  facts,  and  the  ease  with  which  by 
means  of  the  knowledge  in  its  possession  the  defendant  could 
ascertain  them,  renders  this  presumption  necessary  to  avoid 
a  denial  of  justice.  Hutchinson  on  Carriers,  §  761 ;  LatLgh- 
lin  V.  a  ^  N.  Ry.  Co,,  28  Wis.  204. 

In  view  of  the  foregoing  we  cannot  say  that  there  was  no 
evidence  of  the  delivery  of  the  goods  to  the  defendant,  es- 
pecially when  we  consider  that  all  the  means  of  knowledge 
upon  the  subject  were  within  the  defendant's  possession,  and 
were  inaccessible  to  the  plaintiff. 

The  first  instruction  asked  by  the  defendant  is  fully  cov- 
ered by  the  instructions  given.  The  second,  inasmuch  as  it 
informs  the  jury  that  the  plaintiff  failed  in  her  proof,  was 
properly  refused. 

The  record  discloses  no  error.  The  judgment  of  the  court 
below  must  therefore  be  affirmed. 

Affirmed. 
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FiSK,  Appellant,  v.  The  Greeley  Electric  Light 

Company,  Appellee. 

1.  AeKKCT. 

A  person  who  is  employed  to  manage  a  hotel  is  a  general  agent  within 
the  scope  of  the  employment,  and  his  principal  is  bonnd  by  his  trans- 
actions properly  pertaining  to  that  business,  but  not  by  his  acts  z  319 
beyond  these  limits.                                                                                       Jg  ^ 

2.  Samx. 

The  manager  of  a  hotel,  to  incur  any  responsibility  on  behalf  of  his  prin- 
cipal for  the  removal  of  old  apparatus  and  fixtures,  and  replacing 
them  with  new,  must  have  special  authority  from  him  for  that  pur- 
pose. 


3    319! 
20    122' 
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3.  iKiTRUcnows. 

Instructions  should  in  all  cases  be  based  upon  the  evidence,  and  an  in- 
struction that  impliedly  assumes  the  existence  of  evidence  that 
was  not  given,  is  erroneous. 

4.  Same. 

An  instruction  couched  in  such  general  and  indefinite  terms  that  the 
jury  might  easily  draw  an  unwarranted  inference  from  an  admitted 
fact,  is  vicious. 

Appeal  from  the  District  Court  of  Weld  County. 
Messrs.  Rogers,  Shafroth  &  Walling,  for  appellant 

Mr.  H.  N.  Haynes,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court 

In  November  and  December,  1890,  Archie  C.  Fisk  was  the 
proprietor  of  the  Oasis  Hotel,  in  Greeley,  Colorado.  From 
November  10th  to  December  10th,  the  hotel  was  in  charge  of 
Mrs.  Shear  as  the  agent  of  Fisk.  Under  an  agreement  be- 
tween Mrs.  Shear,  purporting  to  act  as  Fisk's  agent,  and  the 
Greeley  Electric  Light  Company,  the  company  replaced  the 
electric  light  wires  in  the  hotel,  and  the  other  apparatus, 
material  and  fixtures  necessary  for  the  lighting  of  the  hotel 
by  electricity.  The  work  was  commenced  about  the  20th  of 
November,  and  completed  about  the  20th  of  December.  Fisk 
refused  to  pay  the  company  for  the  work  and  material,  and 
it  brought  this  suit  against  him,  resulting  in  a  judgment  in 
its  favor  for  f 510.  From  this  judgment,  defendant  appeals 
to  this  court. 

The  errors  assigned  relate  exclusively  to  the  giving  and  re- 
fusing of  instructions.  At  the  request  of  plaintiff,  the  court 
instructed  the  jury  as  follows : 

"  1.  If  you  believe  from  the  evidence  that  the  defendant 
in  this  case  authoiized  the  work  to  be  done,  either  personally 
or  through  an  agent,  then  the  defendant  is  liable  for  the  value 
of  the  work  done. 

^^  2.  If  you  do  not  believe  that  the  defendant  authorized 
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the  work,  but  you  still  believe  that  at  auy  time  during  the 
progress  of  the  work  he  was  present,  and  saw  the  work  going 
on,  and  made  no  objection  to  the  continuance  of  the  work, 
and  no  protest  against  its  being  done,  you  are  instructed  that 
that  was  a  ratification  of  the  original  contract,  if  auy  was 
made,  and  that  the  defendant  is  liable  for  the  value  of  the 
work  done." 

*^  3.  You  are  further  instructed  that  if  the  defendant  did 
not  authorize  the  work,  or  if  he  was  not  present  when  the 
work  was  being  done,  yet  if,  after  the  work  was  completed, 
he  signed  a  note  covering  the  alleged  value  of  the  work  done, 
knowing  that  the  note  was  for  that  purpose,  that  that  was  a 
ratification,  and  the  defendant  is  liable." 

^  4.  You  are  further  instructed  that  if  the  defendant  gave 
his  agent  authority  to  have  the  building  wired,  that  he  is  now 
liable  for  the  reasonable  value  of  the  work  actually  done." 

The  instructions  are  not  numbered  in  the  record.  The 
numbering  is  ours  for  our  own  convenience  in  considering 
them. 

The  first  instruction  states  a  proposition,  which  in  the  ab- 
stract is  perhaps  correct,  but  in  view  of  the  evidence  in  the 
case  it  is  misleading,  and  very  probably  had  that  effect  upon 
the  jury.  The  entire  evidence  is,  that  the  defendant  did  not 
contract  for  the  work  personally.  There  is  no  claim  ar  pre- 
tense that  he  did;  but  it  was  conceded  at  the  trial  that  he 
had  an  agent,  and  that  that  agent  was  Mi's.  Shear.  He  so 
testified  himself,  as  did  also  Mrs.  Shear ;  and  it  was  under 
an  agreement  with  Mrs.  Shear,  that  the  defendant  did  the 
work.  Now,  under  that  instruction,  worded  as  it  is,  the  jury 
might  well  conclude  that  it  was  their  duty  to  find  their  ver- 
dict for  the  plaintiff,  and  that  it  was  unnecessary  to  consider 
any  of  the  other  evidence  in  the  case.  Mrs.  Sliear  was  the 
defendant's  admitted  agent;  it  was  through  her  that  the  work 
was  authorized,  and  in  the  absence  of  any  instruction  from 
the  court  upon  the  subject,  the  question  of  the  extent  of  her 
authority  and  of  her  power  to  bind  the  defendant  in  the 
matter  of  this  contract, — questions  which  are  vital  to  a  just 
Vol.  III--21 
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determination  of  the  cause, — did  not  probably  receive  any 
consideration  at  their  hands. 

Mrs.  Shear  was  the  agent  of  defendant  to  manage  the  Oasis 
Hotel,  according  to  her  statement,  or,  as  defendant  puts  it 
in  his  testimony,  she  was  employed  to  run  the  hotel,  which 
means  the  same  thing.  Within  the  scope  of  her  employment 
her  agency  was  general ;  she  had  the  right  to  purchase  the 
necessary  supplies;  to  buy  suitable  and  appropriate  goods 
for  use  in  the  hotel ;  to  collect  and  receive  the  moneys  due 
from  guests,  and  to  do  all  such  things  as  are  usual  or  neces- 
sary in  the  conduct  of  the  business  with  which  she  was  en- 
trusted. Banner  Tobacco  Co.  v.  Jenniaon^  48  Mich.  459 ; 
Schmidt  V.  Sandely  30  La.  Ann.  858 ;  Beacher  v.  VenUn  35 
Mich.  466  ;  Oumminffs  v.  Sergeant^  9  Met.  (Mass.)  172. 

Her  authority  as  agent  was  confined  to  the  business  of  the 
hotel,  and  by  any  of  her  transactions  in  matters  properl}*^  peiv 
taining  to  that  business,  her  principal  was  unquestionably 
bound.  But  beyond  those  limits,  as  mere  manager  of  the 
hotel,  she  was  not  the  defendant's  agent  at  all.  To  incur 
any  responsibility  for  him  outside  of  the  management  of  the 
hotel  business  proper,  she  must  have  special  authority  from 
him  for  that  particular  purpose.  She  could  not  tear  down 
the  walls  of  the  building  and  erect  others  in  their  place ;  she 
could  not  cover  the  house  with  a  new  roof ;  she  could  not 
remove  the  furniture  and  fixtures,  and  involve  him  in  debt 
for  other  articles  of  like  character  to  be  used  in  their  stead  ; 
she  could  not  do  any  act  which  might  operate  to  create  a 
lien  upon  the  real  estate.  None  of  these  things  would  be 
carrying  on  the  business  of  a  hotel.  The  removal  of  the  old 
electric  wiring  apparatus  and  fixtures  and  replacing  them 
with  new,  were  not  within  the  authority  which  she  possessed 
as  manager. 

It  might  be  gathered  from  the  testimony  of  Mrs.  Shear 
that,  independently  of  her  agency  as  manager,  she  had  a  spec- 
ial authority  to  contract  for  this  work.  In  so  far  as  her 
statement  tended  in  this  direction  she  was  positively  and  un- 
equivocally contradicted  by  the  defendant ;  and  the  question 
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as  to  whether  she  was  so  specially  authorized,  ought  to  have 
been  submitted  to  the  jury  by  an  instruction  properly  framed 
for  that  purpose.  The  instruction  given  is  couched  in  such 
general  and  indefinite  terms,  that  a  jury  might  very  easily 
infer  that  under  the  agency,  which  was  not  controverted,  the 
authority  existed  to  cause  the  work  to  be  done,  and  the  vice 
is  not  cured  by  any  other  instruction  given. 

Neither  the  second  nor  the  third  instruction  is  based  upon 
any  evidence  in  the  case ;  no  witness  swears  that  the  defend- 
ant at  any  time  during  the  progress  of  the  work  was  present 
and  saw  it  going  on.  Indeed,  from  the  testimony  of  plain- 
tiff's witnesses  alone,  it  is  extremely  improbable  that  such  was 
the  case ;  while  defendant  denies  with  great  emphasis  that 
he  ever  saw  it,  or  knew  anything  whatever  about  it,  until 
long  after  it  was  completed.  Neither  is  there  any  evidence 
that  he  ever  signed  a  note  covering  the  alleged  value  of  the 
work  done,  knowing  that  the  note  was  for  that  purpose.  The 
only  testimony  as  to  the  execution  of  the  note  is  that  of  the 
defendant  himself.     Sometime  near  the  last  of  November, 

1890,  he  being  about  to  go  out  of  the  city,  signed  a  note  in 
blank,  for  the  purpose  of  renewing  a  note  he  owed  at  the 
bank,  and  left  it  with  his  clerks.  He  was  away  a  portion  of 
December  and  part  of  January,  and  was  sick  and  incapaci- 
tated from  doing  business  during  February.  The  note  signed 
in  blank  was  not  used  in  renewal  because  the  bank  note  was 
paid.    A  note  for  the  amount  of  its  claim  dated  February  1, 

1891,  had  been  sent  to  the  plaintiff  but  was  not  satisfactory, 
the  plaintiff  claiming  that  it  should  have  borne  date  Janu- 
ary 1st,  and  drawn  12  per  cent  instead  of  8  per  cent  interest. 
It  was  returned  to  defendant,  and  neither  it  nor  another  in 
its  place  was  ever  sent  back  to  the  plaintiff.  Defendant  says 
that  the  notification  given  to  him  of  the  return  of  this  note 
was  the  fii-st  intimation  he  had  of  the  doing  of  the  work  in 
question  ;  that  he  never  signed  any  note  on  account  of  the 
work,  and  that  he  knew  that  the  note  which  was  returned  to 
him  was  the  blank  note  which  he  had  signed,  because  it  was 
the  only  note  he  had  signed  in  blank.    He  not  only  did  not 
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sign  the  note  for  the  purpose  of  paying  for  this  work,  but 
until  the  note  which  he  had  signed  in  blank,  for  an  entirely 
different  purpose,  came  back  to  him  filled  up,  he  was  igno- 
rant that  any  such  work  had  been  done. 

The  instructions  should  in  all  cases  be  based  upon  the  evi- 
dence, and  an  instruction,  no  matter  how  correct  the  prin- 
ciple which  it  may  announce,  that  impliedly  assumes  the 
existence  of  evidence  which  was  not  given,  is  erroneous.  It 
is  calculated  to  bewilder  and  mislead  the  jury  by  producing 
the  impression  that  in  the  mind  of  the  court,  some  such  state 
of  facts  as  the  instruction  supposes,  may  be  inferred  from 
the  evidence  given,  or  concealed  within  it.  The  authorities 
upon  this  proposition  are  numerous  and  uniform.  Breeze  v. 
State,  12  Ohio,  N.  S.  146 ;  Ely  v.  TaUman,  14  Wis.  28 ;  HiU 
V.  Canfieldy  56  Pa.  St.  454 ;  Atkins  v.  Nicholson,  31  Mo.  488 ; 
Bensley  v.  Brockway,  27  111.  App.  410. 

The  fourth  instruction  is  as  objectionable  as  the  first.  An 
agency  and  an  authority  are  refeiTcd  to  in  general  terms,  but 
it  leaves  the  jury  to  infer  what  agency  and  what  authority, 
are  meant.  It  affords  them  no  aid  in  distinguishing  between 
the  general  agency  which  was  acknowledged,  and  the  power 
of  the  agent  under  it,  and  a  special  agency  which  would  have 
warranted  the  contract. 

As  the  judgment  of  the  court  below  must  be  reversed  for 
the  reasons  given,  it  will  bdi  unnecessary  to  notice  the  in- 
structions asked  by  defendant,  and  refused  by  the  court 

Reversed. 


^^•»» 


Anders,  Appellant,  v.  Barton,  Appellee.  , 

1.  Statute  of  Frauds. 

A  sale  of  chattels  not  foUowed  by  an  actual  and  continued  change  of 
possession,  is  void  as  against  the  creditors  of  the  vendor. 

2.  Sams. 

The  giving  and  recording  of  a  chattel  mortgage  by  the  vendee  of  chattels 
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to  whom  possession  thereof  was  not  given,  does  not  tsike  the  sale 
oat  of  the  operation  of  the  statute. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

An  action  in  replevin  to  recover  the  possession  of  office 
furniture,  pictures,  library,  etc.,  being  the  furniture,  appli- 
ances, library  in  a  doctor's  office. 

It  appears  that  G.  K.  Hassenplug  was  a  doctor,  a  specialist 
in  some  diseases,  had  been  in  the  practice  of  his  profession 
for  several  years  in  the  city  of  Denver,  having  his  office  in 
the  same  building  during  the  entire  time ;  that  Frank  A* 
Hassenplug  was  the  brother  and  assistant,  having  his  office 
with  him.  At  the  time  this  controversy  arose  the  brother 
had  been  but  a  few  months  in  the  office. 

Appellant  was  the  brother-in-law  of  the  Hassenplugs,  and 
a  salesman  in  a  commercial  house  in  the  city.  Appellee  was 
the  sheriff  of  Arapahoe  county,  and  by  virtue  of  a  writ  of 
attachment  in  the  suit  of  Sydney  B.  McClurken  v.  G.  K. 
Hassenplug,  levied  upon  and  took  possession  of  the  property 
in  controversy.  It  is  claimed  by  appellant  that  the  chattels 
in  controveray  were,  by  G.  K.  Hassenplug,  sold  and  trans- 
ferred to  his  brother,  F.  A.  Hassenplug,  for  a  valuable  con- 
sideration and  became  his  property  ;  that  also  for  a  valuable 
consideration  the  property  was  sold  and  transferred  by  Frank 
A.  Hassenplug  to  the  appellant. 

A  complaint  in  the  ordinary  form  under  the  Code  was  filed, 
to  which  appellee  answered,  setting  up  his  official  position, 
the  suit  of  McClurken  t;.  Hassenplug,  and  having  taken  the 
goods  upon  attachment  and  justified  under  such  writ,  deny- 
ing the  ownership  of  the  goods  by  the  appellant,  and  affirm- 
ing the  title  to  have  been  in  G.  K.  Hassenplug. 

In  the  second  answer  is  a  further  averment  that  appellant 
claims  the  goods  by  reason  of  a  sale  from  Hassenplug  to  him ; 
that  if  any  such  sale  or  assignment  was  made, "  it  was  not  ac- 
companied by  an  immediate  delivery  of  said  goods  and  chat- 
tels, or  any  delivery  thereof.  That  there  has  never  been  any 
actual  and  continued  change  of  possession  of  said  goods  and 
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chattels."  Further,  ^'that  said  conveyance,  or  assignment 
of  said  goods  and  chattels,  were  made  with  the  intent  to  hin- 
der, delay  and  defraud  said  McGlurken,  one  of  the  creditors 
of  said  Hassenplug,  of  his  lawful  suit  and  said  debt.  That 
no  consideration  was  paid  by  said  Anders  to  said  Hassenplug 
for  said  goods  and  chattels,  nor  to  any  one  else.  That  said 
transfer  and  conveyance  to  said  Anders  was  simply  a  cover 
and  subterfuge,  and  the  said  Anders  has  not  and  never  had 
any  interest  whatever  in  said  goods  and  chattels,  but  this 
defendant  alleges  that  he  took  said  transfer,  if  at  all,  with 
the  intent  to  delay  and  defraud  said  McClurken." 

A  replication  was  filed,  traversing  the  special  allegations 
contained  in  the  answer.  The  issues  so  made  were  tried  by 
the  court  without  a  jury,  resulting  in  a  judgment  for  the  de- 
fendant, and  an  appeal  prosecuted  to  this  court 

Mr.  Robert  E.  Foots,  for  appellant. 

Messrs.  DowD  &  Fowler,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  relies  in  argument  upon  five  assign- 
ments of  error.  Upon  examination  it  will  be  found  that  the 
five  can  be  consolidated  into  one — ^that  the  court  erred  in 
finding  for  the  defendant.  The  solution  depends  entirely 
upon  the  evidence,  and  the  cardinal  facts  are  undisputed. 

G.  E.  Hassenplug  was  the  original  owner  of  the  propert}s 
and  had  been  for  an  indefinite  time.  He  transferred  it  or 
attempted  to,  by  a  bill  of  sale  to  his  brother ;  he  claimed  for 
a  cash  consideration  of  1(1,000,  but  still  retained  the  posses- 
sion. Being  pressed  for  a  security  for  an  indebtedness,  and 
not  wishing  the  name  of  Hassenplug  to  go  upon  record  as  a 
mortgagor,  as  it  might  impair  credit,  the  parties  cast  about 
for  some  escape.  It  is  first  contemplated  to  make  the  title  to 
the  chattels  over  to  a  young  lady,  a  typewriter  in  the  office, 
but  she  being  found  to  be  of  the  tender  age  of  fifteen  years 
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it  is  abandoned — ^then  appellant  is  selected.  Frank  A.  Hasr 
senplug  made  a  bill  of  sale  to  him,  and  he  immediately 
executed  a  chattel  mortgage  to  secure  the  debt  of  G.  K.  Has- 
senplug,  and  united  with  him  in  making  the  note.  The  pos- 
session continued  to  remain  in  6.  E.  Hassenplug  up  to  the 
time  of  levying  the  attachment.  The  claims  of  the  mortgagee 
are  not  involved  in  the  controversy. 

It  is  claimed  by  appellant  that  both  of  the  Hassenplug 
brothers  were  indebted  to  him  for  board,  and  that  the  two 
bills  was  the  consideration  by  him  paid  for  the  property.  If 
such  was  the  case  it  was  unfortunate  that  he  should,  at  once, 
be  required  to  convey  the  property  by  mortgage  to  secure  the 
debt  of  6.  K.  Hassenplug.  Saying  nothing  of  the  shuffling, 
evident  collusion  and  doubts  thrown  over  the  bona  fides  of 
the  two  sales,  it  is  evident  that  the  judgment  of  the  lower 
court  must  be  affirmed.  It  is  not  claimed  that  any  posses- 
sion was  ever  delivered  to  either  of  the  supposed  purchasers. 

Our  Statute  of  Fniuds  &  Perjuries,  Vol.  1,  p.  1247.  sec. 
2027,  Mill's  Ann.  Stat,  is  as  follows  :  "  If  no  delivery  and  no 
change  of  possession,  void.  Every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  under  his  control, 
and  every  assignment  of  goods  and  chattels,  unless  the  same 
be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  things 
sold  or  assigned,  shall  be  presumed  to  be  fraudulent  and  void, 
as  against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers 
in  good  faith,  and  this  presumption  shall  be  conclusive." 

The  statute  and  its  construction  in  Cook  v.  Mann^  6  Colo. 
21,  Wilcox  V,  Jackson^  7  Colo.  521,  and  Basainger  v.  Spangler^ 
9  Colo.  175,  are  conclusive  of  this  case. 

Nothing  appears  in  Sweeney  v.  Coe^  12  Colo.  485,  or  fferr 
V.  M.  f  M.  Co.y  13  Colo.,  406,  cited  by  counsel,  to  modify  or 
in  any  way  change  the  former  decisions  cited.  The  statute 
itself  is  80  plain  and  unequivocal,  no  interpretation  or  con- 
struction is  required. 

It  is  claimed  by  the  learned  counsel  that  the  mortgaging 
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of  the  property  by  appellant  and  the  recording  of  the  mort- 
gage, took  it  out  of  the  operation  of  the  statute  by  giving 
notice  of  the  ownership,  etc.  We  cannot  see  how  it  in  any 
way  affected  it.  If  neither  F.  A.  Hassenplug  nor  appellant 
had  any  title,  appellant  could  not  make  one  by  executing  and 
recording  a  mortgage  of  that  property,  any  more  than  he 
could  of  the  property  of  any  other  person.  How  would  the 
making  and  recording  of  a  chattel  mortgage  of  a  long  list  of 
chattels  by  appellant,  be  notice  to  anybody  of  the  identity  of 
the  chattels  with  those  in  the  possession  and  use  of  6.  K. 
Hassenplug?  If,  as  contended,  the  mortgage  and  recording 
was  notice,  they  would  be  no  notice  that  they  were  the  goods 
in  controversy ;  the  legal  supposition  being  that  possession 
was  in  the  mortgagor. 

The  judgment  will  be  affirmed. 

Affirmed. 


BoABD  OF  County  Commissioners  op  Pitkin  County, 
Plaintiff  in  Error,  v.  Law,  Defendant  in  Errob. 

1.  Statutoby  Constbuctiok. 

A  penal  statute  must  be  strictly  construed. 

2.  Sams. 

The  Intention  of  the  legislature  in  enacting,  sec.  2537  Gen.  Stats.,  was 
to  punish  any  person  who,  knowingly  and  intentionally,  caused  a 
pauper  to  be  taken  from  the  county  where  domiciled  and  trans- 
ported to  another,  with  the  knowledge  and  intention  of  relieving 
the  county  of  domicile  from  a  charge  of  support,  and  making  the 
person  a  charge  upon  the  other  county. 

3.  Same. 

In  order  to  warrant  a  conviction  under  this  statute  it  must  appear  be- 
yond controversy  that  the  person  was  a  pauper  within  the  legal 
definition  of  the  word,  had  legal  domicile  in  the  county  from  which 
the  removal  was  made,  and  not  in  the  county  to  which  he  was 
taken  or  sent,  and  a  knowledge  of  the  facts  by  the  person  charged 
from  which  the  intention,  if  not  expressed,  could  legally  be  implied. 

4.  Intention. 

In  cases  under  this  statute  intent  is  an  element  of  the  offense. 

Error  to  the  District  Court  of  Pitkin  County. 
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Messrs.  Wilson  &  Salmon,  for  plaintiff  in  error. 

Mr.  D.  E.  Parks  and  Mr.  Phel.  O'Fabbbll,  for  defend- 
ant in  eiTor. 

Reed,  J.,  delivered  the  opinion  of  the  court 

This  action  was  brought  to  recover  a  penalty  of  $200  for 
an  alleged  violation  of  the  provisions  of  sec.  2537  Gen'l  Stats., 
as  follows : — 

^^  If  any  person  shall  bring  and  leave  any  pauper  or  pau- 
pers in  any  county  in  this  state,  wherein  such  pauper  is  not 
lawfully  settled,  knowing  him  or  them  to  be  paupera,  he  shall 
forfeit  and  pay  the  sum  of  two  hundred  dollars  for  every 
such  offense,  to  be  sued  for  and  recovered,  by  and  to  the  use 
of  such  county,  by  action  of  debt,  before  any  court  having 
competent  jurisdiction ;  and  the  suit  may  be  brought  in  the 
county  where  the  pauper  was  so  brought  and  left,  and  the 
process  may  be  directed  to  and  served  by  any  proper  officer 
in  any  county  of  this  state.^' 

Prior  to  October  10,  1890,  Ellen  Crandall  was  a  resident 
of  Aspen,  Pitkin  county,  and,  it  appears,  had  been  self- 
supporting — had  a  daughter  married  and  settled  at  that  place. 
About  the  date  mentioned  she  sold  out  her  limited  effects, 
receiving  about  ^0.00.  She  and  Mi-s.  Skane  went  to  Lead- 
ville,  Lake  county,  opened  a  laundry  and  prosecuted  the  busi- 
ness until  the  latter  pait  of  Januaiy,  '91,  or  first  of  February, 
when  she  was  taken  sick,  used  up  her  means  and  applied  to 
the  county  authorities  for  assistance  ;  defendant  was  the  offi- 
cer in  charge  of  the  charity  department.  Sometime,  probably 
eai'ly  in  February,  she  applied  to  the  defendant  for  transpor- 
tation to  Aspen,  which  she  obtained,  visited  her  daughter 
for  a  day  or  two,  then  applied  to  the  officer  of  Pitkin  county 
for  assistance,  was  by  him  sent  back  to  Lake  county,  where 
she  ranained  until  March  4th,  when  she  again  applied  to  the 
defendant  and  obtained  transportation  back  to  Aspen.  After 
her  return  she  became  a  charge  upon  the  county  of  Pitkin, 
and  this  suit  was  brought.    It  was  tried  by  the  court  with- 
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out  a  jury,  resulting  in  a  judgment  for  the  defendant,  and  this 
appeal  prosecuted. 

The  statute  is  penal  and  must  be  strictly  construed.  The 
obvious  intention  of  the  legislature  was  to  punish  any  person 
who  knowingly  and  intentionally  caused  a  pauper  to  be  taken 
from  the  county  where  domiciled,  and  transported  to  another 
with  the  knowledge  and  intention  of  relieving  the  county  of 
domicile  from  the  charge  of  support,  and  making  the  person 
a  charge  upon  the  other  county.  In  order  to  warrant  a  con- 
viction it  must  transpii*e,  beyond  controversy,  that  the  person 
was  a  pauper  within  the  legal  definition  of  the  word ;  had 
legal  domicile  in  the  county  from  which  the  removal  was 
made,  and  not  in  the  county  to  which  taken  or  sent — and  a 
knowledge  of  these  facts  by  the  person  charged,  from  which 
the  intention,  if  not  expressed,  could  legally  be  implied.  In 
all  cases  of  this  character  the  intention  is  an  important  ele- 
ment of  the  offense.  In  this  case  the  questions  were  of  facts 
principally,  although  had  the  other  facts  been  found  against 
the  defendant,  the  question  of  domicile  might  have  required 
a  determination.  The  testimony  upon  one  important  point 
was  conflicting,  the  defendant  and  his  assistant  testifying  to 
the  woman's  statement,  that  having  a  daughter  and  friends 
in  Aspen  she  would  not  become  a  public  charge.  This  was 
denied  by  the  woman  Crandall ;  otherwise  there  was  no  ma- 
terial conflict  of  evidence. 

The  evidence  was  not  sufficiently  conclusive  and  determi- 
nate to  establish  the  statutory  offense.  The  finding  and 
judgment  of  the  court  should  not  be  disturbed. 

Affirmed. 
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Sbaks,  Plaintiff  in  Ebbor,  v.  Hicklik,  Dbfeitoant  in     3""^ 

Ebbob. 

1.  LlMTTATIOKS — ^NeW  PbOMISB. 

The  principle  upon  which  a  part  payment  by  a  debtor  will  prevent  his 
availing  himself  of  the  bar  of  the  statute  is,  that  such  a  payment 
amounts  to  an  acknowledgment  of  the  debt,  and  from  an  absolute 
acknowledgment  the  law  implies  a  new  promise  founded  upon  the 
old  consideration. 

2.  Saick. 
To  raise  such  implied  promise,  the  payment  must  be  voluntary,  and  by 

the  debtor  to  the  creditor. 

3.  Same. 
A  general  admission  of  indebtedness  is  insufficient  to  raise  such  implied 

promise.  There  must  be  no  uncertainty  as  to  the  particular  debt 
to  which  the  admission  applies,  and  it  must  be  positive  and  uncon- 
ditional. 

Error  to  the  DUtrict  Court  of  Pueblo  County. 

m 

Messrs.  Ubmt  &  Cbane,  for  plaintiff  in  error. 
Mr.  C.  E.  Ga8T,  for  defendant  in  error. 
Rebd,  J.,  delivered  the  opinion  of  the  court. 

On  July  10, 1889,  this  action  was  commenced  by  the  plain- 
tiff to  recover  the  amount  of  a  promissoiy  note  made  by  the 
defendant  for  11^1218.08  on  the  23d  of  November,  1881,  paya- 
ble six  months  after  date  with  interest  at  one  per  cent  per 
month  from  date  until  paid,  to  which  the  defendant  pleaded 
the  statute  of  limitations. 

A  lengthy  replication  was  filed,  stating  in  substance  that 
the  parties  had  mutual  dealings  and  accounts  in  matters  in  no 
way  connected  with  the  note,  in  the  years  1885  and  1886  ; 
that  no  settlement  or  adjustment  of  accounts  was  had  be- 
tween the  parties ;  that  if  there  had  been  it  would  have  been 
shown  that  there  was  on  the  first  of  October,  1885,  twenty- 
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five  dollars  due  the  defendant,  and  on  the  first  day  of  April, 
1886,  a  further  sum  of  $87.50,  making  in  all  f  112.50,  that 
might  or  should  have  been  indorsed  as  payments  at  those 
dates  respectively,  as  all  dealings  in  other  matters  had  closed 
between  the  parties  prior  to  those  notes.  ^*  That  the  reason 
why  said  sums  *  •  *  were  not  credited  upon  the  note  was, 
that  no  settlement  had  been  made  "  etc.,  closiug  with  the 
offer  to  make  the  credits  upon  the  note  at  that  time.  A 
demurrer  was  filed  to  the  replication,  which  was  sustained, 
and  the  judgment  upon  the  demuiTer  is  assigned  for  error. 

The  judgment  was  not  erroneous,  nothing  contained  in 
the  replication  could  be  construed  as  a  payment  upon  the 
note  or  as  a  promise.  It  is  not  stated  that  the  defendant  ever 
ordered  such  balances  to  be  indorsed  as  payments  upon  the 
note  or  even  knew  of  there  being  such  balances  due  her,  as 
it  is  stated  in  the  replication  that  no  settlement  was  made. 
There  was  no  payment.  The  fact  that  there  was  money  in 
the  hands  of  plaintiff  arising  from  other  transactions  which 
might  have  been  applied,  is  not  sufficient.  The  principle 
upon  which  a  part  payment  by  a  debtor  will  prevent  his  avail- 
ing himself  of  the  bar  of  the  statute  is,  that  such  payment 
amounts  to  an  acknowledgment  of  the  debt,  and  from  an 
absolute  acknowledgment  the  law  implies  a  new  promise 
founded  upon  the  old  consideration.  To  raise  such  implied 
promise,  the  payment  must  be  voluntary ;  made  by  the  debtor 
to  the  creditor.  ^*  It  must  be  shown  to  be  a  payment  of  a 
portion  of  an  admitted  debt  and  paid  to,  and  accepted  by  the 
creditor  as  such,  accompanied  b}'  circumstances  amounting 
to  an  absolute  and  unqualified  acknowledgment  of  more 
being  due,  from  which  a  promise  may  be  inferred  to  pay  the 
remainder."  Wood  on  Limitations,  222 ;  Idnsell  v.  Bonsor^ 
2  Bing.  241 ;  Tippets  v.  Heane,  1  Cr.  M.  &  R.  252  ;  Banning 
on  Lim.  64-65 ;  Cross  v,  Moffattj  11  Colo.  212  ;  Toothaker  v. 
Boulder  City,  18  Colo.  227. 

It  will  readily  be  seen  how  far  short  the  facts  pleaded  came 
from  removing  the  bar  of  the  statute. 
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It  is  also  urged  that  the  coui't  erred  in  its  instructions  to 
the  juiy.     They  were  as  follows : — 

"  There  is  but  one  question  for  you  to  determine  in  this 
cause,  that  is,  did  the  defendant  in  this  cause  within  six 
years  prior  to  July  10, 1889,  promise  positively  and  uncon- 
ditionally to  pay  the  note  sued  on  in  this  action  ;  as  to  this 
issue  the  burden  is  on  the  plaintiff,  and  if  he  fails  to  make  out 
said  issue  by  a  preponderance  of  the  evidence,  then  you 
should  find  for  the  defendant.  If  the  plaintiff  so  establishes 
this  issue  by  apreponderance  of  the  evidence  then  you  should 
find  for  the  plaintiff. 

^^  It  is  not  a  question  whether  the  note  was  originally  a  just 
one,  or  whether  it  has  been  paid  either  by  money  or  by  other 
transactions  between  the  parties;  the  law  presumes  that  it  is 
paid  unless  there  is  a  new  pomise  to  pay  of  the  character  set 
forth  in  the  preceding  instruction." 

The  instructions  are  very  brief,  which  is  highly  commend- 
able, if  they  properly  embrace  all  the  law  applicable  to  the 
case.  We  cannot  agree  with  the  contention  of  plaintiff's 
counsel.  Upon  the  face  of  the  note  it  was  apparent  that  it 
was  barred  by  the  statute.  The  presumption  of  law  was  that 
it  had  been  paid.  The  bar  was  pleaded,  and  could  only  be 
overcome  by  a  replication  and  proof  of  a  new  promise  to  take 
it  out  of  the  statute.  It  matters  not  whether  the  promise  is 
direct,  or  legally  implied,  or  inferred  from  the  fact  of  a  par- 
tial payment  having  been  made.  In  either  case  it  is  only 
the  promise  that  can  defeat  the  statutory  bar.  The  replica- 
tion having  been  properly  disposed  of  on  demurrer,  the  only 
reliance  was  in  the  proof  of  a  direct  promise  to  pay ;  hence, 
the  issue  to  be  tried  was,  as  stated  by  the  court,  ^^  did  the  de- 
fendant within  six  years,  promise  to  pay  the  note."  Upon 
that  issue  the  burden  of  proof  was  upon  the  plaintiff.  The 
language  of  the  instruction  was,  *^  promise  positively  and 
unconditionally  to  pay  the  note  sued  on  in  this  action."  It 
is  to  this  that  the  criticism  of  counsel  is  directed.  In  com- 
menting upon  it  counsel  say :  "  If  we  understand  the 
proper  interpretation  of  this  instruction,  it  is,  that  there  must 
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have  been  a  potitive  and  unconditional  promise  made  by  de- 
fendant to  plaintiffs  to  pay  the  note  stud  on^  mthin  six  yearg^ 
etc. ;  the  promise  is  so  limited  that  this  particular  note  must 
have  been  mentioned  at  the  time  the  promise  was  made. 

^^  Under  the  above  instructions  there  can  be  no  stretch  of 
the  finding  of  the  jury, — they  are  bound  by  this  little  narrow 
instruction.  They  must  first  have  found  that  there  was  on 
the  part  of  the  defendant  a  positive  and  unconditional  prom- 
ise to  pay  the  identical  note  sued  on  before  they  could  find 
for  the  plaintiff.  This  is  certainly  hiding  tR  light  of  the 
law  under  a  very  small  bushel,  and  shutting  out  every  possi- 
ble opportunity  of  justice  entering  into  the  verdict  of  the 
]ury.' 

I  can  see  nothing  incorrect  in  the  instruction.  Although, 
after  a  new  promise,  the  action  can  be  maintained  upon  the 
original  consideration,  recovery  can  only  be  had  upon  the 
new  contract  to  pay,  hence,  it  must  have  the  necessary  ele- 
ments of  a  contract.  It  must  be  a  full  recognition  of  the 
indebtedness  evidenced  by  the  note,  and  a  promise  to  pay  that 
particular  debt.  It  was  very  proper  that  the  promise  should 
have  been  required  to  be  so  limited  as  to  apply  to  the  partic- 
ular note,  a  general  admission  of  the  indebtedness  would  not 
answer  the  purpose.  The  rule  is  well  settled  that  ^^  there  must 
not  be  any  uncertainty  as  to  the  particular  debt  to  which  the 
admission  applies.  It  must  be  so  distinct  and  unkmbiguous 
as  to  remove  all  hesitation  in  regard  to  the  debtor's  meaning.*' 
Wood  on  Lira.,  §  68 ;  Palm^  v.  GHlU^pie,  90  Pa.  St.  368 ; 
Banning  on  Lim.,  65 ;  Tippets  v.  Heane^  (supra}. 

In  regard  to  the  strictures  or  criticism  made  as  to  the 
character  of  the  promise  that  it  must  be  ^^ positive  and  uneonr 
ditional "  the  charge  appears  warranted  by  the  authorities. 

Ill  Bell  V.  Morrison^  1  Pet,  (U.  S.)  861,  Judge  Story 
said : — "  And  if  the  bar  is  sought  to  be  removed  by  a  new 
promise,  that  promise,  as  a  new  cause  of  action^  must  be 
proved  in  a  clear  and  explicit  manner,  and  be  unequivocal  and 
determinate.^^    It  is  clear,  that  if,  as  stated,  the  promise  ere- 
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ates  a  new  contract,  it  must  be  absolute,  definite  and  uncon- 
ditional. 

In  discussing  the  instruction,  Toothaker  v.  Boulder  City^ 
supra^  is  cited  as  sustaining  the  position  of  counsel  that  the 
charge  was  erroneous.  We  cannot  so  regard  it,  but  regafd  it 
as  being  directly  in  line  with  the  authorities,  both  English 
and  American.  The  court  says :  "  The  generally  accepted 
doctrine,  at  the  present  time,  in  the  absence  of  special  legisla- 
tion, is  to  the  effect  that  while  a  new  promise  will  overcome  the 
plea  of  the  statute,  in  actions  on  simple  contracts,  the  prom- 
ise, if  express,  must  he  positive  and  unequivocaV^  Numerous 
other  authorities  might  be  cited,  but  it  is  deemed  unneces- 
sary. The  reliance  was  upon  a  supposed  express  promise, 
creating  a  new  contract.  It  was  the  only  issue  involved, 
and  to  this  condition  the  instruction  was  properly  directed. 
The  jury  found  as  a  fact  that  there  was  no  promise,  and  that 
was  conclusive  of  the  case. 

The  judgment  must  be  affirmed. 

Affirmed. 
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Tabor  bt  al.,  Appellakts,  v.  Sausbitry,  Appellee. 

1.  Agibtob's  Likn. 

It  seems  that  the  lien  of  an  agistor,  which  had  its  inception  prior  to 
the  giving  of  a  chattel  mortgage  upon  the  property,  which  is  taken 
with  knowledge  of  the  situation  of  the  stock,  is  superior  to  that  of 
the  mortgage. 

Where  the  stock  was  not  entrusted  to  the  ranchman  to  be  fed,  but  re- 
mained in  the  custody  of  the  owner,  and  the  ranchman  simply  sold 
the  feed  which  was  consumed  by  the  animals,  and  had  no  other 
custody  of  them  than  that  which  flowed  from  permission  to  use  his 
yards  for  feeding  purposes,  he  has  no  lien. 

Appeal  from  the  District  Court  of  Delta  County. 
Mr.  Oliver  B.  Liddell,  for  appellants. 


886  Tabor  v.  Salisbury.  [April  T., 

Mr.  John  Gray,  for  appellee. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

If  the  facts  which  the  evidence  tended  to  establish  are  to 
be  taken  as  true  under  our  rule,  because  they  rest  on  the 
verdict  of  a  jury,  there  is  no  error  in  this  record. 

In  1890,  Sheridan  Seaman  was  the  owner  of  the  property 
which  is  the  subject-matter  of  this  dispute.  It  consisted 
of  a  lot  of  horses  and  mules,  which  were  used  by  him  dur- 
ing that  season  in  doing  work  on  a  railroad  grade.  When 
the  season  was  over,  this  stock  was  sent  in  the  care  of  W. 
L.  Mears,  to  a  ranch  belonging  to  the  appellee,  Salisbury, 
to  be  fed  and  cared  ior  during  the  winter.  Whether  the 
stock  was  delivered  to  Salisbury,  and  entrusted  to  him  as  an 
agistor  to  care  for  and  feed,  or  whether  the  stock  was  in 
the  custody  of  Mears,  and  Salisbury  simply  sold  the  hay  on 
which  they  were  fed,  is  the  nub  of  the  controversy.  The 
stock  arrived  at  Salisbury's  ranch  early  in  December,  1890, 
and  was  in  his  pasture  and  his  yards  from  that  time  for- 
ward until  the  commencement  of  this  suit.  In  Denver, 
on  the  28th  of  Januar}*^,  1891,  Sheridan  Seaman  executed 
a  mortgage  to  his  father,  Lafayette  Seaman,  and  H.  A.  W. 
Tabor,  to  secure  the  payment  of  a  promissory  note  bearing 
that  date  for  $2,500,  due  six  months  after  date.  At  this 
time  the  property  was  on  Salisbury's  ranch,  being  fed  from 
his  stock  of  hay.  This  appears  to  have  been  known  to  the 
mortgagees.  The  instrument  recites  that  the  property  is  on 
a  ranch  at  Delta,  and  the  evidence  tended  to  show  that  the 
parties  had  knowledge  of  the  whereabouts  of  the  animals. 
The  stock  remained  at  the  ranch  during  the  winter,  and  for 
the  feed  which  they  consumed,  Salisbury,  under  the  statute. 
Gen.  Statutes  1883,  §  2118,  asserted  a  lien  for  what  he 
claimed  for  their  care  during  this  period.  In  the  enforce- 
ment of  this  lien  a  sale  was  started,  but  Lafayette  Seaman 
and  Tabor,  to  enforce  their  rights,  commenced  a  replevin 
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suit  to  recover  the  property.  Salisbury  defended,  and  set 
up  his  right  to  retain  possession  until  his  claim  was  satisfied. 
While  many  errors  are  assigned,  but  two  are  relied  upon 
in  argument,  and  they  are  the  only  ones  of  sufiBcient  impor- 
tance to  justify  consideration.  It  is  insisted  by  counsel  for 
appellants,  that  under  the  law  the  rights  of  the  holders  of  a 
lien  by  mortgage  are  superior  to  the  equities  of  other  lienors, 
and  must  prevail  over  any  which  may  be  asserted  by  the 
agistor  who  receives  and  cares  for  stock.  This  troublesome 
question  need  not  be  determined.  Strong  and  very  persua- 
sive arguments  have  been  adduced  by  able  judges,  in  sup- 
port of  their  conclusion  that  the  lien  of  him  who  feeds  the 
cattle  ought  to  prevail  as  against  the  mortgage,  since  the 
mortgagee  has  left  the  property  in  the  possession  of  the  one 
executing  the  security,  who  is  thereby  apparently  clothed 
with  authority  to  contract  with  reference  to  the  stock,  and 
his  bargain  in  such  a  case  has  resulted  in  the  preservation 
and  betterment  of  the  security  which  the  mortgagee  claims. 
Other  judges  contend,  with  much  learning,  that  the  agistor 
^  has  notice  of  the  existence  of  the  security,  and  must  be  pre- 
sumed to  have  contracted  with  reference  to  its  probable  en- 
forcement. These  controversies,  however,  have  arisen  where 
the  security  antedated  the  placing  of  the  stock  with  the 
ranchman.  It  does  not  seem  ever  to  have  been  held  that 
where  the  lien  of  the  feeder  has  had  its  inception  prior  to  the 
giving  of  the  security,  which  is  taken  with  knowledge  of  the 
situation  of  the  stock,  such  subsequent  mortgage  ia  superior 
in  its  equities. 

Counsel  have  apparently  recognized  the  difficulties  of  the 
situation,  since  their  principal  argument  is  addressed  to  the 
alleged  error  that  the  verdict  of  the  jury  is  unsupported  by 
the  testimony.  It  may  be  conceded  that  on  the  evidence  as 
it  stands,  very  persuasive  arguments  might  be  constructed 
in  support  of  the  conclusion  that  the  jury  had  misapprehend- 
ed the  full  force  and  effect  of  the  evidence,  and  had  reached 
a  result  not  wholly  justified  by  the  apparent  preponderance 
of  the  testimony.  That,  however,  does  not  concern  us.  If 
Vol.  Ill— 22 
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there  is  testimony  in  the  case  on  which  the  jury  could  right- 
fully render  the  verdict  which  they  returned,  an  appellate 
court  will  not,  save  in  a  case  clearly  showing  bias  or  preju- 
dice, disturb  the  conclusion  reached  by  the  body  to  which  is 
committed  the  power  of  determination.  The  jury  were  prop- 
erly instructed.  They  were  clearly  and  plainly  told  by  the 
court  that  if  the  stock  was  not  entrusted  to  the  ranchman  to 
be  fed,  but  remained  in  the  custody  of  the  owner  or  his  em- 
ployees, and  the  ranchman  simply  sold  the  feed  which  was 
consumed  by  the  animals,  and  had  no  other  custody  of  them 
than  that  which  flowed  from  the  permission  to  use  his  yards 
for  feeding  purposes,  the  case  was  not  within  the  lien  statute 
as  against  the  mortgagees.  On  the  other  hand,  the  court 
told  them  that  if  they  found  from  the  testimony  that  the 
sto^k  was  entrusted  to  the  ranchman,  and  that  it  was  in  real- 
ity in  his  custody  for  the  purpose  of  care  during  the  winter, 
that  then  his  lien  would  attach.  On  the  simple  issue  thus 
plainly  stated  to  the  jury,  they  found  for  the  mnchman,  and 
it  was  adjudged  that  the  plaintiffs  were  not  entitled  to  recov- 
er the  possession,  except  on  payment  of  the  amount  which  ' 
Salisbury  claimed.  It  would  subserve  no  useful  purpose  to 
prolong  this  opinion  by  a  discussion  of  the  evidence  and  an 
attempted  justification  of  the  verdict.  It  is  sufficient  to  say 
that  on  the  testimony  the  jury  had  a  right  to  so  find,  and  we 
are  not  at  liberty  to  disturb  their  expressed  judgment. 

Since  there  are  no  errors  in  the  record  which  require  the 
reversal  of  the  judgment,  it  will  be  affirmed. 

Affirmed. 


<•••» 


Pbbkins,  Appellant,  v.  Westcoat,  Appellee. 

1.    Contracts  of  Ikfants. 

Executory  oontractsof  infants  are  voidable  and  not  binding  upon  them, 
unless  ratified  after  they  reach  majority.  To  this  rule  there  are 
exceptions,  among  which  are  contracts  for  necessaries  under  ceiv 
tain  circumstances. 
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2.  Samb. 
Where  an  infant  lives  with  his  parents  by  whom  he  is  supplied  with 

necessaries,  he  can  make  no  binding  contract. 

3.  Same. 
Where  an  infant  resides  with  his  parents  and  they  supply  him  with 

necessaries,  not  only  is  there  no  implied  agreement  on  his  part  to 
pay  for  his  support,  but  if  one  were  expressly  made  he  would  not 
be  bound  by  it. 

4.  Pabent  and  Child. 
The  law  imposes  upon  parents  an  obligation  to  support  their  children, 

and  no  indebtedness  is  created  by  the  fact  of  such  support. 

5.  Saicx. 
When  a  child  continues  to  live  with  his  parents  after  he  has  become  of 

age,  to  entitle  him  to  compensation  for  his  services,  or  them  to  com-  i 

pensation  for  his  maintenance,  there  must  be  an  express  contract 
for  that  purpose.    The  law  implies  none. 

6.  Same. 

Where  the  child  is  the  owner  of  an  estate,  the  father,  if  unable  to  furnish 
proper  support,  or  tlie  widowed  mother,  without  reference  to  her 
ability,  may  in  a  proper  proceeding  have  it  applied  to  the  mainte- 
nance of  the  child;  but  this  proceeding  must  be  in  the  court  having 
jurisdiction  of  the  estate. 

7.  Same. 

Upon  the  marriage  of  an  infant  daughter  the  obligation  of  her  parents 
for  her  maintenance,  and  her  obligation  to  render  service,  ceases  ; 
but,  in  the  absence  of  an  express  promise,  she  is  not  liable  to  her 
parents  to  pay  for  maintenance  furnished  after  marriage. 

8.  EnDBNCE. 

Statements  by  a  married  daughter  made  to  third  persons  that  she 
intended,  or  expected  to,  or  would  pay  her  mother  for  taking  care 
of  her,  are  not  evidence  of  a  promise  so  to  do. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Messrs.  Morrison  &  FiLLins,  and  Mr.  Thomas  Mitoh- 
ELL»  for  appellant. 

Mr.  W.  J.  Edwards,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  at  law  brought  by  Mary  A.  Westcoat  to 
recover  from  Daniel  E.  Perkins,  administrator  of  the  estate 
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of  Ella  E.  Perkins,  deceased,  the  value  of  food,  lodging, 
clothing  etc.,  furnished  by  the  plaintiff  to  Ella  E.  Perkins, 
between  the  19th  day  of  June,  1876,  and  the  18th  day  of 
May,  1890,  less  Ella's  share  of  the  income  of  an  estate  left 
by  her  father,  which  was  collected  by  the  plaintiff  and  cred- 
ited to  Ella. 

There  seems  to  have  been  no  dispute  as  to  the  material 
facts  of  the  case,  which  are  these :  Ella  E.  Perkins  was  the 
daughter  of  the  plaintiff.  The  husband  of  plaintiff  and 
father  of  Ella,  E.  C.  Westcoat,  died  intestate  in  April,  1875, 
leaving  as  his  sole  heirs  at  law  Ella  E.  Westcoat,  W.  E. 
Westcoat,  a  son,  and  the  plaintiff.  He  died  seized  of  real 
estate  valued  at  92,060,  and  possessed  of  some  personal  prop- 
erty, which  was  all  consumed  in  payment  6i  the  debts  of  the 
estate,  and  the  expenses  of  administration.  The  real  estate 
was  left  intact.  At  the  death  of  E.  C.  Westcoat,  his  daugh- 
ter Ella  was  ten  years  old.  In  1880,  when  she  was  about 
fifteen  years  of  age,  she  was  married  to  the  defendant,  Daniel 
E.  Perkins.  The  fruit  of  this  marriage  was  a  daughter,  born 
in  1881. 

From  the  death  of  her  father,  Ella  lived  with  her  mother, 
the  plaintiff,  until  her  marriage  in  1880,  when  her  husband 
was  added  to  the  family,  both  lived  with  the  plaintiff  until 
sometime  in  the  vear  1881,  when  the  husband  went  to  Mid- 
die  Park,  where  he  has  since  lived.  Ella,  and  her  daughter, 
after  her  birth,  lived  with  the  plaintiff  until  May,  81,  1890, 
when  Ella  joined  her  husband  with  her  child.  She  died  in 
July,  1890,  and  her  husband,  the  defendant,  was  appointed 
administrator  of  her  estate.  The  defendant  contributed  noth- 
ing to  the  support  of  his  wife  or  child  during  the  whole  time 
that  they  lived  with  the  plaintiff.  The  plaintiff  furnished 
maintenance  to  her  daughter  Ella,  and  to  the  child  after  its 
birth,  from  the  time  of  the  death  of  E.  C.  Westcoat  to  the 
time  when  Ella  joined  her  husband  in  Middle  Park.  Judg- 
ment was  given  for  the  plaintiff,  from  which  the  defendant 
appeals  to  this  court. 

The  court  in  which  the  cause  was  tried  seems  to  have  pro- 
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ceeded  upon  the  theory  that  because  Ella  E.  Westcoat  had 
inherited  and  was  the  owner  of  an  estate,  the  fact  of  her  sup- 
port and  maintenance  by  her  mother,  created  a  personal  lia- 
bility against  her,  or  implied  a  promise  on  her  part  to  pay 
the  reasonable  value  of  such  support  and  maintenance.  This 
is  the  theory  upon  which  the  several  instructions  given,  and 
which  we  shall  notice  hereafter,  are  based,  and  upon  its 
soundness  or  unsoundness  depends  the  disposition  to  be  made 
of  the  case  here. 

Although  the  complaint  does  not  distinguish  between  the 
period  before,  and  that  after,  the  daughter's  marriage,  but 
treats  the  whole  as  one  entire  and  continuing  transaction,  yet 
we  conceive  that  such  a  distinction  exists,  and  in  endeavor- 
ing to  ascertain  the  law  applicable  to  the  case  we  shall  give 
each  a  se^iarate  consideration. 

From  her  father's  death  to  her  marriage,  Ella  was  an  infant, 
living  with  her  mother.  The  general  doctrine  is  that  the 
executory  contracts  of  infants  are  voidable,  and  not  binding 
upon  them  unless  ratified  after  they  reach  their  majority. 
But  there  are  some  exceptions,  among  which  ara  contracts 
for  necessaries  under  certain  circumstances,  and  which,  when 
so  made,  are  neither  void  nor  voidable,  but  are  obligator}'^, 
and  cannot  be  disafSrmed.  While  an  infant  lives  under  the 
roof  of  hi9  parents  by  whom  he  is  supplied  with  such  neces- 
saries, he  can  make  no  contract  which  will  be  binding  upon 
him.  It  is  when  he  is  absent  from  home,  not  under  the  care 
of  a  parent  or  legal  protector,  that  he  will  be  held  to  his  con- 
tracts, express  or  implied,  for  necessaries,  and  this  because 
if  such  contracts  were  subject  to  the  general  rule,  and  he  were 
therefore  deprived  of  credit,  he  might  be  unable  to  obtain 
food  or  clothing,  though  possessing  the  means  by  which  he 
could,  after  a  short  time,  pay  for  them.  This  exception  is 
for  the  benefit  of  the  infant  himself. 

But  whei*e  the  infant  resides  with  the  pai'ent,  and  the  pa- 
rent supplies  him  with  necessaries,  not  only  is  there  no  im- 
plied agreement  on  the  part  of  the  infant  to  pay  for  his 
support,  but  if  one  were  expressly  made  we  do  not  think  he 
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would  be  bound  by  it  Such  an  agreement  does  not  fall 
within  any  exception  governing  the  contiucts  of  infants.  The 
law  imposes  an  obligation  upon  parents  to  support  their  chil- 
dren, and  no  indebtedness  is  created  by  the  fact  of  such  sup- 
port. Even  if  children  continue  to  live  with  their  parents 
after  they  become  of  age,  and  competent  to  bind  themselves 
by  their  engagements,  still,  to  entitle  the  childi-en  to  com- 
pensation for  their  services,  or  the  parents  to  compensation 
for  their  maintenance,  there  must  be  an  express  contract  for 
that  purpose.  The  law  implies  none.  Schouler's  Domestic 
Relations,  372. 

Where  the  child  is  the  owner  of  an  estate,  the  father,  if 
unable  to  furnish  proper  support,  or  the  widowed  mother 
without  reference  to  her  ability,  may  in  a  proper  proceeding 
in  equity  have  it  applied  to  the  maintenance  of  the  child,  not 
on  the  ground  of  any  liability  to  pay  on  the  part  of  the  child, 
but  upon  equitable  principles,  because  in  such  case  it  is  right 
that  the  estate  should  bear,  or  at  least  share  the  burden  of 
the  support.  1  Tamlyn,  22 ;  Newport  v.  Cooky  2  Ashmead, 
832;  Earring  v.  (7(9fe«,2Bradf.  349;  Matter qf  Burke^^  Sanf. 
Ch.  619 ;  Halley  v.  Bannister^  4  Mad.  275. 

But  this  proceeding  must  be  in  the  court  having  jurisdic- 
tion of  the  estate,  and  during  the  time  it  has  such  jurisdiction. 

In  this  case,  after  the  death  of  the  plaintiff's  husband,  her 
deceased  daughter,  Ella,  lived  with  her  mother,  who  provided 
for  her  in  the  way  parents  ordinarily  provide  for  their  child- 
ren. Their  relation  was  simply  that  of  parent  and  child,  and 
the  relation  of  creditor  and  debtor  did  not  and  could  n  »t  ex- 
ist between  them.  It  is  claimed  that  a  promise  was  made  by 
the  daughter  subsequent  to  hei  marriage,  to  pay  her  mother 
for  her  support.  We  shall  notice  the  evidence  on  this  here- 
after, but  even  if  such  were  the  case,  it  would  not  have  been 
a  promise  to  pay  a  debt  which  she  owed,  because  she  owed 
none.  It  would  have  been  a  promise  without  consideration, 
and  therefore  invalid. 

•  Upon  the  marriage  of  Ella  with  the  defendant,  the  rela- 
tions which  she  had  sustained  to  her  mother  were  entirely 
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changed.  The  obligation  of  her  mother  for  her  maintenance, 
and  her  obligation  to  render  service  to  her  mother,  ceased. 
Her  husband  then  became  liable  for  her  support,  and  that  of 
her  child  when  it  was  born.  She  became  emancipated,  and 
under  our  law  could  perhaps  make  contracts,  incur  obliga- 
tions, and  sue  and  be  sued,  in  the  same  manner  and  with  the 
same  effect  as  if  she  was  of  age  and  sole ;  so  that  if  upon  her 
marriage,  in  consideration  of  her  mother's  agreement  to  pro- 
vide her  with  food,  clothing  and  lodging,  she  had  promised 
to  pay  for  these  things,  and  her  mother  had  made  such  pro- 
vision in  consideration  of  the  promise,  it  might  be  that  such 
promise  would  have  been  valid  and  obligatory,  and  could  be 
enforced  against  her  if  alive,  or  if  dead  against  her  legal  rep- 
resentatives. But  the  promise  must  have  been  express.  The 
only  promise  which  could  be  implied  was  that  of  her  husband. 
The  money  to  which  the  plaintiff  became  entitled  by  reason 
of  the  support  which  she  furnished  to  Ella  and  her  child  was, 
in  the  absence  of  an  express  agreement,  due  from  the  husband 
and  not  from  the  wife. 

As  we  have  observed,  there  is  a  claim  that  a  profnise  was 
made  by  Ella,  some  yeai-s  after  she  was  married,  that  she 
would  pay  her  mother  for  her  own  maintenance  and  that  of 
her  child  for  the  whole  time  they  lived  together  before  and 
after  her  marriage.  The  only  evidence  upon  this  subject  is 
ceilain  conversations  she  had  with  different  third  pei'sons,  in 
which  she  stated  to  them  that  she  intended,  or  expected  to, 
or  would,  pay  her  mother  for  taking  care  of  hei-self  and  child. 
Such  statements  import  no  promise,  nor  are  they  evidence 
of  any.  Lynn  v,  Lynn^  29  Pa.  St.  869.  But  if  an  actual 
promise  had  been  made,  it  would,  as  to  the  period  before 
marriage,  have  been  void  for  want  of  considemtion,  and  as 
to  the  period  after  marriage,  it  would  have  been  a  promise  to 
pay  the  debt  of  another,  and  not  valid  unless  in  writing.  . 
But  there  is  no  evidence  of  such  promise. 

As  to  what  constitutes  a  mutual  and  open  account  current, 
or  as  to  the  effect  of  the  statute  of  limitations,  it  is  unneces- 


■^ 
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sary  to  express  an  opinion.    No  such  questions  are  in  the 
case. 

The  ti'ial  court  gave  the  jury  several  instructions,  the  ef- 
fect of  which  is,  that  if  Ella  E.  Perkins  had  sufficient  prop- 
erty for  her  maintenance  and  support  prior  to  her  marriage 
in  1880,  then  the  plaintiff  was  not  liable  for  her  support  dur- 
ing that  period,  and  was  entitled  to  recover  what  the  same  was 
reasonably  worth ;  and  that  after  her  marriage,  the  liability 
of  plaintiff  to  support  her  having  ceased,  in  the  absence  of 
any  agreement  that  her  support  and  that  of  her  child  should 
be  gmtuitous,  the  plaintiff  was  entitled  to  recover  what  such 
maintenance  was  reasonably  worth. 

There  is  nothing  in  the  record  to  warrant  these  instruc- 
tions, and  there  was  no  evidence  which  authorized  the  sub- 
mission of  the  case  to  the  jury. 

The  judgment  below  must  be  reversed. 

Meversed, 


<*••» 


McDonald,  Appellant,  v.  McLbod,  Appellee. 

3    344 

II   361        2.  Appellate  Pbaotice. 
8  'Mi'        An  appeal  may  be  dismissed  for  noncompUance  with  the  rules  of  ooort 
-^^^-^1  in  relation  to  abstracts  and  briefs. 

2.  Same. 

A  judgment  under  review  does  not  rest  upon  the  reasons  assigned  by 
the  court  below.  If  it  is  adequately  supported  by  proof,  and  can 
be  upheld  under  well  settled  principles,  it  is  unimportant  that  in- 
adequate reasons  for  the  finding  may  have  been  expressed. 

S.  Pabtkership. 

There  may  be  a  copartnership  with  reference  to  a  single  enterprise. 

4.  Practice. 

Where  a  defendant  neglected  to  go  upon  the  stand  and  make  clear  by  his 
own  denials  his  want  of  connection  with  a  purchase,  the  court  is 
entirely  warranted  in  concluding  even  from  slight  testimony  the 
existence  of  those  facts  which  would  render  him  liable  for  the  price 
of  that  of  which  he  had  received  the  benefit. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  J.  P.  Bbockway,  for  appellant. 

Mr.  Geo.  F.  Dunklbe  and  Mr.  O.  E.  Jaoebon,  for  ap- 
pellee. 

BissELL,  p.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  owner  of  certain 
property,  and  the  two  McDonalds  as  contractors,  to  recover 
a  balance  due  for  lumber  claimed  to  have  been  sold  and  de- 
livei'ed  to  the  contractors,  and  used  in  the  erection  of  the 
building. 

It  is  with  great  reluctance  that  we  consider  this  appeal, 
and  do  not  dismiss  it  for  failure  of  the  appellant  to  present 
it  to  this  court  in  accordance  with  the  rules.  This  proceed*- 
ing  in  our  judgment  would  be  entirely  justifiable,  since  the 
abstract  contains  no  statement  whatever  of  the  pleadings 
from  which  the  issue  is  to  be  derived,  and  the  brief  filed  is 
without  statement  of  any  errors  upon  which  the  appellant 
relies,  or  a  discussion  of  any  of  the  assignments  upon  which 
he  predicates  his  right  to  a  reversal  of  the  judgment.  The 
brief  simply  states,  that  the  appellant  refers  to  the  opinion 
of  the  coui*t  below  as  his  best  argument  for  reversal.  Mani- 
festly, this  is  without  force  as  an  argument  to  reverse  the 
cause,  since  if  the  judgment  is  adequately  supported  by  the 
proof  and  can  be  upheld  under  well  settled  principles  at  law, 
it  is  unimpoitant  that  inadequate  reasons  may  have  been  ex- 
pressed for  the  finding.  It  not  infrequently  happens  that 
judgments  are  affirmed  or  reversed,  and  that  in  nisi  prius 
tribunals  judgments  are  entered  or  refused,  and  the  right 
conclusions  reached  in  both  instances  when  unsatisfactorv 
reasons  are  expressed,  and  counsel  have  failed  to  present 
either  authorities  or  arguments  by  which  the  proceedings 
could  be  legitimately  upheld.  But  we  are  so  well  satisfied 
that  the  proper  and  equitable  result  was  reached  in  this  case, 
that  it  will  be  considered  and  the  judgment  affirmed,  although 
the  appellant  has  not  so  proceeded  as  to  entitle  him  to  call 
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on  the  court  to  express  its  opinion  regarding  the  merits  of 
his  controversy.  But  we  desire  it  to  be  distinctly  under- 
stood by  the  profession,  that  this  failure  to  enforce  the  rules 
is  not  to  be  taken  as  a  precedent  on  which  they  can  rely  in 
submitting  their  cases  to  this  court. 

The  technical  defense  on  which  R.  P.  McDonald,  the  ap- 
pellant and  one  of  tiie  defendants,  relied  to  escape  liability 
for  the  price  of  the  goods  sold,  is  the  failure  to  establish  facts 
on  which  a  joint  liability  could  be  predicated,  and  out  of 
whicli,  if  at  all,  his  responsibility  would  arise.  It  appeared 
that  in  September,  1890,  J.  R.  and  R.  P.  McDonald  entered 
into  a  contract  with  W.  R.  Farrington  to  build  him  a  house 
of  a  certain  description  and  for  a  definite  sum,  in  one  of  the 
subdivisions  of  Denver.  This  contract  was  signed  by  both 
of  the  McDonalds,  and  the  record  shows  a  performance  on 
their  part  by  which  they  became  entitled  to  the  profits  and 
benefits  of  the  contract.  While  the  work  was  progressing, 
McLeod,  the  appellee,  sold  and  delivei*ed  a  lot  of  lumber 
which  went  into  the  building.  The  lumber  was  not  all  paid 
for,  and  McLeod  sued  the  McDonalds,  as  stated,  to  recover 
the  selling  price.  It  was  seriously  argued  by  the  appellant 
in  the  oral  argument  by  which  the  case  was  submitted,  that 
a  joint  liability  on  the  part  of  the  McDonalds  could  not 
be  legitimately  inferred  from  the  production  and  proof  of 
this  joint  contract  between  them  and  Farrington.  This  is 
true,  and  if  that  were  all  that  the  record  contained  of  evi- 
dence upon  this  subject,  the  judgment  could  not  stand.  It 
was  insisted  with  equal  accuracy  that  the  suit  was  not  brought 
upon  the  written  contract,  under  which  cii*cumstance  the 
plaintiff  might  have  the  right  of  recovery  upon  the  production 
of  the  instrument,  since  its  execution  was  not  denied  under 
oath.  These  considerations  do  not  dispose  of  the  suit.  There 
is  enough  in  the  case  to  have  warranted  the  court  below  in 
holding  that  the  ti-ansaction  between  the  McDonalds  and 
Farrington,  and  between  them  and  McLeod,  constituted  the 
McDonalds  copartners  for  the  single  transaction,  to  wit: 
the  building  of  the  house.     That  there  may  be  a  copartner- 


1898.]  McDoNAM)  V.  McLbod.  847 

ship  with  reference  to  a  single  enterprise,  as  with  reference 
to  all  of  a  certain  class  or  kind  of  business,  is  as  well  settled 
as  any  other  principle  of  copartnership  law.  Parsons  on 
Partnership  (2  ed.)  •62. 

It  not  infrequently  happens  that  what  persons  do  witti 
reference  to  a  single  thing,  sometimes  even  without  their 
intention  subjects  them  to  all  the  responsibilities  which  would 
flow  from  a  geneml  partnei'ship  which  would  include  the 
particular  transaction.  The  case  discloses  the  making  of  a 
contract  on  the  part  of  the  McDonalds  to  build  a  house  for 
a  cei'tain  sum  of  money,  and  there  is  enough  in  the  record 
from  which  the  court  had  the  right  to  infer  that  the  contract 
was  entered  into  for  their  joint  benefit  and  profit.  They 
jointly  contracted,  were  jointly  responsible,  jointly  reaped  the 
results,  and  were  as  to  it  copartners  in  the  undertaking  to 
build  the  house.  The  lumber  went  into  the  construction  of 
the  building,  and  it  must  be  assumed  in  absence  of  evidence 
to  the  contrary,  that  this  lumber  was  used  for  the  purposes  of 
the  contract  to  which  R.  P.  McDouald  was  a  party,  with  his 
knowledge  and  with  his  consent.  Even  though  it  might 
have  happened,  which  this  court  is  not  inclined  to  believe, 
that  R.  P.  McDonald  did  not  authorize  J.  R.  to  buy  the  lum- 
ber previous  to  its  purchase,  its  purchase  by  J.  R.,  and  the 
delivery  by  McLeod,  and  the  appropriation  by  R.  P.  to  the 
purposes  of  the  joint  contract  must  be  held,  under  the  cir- 
cumstances, to  be  such  a  ratification  of  the  purchase  as  to 
estop  him  from  denying  the  agency  of  J.  R.  in  the  premises. 
It  certainly  is  ample,  under  the  circumstances,  as  proof  of 
an  agency  springing  from  the  copartnership  with  reference 
to  a  single  undertaking,  and  with  the  other  proof  in  the  case 
would  probably  warrant  the  court  in  holding  that  J.  R.'s 
agency  was  sufficiently  established  to  warrant  a  recovery 
against  R.  P.  McDonald,  his  principal,  even  though  they  were 
adjudged  not  to  be  copartners  in  the  enterprise,  which  is  es- 
tablished by  the  record.  It  would  have  been  so  exceedingly 
easy  for  R.  P.  McDonald  to  have  gone  upon  the  stand,  and 
made  clear  by  his  own  denials  his  want  of  connection  with 
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the  purehase  of  the  lumber,  that  the  trial  court  was  entirely 
warranted  in  concluding  even  from  slight  testimony  the  exist- 
ence of  those  facts  which  would  render  R.  P.  McDonald  liable 
for  the  price  of  the  lumber  of  which  he  had  had  the  benefit. 
The  judgment  contravenes  no  well  established  principle  of 
law,  and  to  our  minds  is  justified  by  the  testimony,  and  will 
accordingly  be  affirmed. 

Affinned, 


RiZBB,  Plaintiff  in  Error,  v.  McCarthy,  Defendant 

IN  Error. 

1.  Statute  of  Fbaitds. 

A  sale  of  chattels,  not  accompanied  by  an  immediate  deliyery,  and  fol- 
lowed by  an  actual  and  continued  change  of  poBsession  is  fraudu- 
lent and  void,  as  against  creditors  of  the  vendor. 

2.  Sams — ^Who  abe  Csbditobs. 

By  tlie  statute  the  term  *'  creditors  "  Includes  all  persons  who  are  credit- 
ors of  the  vendor  or  assignor  at  any  time  whilst  such  goods  and 
chattels  remain  in  his  possession  or  control. 

3.  Sake— SuBSBQUBirr  Sales. 

It  is  entirely  immaterial  how  many  subsequent  sales  were  made  or  in 
what  manner,  so  long  as  the  possession  of  the  original  vendor  re- 
mained undisturbed.    All  such  sales  are  void  as  to  his  creditors. 

Error  to  the  County  Court  of  Puehh  County. 

Mr.  James  H.  Meghem,  for  plaintiff  in  error. 

Messrs.  Dixon  &  Dixon,  for  defendant  in  error. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

In  the  early  part  of  the  year  1891,  the  Rosenfeld  Con- 
struction  Company,  a  corporation,  being  the  owner  and  in 
possession  of  the  goods  and  chattels  in  controversy  in  this 
action,  sold  the  same  to  E.  I.  Rosenfeld,  its  president.     Aftei^ 
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wards,  and  in  the  same  year,  J.  E.  Rizer,  the  plaintiff  below, 
brought  an  attachment  suit  against  Rosenfeld  before  a  justice 
of  the  peace,  attached  these  goods  and  chattels  as  the  prop- 
erty of  Rosenfeld,  obtained  judgment  against  him  in  the  suit, 
and  caused  the  property  to  be  sold  under  execution  issued 
on  the  judgment.  At  the  execution  sale  Rizer  became  the 
purchaser. 

The  sale  from  the  company  to  Rosenfeld  was  not  followed 
by  any  change  of  possession  of  the  things  sold,  nor  were  they 
delivered  to  the  plaintiff  under  the  purchase  made  by  him, 
but  remained  continuously  in  the  possession  of  the  original 
vendor  until  they  were  attached  by  the  Chieftain  Publish- 
ing Company. 

In  December,  1891,  the  Chieftain  Publishing  Company 
commenced  its  action  against  the  Rosenfeld  Construction 
Company,  and  caused  a  writ  of  attachment  to  be  issued 
therein,  and  delivered  to  the  defendant,  T.  G.  McCarthy,  the 
sheriff  of  Pueblo  county,  who,  in  pursuance  of  its  commands, 
levied  it  upon  the  goods  and  chattels  mentioned.  This  is  an 
action  in  replevin,  brought  by  the  plaintiff,  Rizer,  against 
the  sheriff,  T.  6.  McCarthy  as  defendant,  to  recover  the  pos- 
session of  the  property.  That  the  Chieftain  Publishing  Com- 
pany was  a  bona  fide  creditor  of  the  Rosenfeld  Construction 
Company,  is  not  controverted. 

-  It  is  earnestly  contended  that  where  personal  property  has 
been  sold  under  judicial  process,  it  may  remain  in  the  pos- 
session of  the  vendor  or  judgment  debtor,  and  cannot  be 
reached  by  subsequent  creditors  of  the  vendor,  and  forms  an 
exception  to  the  general  rule,  which  requires  that  such  sale 
must  be  accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  thing 
sold.  Numerous  authorities  are  cited  by  counsel  for  the 
respective  parties  on  both  sides  of  this  proposition. 

We  are  unable  to  perceive  that  any  such  question  is  in- 
volved in  the  case.  If  the  suit  of  the  Chieftain  Publishing 
Company  had  been  against  E.  I.  Rosenfeld,  and  the  property 
had  been  attached  by  it  while  in  his  possession,  then  the  con- 
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troversy  would  have  been  between  two  creditors  of  the  same 
debtor,  and  it  might  become  important  to  inquire  whether 
the  law  warrants  the  distinction  contended  for,  between  pur- 
chasers at  private  sale  and  purchasers  under  judicial  process ; 
and  whether  the  purchase  by  the  plaintiff,  Rizer,  at  execu- 
tion sale,  became  fraudulent  and  void  as  against  the  creditors 
of  Rosenfeld,  because  the  property  sold  remained  in  the  pos- 
session of  the  judgment  debtor.  But  we  have  no  such  state 
of  facts  before  us.  Rizer  did  not  permit  the  property  to  re- 
main in  the  possession  of  the  judgment  debtor.  He  did  not 
find  it  there  and  he  did  not  leave  it  there.  It  never  had  been 
in  Rosenfeld^s  possession,  and  the  Chieftain  Publishing  Com- 
pany was  not  a  creditor  of  Rosenfeld. 

The  sale  by  the  Rosenfeld  Construction  Company  to 
Rosenfeld  was,  because  it  was  not  accompanied  by  an  imme- 
diate delivery  and  followed  by  an  actual  and  continued 
change  of  possession,  conclusively  fraudulent  and  void  as 
against  the  creditors  of  the  company ;  and  the  statute  makes 
the  term  *'  creditors "  include  all  persons  who  are  creditors 
of  the  vendor  or  assignor  at  any  time  whilst  such  goods  and 
chattels  remain  in  his  possession  or  control.  2  Mill's  Ann. 
Stats.  2028. 

If  there  had  been  no  sale  of  Rosenfeld's  interest  in  the 
property,  and  the  rights  which  he  acquired  by  his  purchase 
from  the  Rosenfeld  Company  had  remained  unchanged,  he 
would  not  now  be  heard  to  say  that  he  was  its  owner  as 
against  the  claim  of  the  Chieftain  Publishing  Company.  He 
could  assert  no  title  to  the  property  as  against  the  creditors 
of  his  vendor.  In  what  better  or  different  position  is  the 
plaintiff  Rizer  ?  By  his  purchase  he  stepped  into  Rosenfeld's 
shoes.  He  acquired  no  rights  which  Rosenfeld  did  not  have. 
He  assumed  the  relations  to  the  creditors  of  the  Rosenfeld 
Construction  Company  which  had  been  held  by  Rosenfeld. 
As  to  them  he  became  the  representative  of  Rosenfeld — ^noth- 
ing more  and  nothing  less.  By  suffering  the  property  still  to 
remain  in  the  custody  of  the  original  vendor,  he  simply  con- 
tinued the  same  course  in  relation  to  it  which  was  commenced 
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by  Rosenfeld,  and  if  Rosenfeld  could  not  be  heard  to  assert 
ownership  in  the  property,  neither  can  he. 

Our  statute  of  frauds  provides  that  every  sale  by  a  vendor 
of  goods  in  his  possession,  unless  the  same  be  accompanied 
by  an  immediate  delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  thing  sold,  shall  be  con- 
clusively presumed  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  vendor,  who  shall  be  such  creditors  while 
such  goods  remain  in  his  possession.  The  sale  from  the 
Rosenfeld  Construction  Company  to  Rosenfeld,  was  not  ac- 
companied by  any  delivery  or  followed  by  any  actual  or  other 
change  of  possession.  The  Chieftain  Publishing  Company 
was  a  creditor  while  the  property  remained  in  the  possession  of 
Rosenfeld's  vendor ;  and  it  is  entirely  immaterial  how  many 
subsequent  sales  were  made,  or  in  what  manner,  so  long  as 
the  possession  of  the  original  vendor  remained  undisturbed.^ 

The  judgment  of  the  court  below  is  cori'ect,  and  should  be 
afSrmed. 

Affirmed, 


>^>» » 


Pbabse,  Plaintipp  in  Error,  v.  Bordblbau,  Defend- 
ant IN  Error. 

1.  YSNUB. 

An  action  to  recover  on  a  money  demand  growing  out  of  a  contract  be- 
tween the  parties  shaU  be  tried  in  the  county  in  which  the  defend- 
ants, or  any  of  them,  reside  at  the  commencement  of  the  action,  or 
in  the  county  where  the  plaintiff  resides  when  service  is  made  on 
the  defendant  in  such  county,  subject  to  the  power  of  the  court, 
upon  good  ckuse  shown,  to  change  the  place  of  trial. 

2.  VeIOJK — ^JUBISDICTION. 

In  such  an  action,  service  upon  a  defendant  in  a  county  other  than  that 
in  which  the  action  is  commenced,  does  not  give  the  court  jurisdic- 
tion without  the  acquiescence  of  the  defendant.  Where  an  appli- 
cation, sufficient  in  form,  and  uncontradicted,  was  made  for  a 
change  of  place  of  trial,  the  court  had  jurisdiction  of  the  cause 
only  for  the  purpose  of  ordering  its  removal  to  the  proper  county. 
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3.  JuBiSDicTioN  ON  Appeal. 

The  county  court  having  lost  jurisdiction  of  the  cause  by  reason  of  a 
proper  application  for  a  change  of  place  of  trial,  the  authority  of 
the  district  couri;,  when  the  cause  came  to  it  by  appeal,  extended 
no  further  upon  the  re-submission  of  the  motion  tlian  to  order  a 
change  of  yenue  to  tlie  proper  county.  Failing  to  do  tliat,  all  of 
its  acts  in  entertaining  and  determining  motions  and  rendering 
Anal  judgment  are  absolutely  void. 

Error  to  the  DUtrict  Court  of  San  Jxuin  County, 

Mr.  W.  H.  Gabbbbt  and  Mr.  R.  D.  Thompson,  for  plain- 
tiflf  in  error. 

Mr.  H.  O.  MoNTAGiTE  -and  Mr.  Geo.  H.  Babnes,  for  de- 
fendant in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

There  is  only  one  question  requiring  consideration  in  this 
case,  and  that  arises  upon  the  refusal  of  the  coui-t  below  to 
change  the  place  of  trial  on  the  application  of  the  defendant. 

On  the  14th  day  of  June,  1890,  Joseph  Bordeleau  com- 
menced his  action  in  the  county  court  of  San  Juan  county, 
against  J.  N.  Pearse,  W.  H.  Emerson  and  George  Miner,  to 
recover  on  a  money  demand  growing  out  of  a  contract  be- 
tween the  parties.  As  shown  by  the  return  of  the  sheriflF, 
summons  was  served  upon  Pearse  in  San  Miguel  county. 
The  other  defendants  were  not  found.  On  July  12,  1890, 
and  before  answer  filed,  defendant  Pearse  made  application 
to  the  court,  supported  by  his  affidavit,  to  change  the  place 
of  trial,  for  the  reason  that,  at  the  time  of  the  commencement 
of  the  action,  and  at  the  time  of  making  the  application,  the 
defendant,  Pearse,  was  a  resident  of  the  county  of  San  Mig- 
uel, and  the  plaintiflE  a  resident  of  San  Juan.  What,  if  any, 
objection  was  made  to  the  application  does  not  appear.  It 
seems  to  be  sufficient  in  form.  On  the  31st  day  of  August, 
1890,  the  motion  was  heard  by  the  court  and  denied ;  and 
judgment  was  afterwards  given  for  the  plaintiff.     The  de- 
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fendant  appealed  to  the  district  court  of  San  Juan  county. 
In  that  court  the  motion  for  a  change  was  again  heard  and 
again  overruled,  with  leave  to  defendant  to  renew  his  appli- 
cation. A  new  application  was  accordingly  made,  substan- 
tially the  same  as  the  first,  which  was  met  by  a  counter-motion 
of  plaintiff  to  retain  the  action  in  San  Juan  county,  on  the 
ground  that  the  convenience  of  witnesses  would  be  promoted 
by  the  retention.  The  coui*t  overruled  this  second  applica- 
tion,  and  rendered  judgment  against  the  defendant.  The 
case  comes  here  on  error. 

Section  27  of  the  Code  provides,  that  in  personal  actions 
such  as  this,  the  cause  shall  be  tried  in  the  county  in  which 
the  defendants  or  any  of  them  may  reside  at  the  commence- 
ment of  the  action,  or  in  the  county  where  the  plaintiff  resides 
when  service  is  made  on  the  defendant  in  such  county ;  and 
by  the  terms  of  section  28,  the  court  may,  on  good  cause 
shown,  change  the  place  of  trial  where  the  county  designated 
in  the  complaint  is  not  the  proper  county.  Under  the  pro- 
visions of  the  statute,  in  a  case  like  this,  service  upon  a  de- 
fendant in  a  county  other  than  that  in  which  the  action  is 
commenced,  does  not  give  the  court  of  the  latter  county  ju- 
risdiction without  the  acquiescence  of  the  defendant;  and 
when  that  fact  becomes  known  to  the  court  in  the  method 
prescribed  by  law,  it  is  error  to  retain  the  cause  and  proceed 
to  an  adjudication.  When,  therefore,  the  application  for  the 
change  was  made  in  the  county  court  of  San  Juan  county,  it 
being  sufficient  in  form  and  uncontradicted,  that  court  had 
jurisdiction  of  the  cause  only  for  the  purpose  of  ordering  its 
removal  to  the  proper  county.  This  precise  question  has 
been  determined  by  this  court  in  Smith  v.  People^  2  Colo. 
Ct.  Ap.,  99.  It  is  true  that  in  that  case,  the  action  was  con- 
cerning real  property,  situate  in  a  county  different  from  that 
in  which  the  cause  was  commenced,  and  as  to  its  place  of 
trial  was  governed  by  section  25  of  the  Code  ;  but  in  so  far 
as  the  designation  of  the  venue  is  concerned,  the  language 
used  in  that  section,  and  that,  used  in  section  27,  are  the 
Vol.  Ill— 23 
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same.     Both  are  equally  mandatory,  and  are  to  be  construed 
alike. 

In  Smith  V.  People^  supra^  Reed,  J.,  in  delivering  the 
opinion  of  the  court,  says :  ^^  By  the  bill  of  complaint  it  was 
shown  that  the  property  in  controversy  was  real  property, 
situate  in  Rio  Grande  county.  On  the  25th  of  April — ^two 
days  after  presenting  the  complaint — a  motion  was  made  to 
change  the  venue  to  that  county.  If,  prior  to  that  time  the 
court  had  jurisdiction,  was  it  not  by  such  application  de- 
prived of  all  jurisdiction  to  proceed  ?  By  section  25  of  the 
Civil  Code,  it  is  declared  that  such  action  shall  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situate.  It  was  apparent  upon  the  face  of  the  com- 
plaint that  it  pertained  to  real  property  in  Rio  Grande  county, 
hence,  that  the  district  court  of  Arapahoe  county  could  not 
retain  jurisdiction  for  adjudication  after  the  motion  to  change 
was  made.'^     See  also,  Wallace  et  d/.,  v.  Owslei/y  27  P.  R.  790. 

As  the  county  court  had  lost  its  jurisdiction,  the  district 
court  acquired  none  against  the  consent  of  the  defendant, 
for  any  purpose  of  adjudication  of  the  merits  of  the  contro- 
versy. When  the  cause  came  to  it  by  appeal,  its  duty  was 
to  order  a  change  of  venue  to  the  county  court  of  San  Mig- 
uel county,  on  the  re-submission  of  the  original  motion  filed 
in  the  county  court.  Its  authority  extended  no  further. 
And  failing  to  do  that,  all  of  its  acts  in  entertaining  and  de- 
termining motions,  and  rendering  final  judgment,  are  abso- 
lutely void. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  change  the  place  of 
trial  from  the  district  court  of  San  Juan  county  to  the  county 
court  of  San  Miguel  county. 

Meversed. 
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Pettit,  Appellant,  v.  Thalheimeb,  Appellee. 

1.   AOBNT,  RESPONSIBIIiITT  OF. 

An  agent,  to  place  a  loan,  is  charged  with  the  duty  of  a  prudent  and 
careful  execution  of  his  trust,  and  is  responsible  to  the  loser,  if  by 
his  negligence  the  party  loaning  the  money  is  induced  to  part  with 
it  on  the  strength  of  invalid  or  worthless  securities. 

2.  Samk. 

That  the  agent  was  imposed  upon  by  another  whom  he  trusted  to 
transact  the  business  in  his  behalf,  affords  no  defense. 

8.  ISTEBBST. 

Interest  is  recoverable  only  in  the  cases  enumerated  in  the  statute. 
4.    Appellate  Practice. 

The  judgment  appealed  from  may  be  modified  by  deducting  the  inter- 
est which  was  improperly  included,  and,  as  modified,  affirmed. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  C.  E.  &  F.  Hebringtok,  and  Messrs.  Riddell, 
Starkweatheb  &  Dixon,  for  appellant, 

Messrs.  Wolcott  &  Vaile,  and  Mr.  Henby  F.  May, 
for  appellee. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

There  is  so  little  dispute  concerning  the  facts  of  this  con- 
troversy, that  there  is  substantially  nothing  for  the  court  to 
do  but  to  determine  whether  thereon  a  judgment  ought  to 
have  been  entered  for  the  plaintiff.  Of  this  there  can  be  no 
'  question. 

The  principal  discussion  tendered  by  the  appellants  in 
support  of  their  contention  that  the  case  ought  to  be  reversed, 
is  based  upon  the  testimony  contained  in  the  record.  What 
the  court  assumes  to  be  the  facts  disclosed  by  the  record  will 
be  stated  without  argument  or  attempt  to  justify  the  results 
deduced  from  the  evidence  of  the  witnesses.  This  will  be 
ample  to  determine  the  rights  of  the  parties,  and  a  fuller  his- 
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toiy  of  the  case  would  scarcely  subserve  the  useful  purpose 
of.  a  precedent.  Early  in  1885,  A.  S.  Pettit  &  Company 
were  dealers  in  real  estate,  and  brokers  who  negotiated  loans 
on  various  kinds  of  property.  A  brother  of  the  appellee, 
Thalheimer,  had  suggested  to  Pettit  &  Company  that  he 
could  get  money  from  his  sister  on  good  ten  per  cent  real 
estate  loans,  if  one  should  be  offered  them.  This  seems  to 
have  been  the  inception  of  the  dealings  between  Henry  Thal- 
heimer, as  the  agent  of  his  sister,  Mary,  and  Pettit  &  Com- 
pany. In  the  month  of  April,  1885,  Pettit  &  Company 
applied  to  Thalheimer  for  a  loan  on  certain  real  estate  in 
Denver,  belonging  to  Mrs.  Electa  Mills.  In  response  to  this 
application,  Thalheimer  called  on  Pettit  &  Company,  dis- 
cussed the  terms  of  the  loan,  and  subsequently  visited  the 
property  that  he  might  exercise  his  individual  judgment  con- 
cerning the  expediency  of  the  loan.  He  was  satisfied  with 
the  property,  and  Pettit  &  Company  furnished  him  an  ab- 
stract of  the  title,  which  he  submitted  to  a  lawyer  for  exam- 
ination. The  title  was  satisfactory.  It  is  now  important 
to  state  the  connection  of  one  Joseph  Pettit  with  the  trans- 
action. It  would  appear  that  he  originally  called  on  Pettit 
&  Company  concerning  the  loan  to  Mrs.  Mills,  and  that 
it  was  through  his  suggestion  that  Pettit  &  Company  be- 
gan the  transaction.  When  the  loan  had  been  agreed  on 
between  Thalheimer  and  Pettit  &  Company,  the  brokers 
made  out  the  security  and  the  note  which  was  the  evidence 
of  debt,  and  evidently  undertook  to  attend  to  their  execu- 
tion, either  through  themselves  or  Joseph  Pettit,  with  whom 
they  were  dealing,  and  to  present  them  in  a  completed  form 
to  Thalheimer,  who  would  pay  over  the  money  when  he  got 
these  instruments.  There  is  a  good  deal  of  controversy  in 
the  case  as  to  the  relation  which  Joseph  Pettit  bore  to  the  re- 
spective parties.  It  is  enough  to  say  that  whatever  may 
have  been  his  situation,  Thalheimer  was  in  no  manner  con- 
nected with  him,  and  in  no  wise  responsible  for  the  part 
which  he  played  in  the  transaction.  On  the  26th  of  April, 
1885,  the  mortgage  and  the  note,  executed  apparently  by  the 
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borrower,  Mrs.  Mills,  were  given  to  Thalheimer  by  Pettit  & 
Company,  and  he  gave  them  a  check,  payable  to  their  order, 
for  the  amount  of  the  loan.  They  assumed  the  distribution 
of  the  money,  and  received  it  for  the  papers,  which  they  sur- 
i-endered.  This  check  which  was  thus  delivered  to  Pettit 
&  Company,  payable  to  their  order,  was  not  indorsed  by 
them  to  the  order  of  the  apparent  borrower,  Mrs.  Mills,  but 
at  the  request  of  Joseph  Pettit,  was  cashed  by  them,  and 
they  turned  over  the  money  to  Joseph,  less  sundry  sums  in 
which  he  was  indebted  to  a  third  party,  Shepard,  and  to 
these  brokers — ^by  way  of  commissions,  debts,  etc.  Joseph 
took  the  money  and  left  the  country,  and  some  months  after- 
wards, when  Thalheimer  notified  Mrs.  Mills  that  the  interest 
was  due,  she  repudiated  the  entire  transaction,  pronounced 
the  signatures  to  the  note  and  mortgage  to  be  forgeries, 
declined  to  pay  them,  and  instituted  a  suit  to  ca4tcel  the  secu- 
rity, as  a  cloud  upon  her  title.  In  that  suit  she  was  success- 
ful. The  present  action  evidently  waited  on  the  conclusion 
of  that,  and  then  Mary  Thalheimer  brought  it  against  Pettit 
&  Company  to  recover  the  amount  of  money  which  she 
had  lost  in  the  transaction,  and  recovered  a  judgment  for  the 
amount  to  which  she  was  entitled,  and  interest  on  it  from 
Feb.  19, 1887,  to  the  date  of  judgment. 

So  far  as  concerns  the  main  recovery,  this  judgment  is 
abundantly  justified  by  the  record.  It  cannot  be  successful- 
ly controverted  that  the  case  shows  in  addition  to  what  has 
already  been  stated  that  Pettit  &  Company  acted  on  behalf 
of  Maiy  Thalheimer  in  procuring  the  apparent  execution  by 
Mi-s.  Mills  of  the  moi-tgage  security  and  of  the  note  which 
was  the  evidence  of  debt.  Whatever  their  relations  may 
have  been  originally  to  Mrs.  Mills  as  negotiators  of  the  loan, 
they  assumed  with  reference  to  Mary  Thalheimer,  under  the 
circumstances  of  tliis  case,  such  a  relation  as  compelled  them 
to  exercise  reasonable  care  and  prudence  in  the  transaction 
of  the  business,  so  far  as  it  related  to  the  making  of  the  instru- 
ments. It  is  undoubtedly  clear  that  where  such  a  relation  is 
assumed,  and  the  party  is  thereby  charged  with  the  duty  of 
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/  a  prudent  and  careful  execution  of  his  trust,  he  is  responsible 
to  the  loser,  if  by  his  negligence  the  party  loaning  the  money 
is  induced  to  part  with  it  on  the  strength  of  invalid  and 
worthless  secuiities :  Todd  v.  Burke^  27  La.  An.,  385. 

The  circumstances  of  the  transaction  justified  Thalheimer 
in  his  reliance  upon  the  brokers  in  procuring  the  instruments, 
and  he  rightfully  assumed  that  they  had  exercised  due  care 
and  caution  in  seeing  that  they  were  signed  by  the  individual 
to  whom  the  loan  was  ostensibly  made.  That  Pettit  &  Com- 
pany were  imposed  upon  by  Joseph  Pettit,  through  whom  the 
business  was  done,  affoitls  them  no  defense.  Undoubtedly 
that  fact  shows  that  their  connection  with  the  transaction 
was  entirely  free  from  suspicion  and  the  stain  of  dishonesty, 
and  that  they  were  imposed  upon  by  the  man  whom  they 
trusted  to  transact  the  business  on  their  behalf ;  but  since  he 
was  their  ag^nt,  and  Thalheimer  cannot  be  charged  with  his 
conduct  or  neglect,  it  is  their  misfortune  that  they  must  re- 
spond to  the  damages  which  Maiy  Thalheimer  sustained. 

In  entering  the  judgment,  the  court  permitted  the  recovery 
of  interest  on  the  money  paid  at  the  rate  of  eight  per  cent 
from  the  19th  of  February,  1887,  to  the  date  of  the  recovery. 
This  part  of  the  judgment  cannot  be  sustained.  Ever  since 
the  case  of  D.  S.  P.  ^  P,  It,  R,  Co.  v.  Conway^  8  Colo.  1,  it 
has  been  settled  that  interest  can  only  be  recovered  in  this 
state  in  the  cases  enumerated  in  the  statute.  Wherever  the 
plaintiffs  right  of  action  must  take  the  form  of  a  judgment 
for  damages  resulting  from  the  wrong  or  negligence  of  a  de- 
fendant, interest  may  not  be  included  in  a  verdict,  unless  the 
case  be  brought  within  the  priniple  laid  down  in  the  Omaha 
and  Grant  tSmelting  and  Refining  Co.  v.  Tabor^  13  Colo.  41. 
Since  this  is  true,  it  is  evident  that  there  is  nothing  in  the 
statutes  i-egulating  the  matter  of  interest  in  this  state  which 
wan-ants  the  i-ecovery  of  interest  by  the  plaintifiE, 

There  are  no  other  errors  of  sufficient  gravity  to  require  a 
discussion,  or  which,  if  sustained,  would  require  a  reveiiud  of 
the  case. 
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Tbe  judgmeut  will  be  modified  by  the  deduction  of  the  in- 
terest which  was  included  in  the  judgment,  and  as  thus  modi- 
fied the  judgment  will  be  affirmed. 

Affirmed. 


«•■»»! 


MaUt  Plaintiff  in  Error,  v.  Morse,  bt  al.,  Defend- 
ants IN  Error. 

1.  Nbougengic — pRAcncs. 

The  qaestion  of  negligence  is  a  mixed  one  of  law  and  fact.  Where  the 
facto  are  disputed  or  of  doubtful  character,  the  question  must  be 
submitted  to  the  jury  under  instructions  ;  but  where  there  is  no 
controversy  as  to  the  facto,  and  from  these  it  clearly  appears  what 
course  a  person  of  ordinary  prudence  would  pursue  under  the  cir- 
cumstances, it  is  purely  one  of  law. 

2.  Same. 

Where  the  facte  show  negligence  on  part  of  the  plaintifiF  contributing 
to  the  accident,  the  case  may  be  withdrawn  from  the  jury. 

3.  Same. 

If  the  complaint  on  ito  face  shows  clearly,  defined  and  palpable  negli- 
gence on  the  part  of  the  person  injured  contributing  to  the  injury, 
no  cause  of  action  is  stated,  and  it  is  proper  to  demur. 
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Error  to  the  District  Court  of  Arapahoe  County. 
Mr.  R.  D.  Thompson,  for  plaintiff  in  error. 
Messiis.  Teller,  Orahood  &  Morgan,  for  defendants  in 


error. 


Thomson,  J.,  delivered  the  opinion  of  the  eourt. 


The  plaintiff  brought  her  action  in  the  court  below  to  re- 
cover damages  for' the  death  of  her  husband,  who  was  struck 
and  killed  by  an  elevator  in  the  possession  of  and  operated 
by  the  defendants.  The  only  question  presented  for  our  de- 
termination relates  to  the  sufficiency  of  the  complaint.     The 
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cause  of  action  is  stated  as  follows :  ^^  That  at  the  dates  here- 
inafter set  forth  the  building  hereinafter  mentioned  and  re- 
ferred to  as  the  Boston  Building,  located  on  the  south  comer 
of  Champa  and  Seventeenth  streets,  in  Denver,  Colo.,  was 
in  the  possession  of  the  defendants,  and  the  elevators  in  said 
building  were  being  operated  by  the  said  defendants,  for  the 
use  of  the  contractors,  sub-contractors,  occupants,  and  per- 
sons visiting  or  having  business  with  the  occupants  of  the 
said  building. 

^^That  this  plaintiff  is  the  widow  of  Feodore  Mau,  deceased, 
hereinafter  mentioned ;  and  that  she  and  the  said  Feodore 
Mau  were  married  in  Denver,  Colo.,  on,  to  wit,  the  16th  day 
of  December,  A.  D.  1890. 

"  That  on  the  19th  day  of  December,  A.  D.  1890,  the  said 
Feodore  Mau  was  in  the  employ  of  Fritz  Thies,  wholesale 
liquor  dealer  of  Denver,  Colo.,  and  in  the  course  of  his  employ- 
ment was  sent  to  the  said  Boston  Building  to  the  office  of  the 
United  States  Internal  Revenue  located  therein,  on  a  matter 
of  business  with  the  officers  of  the  said  United  States  revenue 
then  doing  business  in  the  said  building. 

'^  That  on  the  day  last  aforesaid  one  of  the  elevators  in  the 
said  building  was  in  operation  carrying  as  passengers,  to  and 
from  the  different  floors  thereof,  occupants  of  the  said  build- 
ing, and  persons  having  business  with  them  (the  stairway  in 
said  building  being  still  unfinished  and  unfit  for' use.) 

^^  That  the  said  building  is  constructed  and  arranged  for 
general  business  purposes,  and  contains  a  large  number  of 
business  offices. 

*^  That  the  said  Feodore  Mau,  deceased,  was  taken  by  the 
said  elevator  to  the  third  floor  of  the  said  building  on  which 
said  office  of  the  United  States  Internal  Revenue  was  located, 
and,  after  completing  his  said  business  he  was  sent  there  to 
transact,  returned  to  the  said  elevator  to  be  reconveyed  to 
the  ground  floor.  That  at  that  time  said  elevator  was  in  full 
operation,  but  that  the  door  at  which  the  said  Feodore  Mau 
was  to  enter  from  the  hall  into  such  elevator  was  unfinished 
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and  incomplete ;  that  is  to  say,  the  door  was  without  any 
screen  above  the  crossbar  or  centerpiece  thereof. 

^*  That  it  is  the  general  custom  in  Denver  and  other  cities 
to  make  the  doors  leading  to  passenger  elevatora  of  a  sub- 
stantial frame  with  crossbar  or  centerpiece,  and  to  fill  in  the 
open  space  above  such  crossbar  and  centerpiece  with  a  screen 
of  iron,  brass  or  other  metallic  bars  or  nettings,  to  keep  pas- 
sengers from  being  struck  by  the  elevators  as  they  pass  up 
and  down  the  shafts. 

*^  That  the  elevator  in  the  said  building  by  which  the  said 
Feodore  Mau  was  killed  is  a  passenger  elevator,  and  moves 
very  rapidly  with  scarcely  a  perceptible  noise,  so  that,  in  ef- 
fect, no  warning  is  given  of  its  approach ;  and  that  said  ele- 
vator, as  it  moves  in  its  shaft,  approaches  very  close  to  the 
door  leading  to  it,  so  that  the  persons  using  the  building  were 
exposed  to  great  danger  from  said  elevator. 

^^  That  no  notice  was  placed  at  the  said  elevator  warning 
persons  of  the  danger  from  said  elevator. 

^^  That  the  said  Feodore  Mau  was  never  in  said  building,  as 
plaintiff  is  informed  and  believes,  except  on  the  said  occasion 
of  the  said  19th  day  of  December,  A.  D.  1890,  when  he  was 
killed  as  herein  alleged. 

"  That  on  the  said  19th  day  of  December,  A.  D.  1890,  while 
in  said  building  aforesaid,  and  waiting  for  said  elevator  on 
said  third  floor,  for  the  purpose  of  being  conveyed  to  the 
ground  floor,  said  Feodore  Mau,  while  looking  down  the  shaft 
of  the  said  elevator,  through  the  said  opening  in  the  said  door, 
was  killed  by  the  said  elevator  coming  down  the  shaft  noise- 
lessly and  without  warning,  striking  him  on  the  head  and 
crushing  him  between  the  bottom  of  the  elevator-car  and  the 
middle  crossbar  or  centerpiece  of  the  said  unfinished  door. 

"  That  the  person  in  charge  of  the  said  elevator  for  the  de- 
fendants was  supplied  with  a  whistle  to  be  used  while  going 
up  and  down  the  elevator  shaft  to  warn  everybody  of  the 
appi*oach  of  the  elevator,  but  that  such  whistle  was  not  blown 
as  the  elevator  approached  and  killed  the  said  Feodore  Mau, 
and  that  the  said  Feodore  Mau,  deceased,  had  no  means  of 
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locating  the  said  elevator-car  in  the  absence  of  such  whist- 
ling, except  by  looking  into  the  said  shaft  for  it. 

^^  That  the  said  Feodore  Mau  was  unacquainted  with  the 
operation  and  use  of  passenger  elevators,  and  unadvised  of 
the  danger  in  which  he  placed  himself  by  looking  down  the 
said  elevator  shaft  at  the  time  he  w^  killed,  as  herein  alleged. 

^^  That  by  the  wrongful  neglect  of  the  defendants  to  screen 
and  complete  said  door,  and  that  by  the  wrongful  neglect  of 
the  defendants  to  notify  the  said  Feodore  Mau  of  the  danger, 
he  was  not  advised  of  the  risk  he  incurred  in  looking  down 
said  shaft,  and  by  the  neglect  of  the  defendants  to  give  any 
signal  of  the  approach  of  the  said  elevatoivcar  at  the  time  he 
was  killed,  he  was  not  warned  of  the  danger  to  which  he  was 
exposed,  and  that  by  their  said  wrongful  neglect  the  defend- 
ants caused  the  death  of  the  said  Feodore  Mau." 

A  demurrer  for  the  want  of  facts  to  entitle  the  plaintiff  to 
a  recovery  was  sustained,  and  the  plaintiff  having  declined 
to  amend,  judgment  was  accordingly  given  against  her.  She 
brings  the  case  here  by  writ  of  error.  The  objection  made 
to  the  complaint  is,  that  it  shows  upon  its  face  that  the  death 
of  the  deceased  was  the  result  of  his  own  negligence. 

The  question  of  negligence  is  a  mixed  one  of  law  and  fact. 
Where  the  facts  are  disputed,  or  of  doubtful  character,  the 
question  must  be  submitted  to  the  jury  under  the  instruc- 
tions of  the  court;  but  where  there  is  no  controversy  as  to 
the  facts,  and  from  these  it  clearly  appeara  what  course  a 
person  of  ordinary  prudence  will  pursue  under  the  circum- 
stances, the  question  of  negligence  is  purely  one  of  law.  Fer- 
nandez V.  Sacramento  City  It.  Co.^  52  Cal.  45. 

And  where  the  facts  show  negligence  on  the  part  of  the 
plaintiff  contributing  to  the  accident,  the  judge  maj'-  with- 
draw the  case  from  the  jury.  D,  ^  R.  Q.  R.  Co,  v.  Ryan^ 
17  Colo.  103;  Flemming  v.  W.  P.  R.  Co.,  49  Cal.  253;  JDon- 
aldson  v.  M.  ^  St.  P.  R.  Co.,  21  Minn.  293 ;  Brown,  Admix 
V.  M.  ^  St.  P.  R.  Co.,  22  Minn.  165. 

In  such  case  it  is  immaterial  whether  the  question  of  law 
arises  out  of  the  evidence  introduced  at  the  trial,  or  out  of 
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the  complaint  itself.  If  the  complaint  on  its  face  shows 
cleai'ly-defiiied  and  palpable  negligence  on  the  part  of  the. 
person  injured  contributing  to  the  injury ;  or  in  other  words, 
if  the  complaint,  together  with  the  cause  of  action,  sets  forth 
the  facts  which  defeat  the  action,  then,  taking  the  whole  com- 
plaint together,  there  is  no  cause  of  action  stated,  and  it  is 
proper  to  demur. 

It  appears  from  this  complaint  that  the  deceased,  on  the 
day  of  the  accident,  rode  in  the  elevator  to  the  third  floor  of 
the  building,  and  having  transacted  his  business,  returned  to 
the  elevator  to  be  reconveyed  to  the  starting  point.  Now  as 
to  whether  he  had  ever  been  in  that  building  before,  or  as  to 
whether  he  was  acquainted  or  unacquainted  with  the  operar 
tion  of  passenger  elevators,  is,  in  view  of  the  facts  disclosed 
by  the  complaint,  a  matter  of  no  consequence.  He  had  used 
the  elevator  and  knew  what  its  purpose  was.  He  had  ridden 
up  in  it.  He  knew  that  it  would  descend  again,  because  he 
was  waiting  for  its  descent,  in  order  that  he  might  return  in 
it.  He  knew  that  the  shaft  was  for  the  passage  up  and  down 
within  it  of  the  elevator,  and  he  must  have  known  that  it 
was  for  no  other  purpose.  He  knew  the  exposed  and  unpro- 
tected condition  of  the  opening  to  the  elevator,  because  he 
had  just  passed  through  it  in  leaving,  and  was  waiting  to  pass 
thi'ough  it  again  in  returning.  He  had  the  best  means  of 
knowledge  that  he  possibly  could  have  of  the  noiseless  and 
i-apid  character  of  its  motion,  namely,  peraonal  observation. 
There  was  not  an  element  of  danger  connected  with  the  ele- 
vator or  the  shaft,  that  was  not  distinctly  visible ;  there  was 
nothing  about  either  that  could  be  made  a  source  of  danger 
to  him  without  his  own  active  co-operation ;  and  he  is  pre- 
sumed to  have  had  sufficient  knowledge  of  the  relation  of 
cause  and  effect,  to  understand  that  if  his  head  was  within 
the  shaft  when  the  elevator  passed  by  in  its  descent,  serious, 
if  not  fatal,  injury  was  inevitable.  What  the  purpose  of  the 
whistle  was  is  not  explicitly  stated,  but  it  is  a  fair  inference 
fi'om  the  complaint  that  it  was  to  notify  passengers  of  the 
approach  of  the  elevator,  so  that  they  might  be  ready  to  board 
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it  when  it  reached  their  floor.  It  surely  was  not  to  warn 
persons  who  were  transacting  business  in  the  building,  not 
to  thrust  their  heads  into  the  elevator  shaft.  The  defendants 
could  not  be  expected  to  assume  that  men  in  possession  of 
their  faculties  would  be  engaged  in  acts  so  palpably  negli- 
gent. 

It  seems  quite  clear  to  us  that  the  allegations  in  the  com- 
plaint do  not  warrant  any  recovery  in  this  case,  but  in  view 
of  the  earnestness  and  evident  sincerity  with  which  plain- 
tifiPs  counsel  contended  for  his  position,  we  have  given  the 
authorities  submitted  by  him  a  close  and  careful  examination ; 
and  in  the  coui-se  of  such  examination  have  found  no  new 
principle  announced.  There  is  not  in  any  of  them  an  at- 
tempt at  departure  from  the  old  and  established  doctrines  on 
the  subject  of  negligence.  Unless  the  injury  suffered  was 
recklessly  or  intentionally  inflicted,  then  it  must  appear  that 
it  was  occasioned  by  the  defendants'  negligence,  without 
contributory  negligence  on  tlie  part  of  the  deceased;  and 
counsel  has  cited  us  to  nothing  in  contravention  of  this  prop- 
osition. It  would  serve  no  useful  purpose  to  enter  into  an 
extended  review  of  the  authorities  to  which  we  have  been 
I'eferi-ed,  but  we  will  notice  a  few  of  them  briefly  in  con- 
firmation of  what  we  have  said.  Cooley  in  his  work  on 
Torts,  at  page  660,  says :  "  Whether  invited  upon  his  prem- 
ises by  the  contract  of  service,  or  by  the  calls  of  business,  or 
by  direct  request,  is  immaterial;  the  party  extending  the 
invitation  owes  a  duty  to  the  party  accepting  it  to  see  that 
at  least  ordinary  care  and  prudence  is  exercised  to  protect 
him  against  dangers  not  within  his  knowledge,  and  not  open 
to  observation."  In  1st  Thompson  on  Negligence,  com- 
mencing at  page  288,  an  English  case,  the  final  decision  of 
which  was  reached  in  the  exchequer  chamber  is  set  forth  in 
full.  The  doctrine  of  that  case  is  stated  by  Kelly,  C.  B.,  in 
quoting  with  approval  the  following  in  the  judgment  of  the 
court  below.  ^'  With  respect  to  such  a  visitor,  at  least,  we 
consider  it  settled  law,  that  he  using  reasonable  care  on  his 
part  for  his  own  safety,  is  entitled  to  expect  that  the  occu- 
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pier  shall  on  his  part  use  reasonable  care  to  prevent  damage, 
or  unusual  danger  which  he  knows  or  ought  to  know/'  The 
cases  of  Schumacher  v.  St.  L.  ^  S.  F.  R,  Co.^  29  Fed.  Rep. 
174,  and  EskHdge,  ExW  v.  C.  N.  ^  0,  ^  T.  P.  R.  Co.,  12  S. 
W.  R.,  580,  turn  upon  the  question  of  willful  negligence.  In 
the  latter  case,  willful  negligence  is  defined  to  be  ^^  conduct 
such  as  to  evidence  reckless  indifference  as  to  the  safety  of 
the  public,  or  an  intentional  failure  to  perform  a  plain  and 
manifest  duty,  in  the  performance  of  which  the  public  and 
the  party  injured  had  an  interest ; "  and  in  the  former  the 
principle  is  stated  thus  :  ^^  The  fact  that  one  has  carelessly 
put  himself  in  a  place  of  danger  is  never  an  excuse  for  an- 
other purposely  or  recklessly  injuring  him.  An  act  may  be 
legally  willful  without  a  diiect  intent.  It  may  be  so  will- 
ful if  reckless."  We  find  nothing  in  these  authorities  in  any 
manner  applicable  to  the  facts  of  the  case  before  us.  The 
deceased  had  a  tacit  invitation  to  enter  the  building  for  the 
transaction  of  his  business,  and  had  a  right  to  use  the  eleva- 
tor to  be  conveyed  to  the  floor  he  desired  to  reach  and  to 
return  therefrom.  He  had  a  right  to  assume  that  the  elevar 
tor  was  in  good  order  and  condition,  and  would  convey  him 
safely,  and  that  the  means  of  ingress  and  egress  could  be 
used  without  danger ;  but  outside  of  the  elevator  he  had  no 
right  to  use  the  shaft  for 'any  purpose ;  he  had  no  right  to  be 
within,  or  to  have  any  part  of  his  person  within  the  shaft 
except  as  he  was  at  the  same  time  within  the  elevator.  As 
long  as  he  was  using  the  building  and  its  appliances  for  the 
purposes  for  which  he  was  invited  to  use  them,  and  for  which 
he  had  a  right  to  use  them,  he  was  in  no  danger ;  it  was  only 
when  he  undertook  to  use  them  in  a  manner  outside  of  any 
invitation  and  any  right  which  be  had,  that  the  disaster  oc- 
curred. If  the  employee  of  defendants  in  charge  of  the  ele- 
vator had,  while  descending,  observed  the  position  of  the 
deceased,  and  had  neglected  to  warn  him,  or  had  neglected 
to  stop  the  elevator  if  he  had  time  to  do  so,  and  had  never- 
theless suffered  the  elevator  to  proceed  until  it  came  in  con- 
tact with  the  deceased,  that  would  have  been  evidence  of 
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willful  negligence,  and  a  wanton  disregard  of  life,  against 
which  the  careless  act  of  the  deceased  would  not  avail  the 
defendants ;  but  the  complaint  shows  no  negligence  of  that 
kind.  The  negligence  complained  of  is  the  failure  to  prop- 
erly protect  the  entrance  to  the  elevator,  which  when  the 
elevator  was  not  present,  was  also  an  entrance  to  the  shaft 
It  is  true  that  if  the  opening  had  been  so  protected,  the  de- 
ceased would  probably  have  been  unable  to  thrust  his  head 
into  the  shaft,  but  we  are  not  sure  that  he  could  not  have 
found  some  other  means  of  equally  unnecessary  danger;  and 
as  to  him,  with  the  knowledge  of  the  situation  which  he  pos- 
sessed, or  ought  to. have  possessed,  the  failure  of  the  defend- 
ants in  that  regard  can  hardly  be  said  to  be  negligence. 

It  is  possible  that  while  the  opening  was  in  the  exposed 
condition  described  in  the  complaint,  a  case  might  have  arisen 
in  which  the  defendants  would  be  held  liable  for  a  resulting 
injury,  but  such  a  case  would  differ  widely  in  all  its  distinc- 
tive features  from  the  one  befoi-e  us.  If  a  man  in  his  sound 
senses,  with  his  eyes  open,  voluntarily  and  deliberately,  even 
if  carelessly,  thrust  himself  into  the  jaws  of  death,  we  know 
of  no  theory  upon  which  anyone  can  be  held  responsible  for 
the  consequences  of  his  act  but  himself. 

The  demurrer  was  rightly  sustained,  and  the  judgment  be- 
low was  correct  and  will  be  afBrmed. 

Affirmed* 


<•■•» 


Eaton  et  al..  Appellants,  v.  The  Lakimeb  and  Weld 

Reservoir  Company,  Appellee. 

1.  Measure  of  Damaoks. 

Damages  recoverable  by  a  corporation  in  an  action  on  an  injanction 
bond  are  ordinarily  limited  to  losses  and  injuries  sustained  by  it  by 
reason  of  the  wrongful  suing  out  of  the  writ. 

2.  Same.  , 

A  corporation  suing  on  an  injunction  bond  running  to  it,  cannot  include 
in  its  claim  for  damages  those  which  have  incidentally  faUen  on  its 
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stockholders,  without  proof  that  it  has  been  compelled  to  respond 
for  a  breach  of  some  yalld  contract  into  which  it  had  antecedently 
entered,  and  which  it  was  prevented  from  performing  by  the  bond 
in  suit,  or  a  showing  that  it  has  rightfully  liquidated  the  claims  as- 
serted against  it. 

ft.  Appbixatk  Pbacticb. 

When  part  of  the  recovery  is  erroneous  and  it  cannot  be  definitely  ascer- 
tained what  part  could  be  legitimately  sustained,  the  judgment  can- 
not be  modified  and  permitted  to  stand,  but  must  be  reversed. 

Appeal  from  the  District  Court  of  Weld  County. 
Mr.  James  W.  MgCbebby,  for  appellantB. 
Mr.  H.  N.  HaykUs,  for  appellee. 

BissELL,  P.  J.»  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  the  conditions  of  a  bond  executed  by  the  appel- 
lants under  the  terms  of  an  order  authorizing  a  wiit  of  in- 
junction to  issue  in  a  suit  brought  by  Eaton  and  others  against 
the  Larimer  and  Weld  Reservoir  Company. 

At  the  time  of  the  inception  of  this  controversy.  The  Lari- 
mer and  Weld  Canal  Company  owned  and  was  operating  a 
ditch  for  the  distribution  of  water  to  the  holders  of  water 
rights  in  a  canal  running  through  the  counties  of  Larimer 
and  Weld  for  a  distance  of  some  fifty  miles.  The  Eatoiis 
were  the  owners  of  divers  water  rights  in  that  ditch.  Some- 
time in  the  year  1890,  a  corporation  was  organized  under  the 
statute  to  construct  some  reservoirs  for  the  detention  of  water 
to  be  subsequently  distributed.  It  does  not  appear  from  the 
record  whether  all  of  the  stockholders  in  that  new  company 
were  the  owners  of  lands  along  the  line  of  The  Larimer  and 
Weld  Canal,  or  whether  part  of  them  were  so  situated,  and 
the  balance  simply  stockholders  for  profit.  However  this 
may  be.  The  Larimer  and  Weld  Reservoir  Company  having 
been  organized,  constructed  one  or  more  reservoirs  according 
to  the  purposes  of  their  organization.     One  of  them  was 
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called  the  Terry  Lake  Reservoir,  from  which  in  1891,  the 
Reservoir  Company  started  the  construction  of  an  outlet 
ditch  to  connect  the  lake  with  the  Larimer  and  Weld  Ditch, 
through  which  the  stored  water  was  to  be  distributed  to  such 
of  the  stockholders  as  owned  lands  along  the  line  of  the  Lari- 
mer and  Weld  Ditch  below  the  outlet.  Before  completing 
the  outlet  and  turning  the  water  in,  the  Reservoir  Company 
started  proceedings  in  the  county  court  of  Weld  county  to 
condemn  the  Larimer  and  Weld  Ditch  to  the  extent  of  per- 
mitting the  Reservoir  Company  to  distribute  through  its 
channel  the  stored  waters  in  their  lakes  to  the  reservoir  stock- 
holders who  were  entitled  thereto  under  their  contracts  with 
the  Reservoir  Company.  The  regularity,  legality  and  suffi- 
ciency of  those  proceedings  in  condemnation  are  not  involved 
in  the  present  suit.  It  is  enough  to  say  that  thereunder  such 
proceedings  were  had  as  culminated  in  an  order  of  the  court 
permitting  the  Reservoir  Company  to  take  possession  of  the 
Larimer  and  Weld  Ditch  for  the  purposes  described  in  their 
petition  of  condemnation  on  the  deposit  in  court  for  the 
benefit  of  the  Ditch  Company  of  a  specified  sum  of  money. 
Thereupon  the  outlet  into  the  ditch  was  cut,  the  reservoir 
waters  turned  into  the  canal,  and  the  managers  and  directors 
of  the  Reservoir  Company  attempted  to  make  their  distribu- 
tion a  successful  one  to  their  stockholders  by  so  regulating 
the  head-gates  of  the  laterals  leading  from  the  Larimer  and 
Weld  Ditch  and  belonging  to  the  holdei-s  of  water  rights  in 
this  ditch  other  than  stockholdei'S  in  the  reservoir  company, 
that  the  waters  distributed  in  this  way  should  be  available 
and  beneficial  only  to  these  latter  stockholders.  This  nat- 
urally led  to  a  controversy,  and  it  would  appear  that  the 
persons  in  charge  of  the  reservoir  interests  attempted  to  pro- 
tect their  rights  by  a  show  at  least  of  force,  and  it  led  to  the 
bringing  of  a  suit  by  Eaton,  one  of  the  appellants,  and  others, 
in  the  district  court,  to  restrain  the  managers  and  directoiu 
of  the  Reservoir  Company  from  in  any  wise  interfering  with 
the  Larimer  and  Weld  Ditch  or  using  it  for  the  purposes  to 
which  that  company  were  endeavoring  to  acquire  a  right  by 
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the  condemnation  proceedings.  The  writ  was  ordered  to 
issue  on  the  filing  of  a  bond  with  a  specified  penalty  and  in 
the  usual  terms.  The  bond  was  filed  and  contained  this  con- 
dition :  ^*  In  case  said  injunction  shall  issue,  the  said  plaintiffs 
will  pay  to  the  defendants  all  costs  and  damage  which  shall 
be  awarded  against  the  complainant  in  case  the  said  injunc- 
tion shall  be  modified  or  dissolved  in  whole  or  in  part.'* 

Thereafter  the  Reservoir  Company,  which  was  the  defend- 
ant in  that  suit,  moved  to  dissolve  the  writ,  and  when  the 
matter  came  on  for  hearing  before  one  of  the  judges  in  the 
district  court  in  Denver,  the  injunction  was  dissolved,  and  it 
was  ordered  by  the  judge  that  the  action  be  dismissed  without 
prejudice.  So  far  as  the  present  record  discloses,  that  order 
was  entered  without  objection,  remains  in  full  force  and  un- 
modified,  and  no  steps  have  been  taken  to  reverse  it.  This 
order  was  entered  on  the  16th  of  August  1891,  and  on  the 
24th  of  October  of  the  same  year  this  suit  was  brought 
against  the  signers  of  the  bond,  Benjamin  H.  and  Aaron  S. 
Eaton.  The  complaint  was  in  the  ordinary  form — ^alleged  the 
corporate  capacity  of  the  plaintiffs,  the  bringing  of  the  in- 
junction suit,  the  issuance  of  the  writ,  the  giving  of  the  bond, 
the  dissolution,  and  stated  the  damages  sustained,  and  prayed 
judgment. 

The  appellants  discuss  but  two  of  the  assigned  en-ors  in 
their  brief ;  the  one  relates  to  the  time  of  the  bringing  of 
the  suit,  and  the  other  to  the  rule  laid  down  by  the  trial  court 
for  the  assessment  of  damages.  We  do  not  perceive  that  the 
first  contention  is  properly  presented  for  our  consideration. 
Whether  therefore  an  action  can  be  brought  upon  an  injunc- 
tion bond  containing  the  expressed  condition  of  the  one  in 
suit,  and  can  be  successfully  maintained  prior  to  a  final  de- 
termination of  the  original  action  will  be  left  unnoticed 
farther  than  to  say,  that  according  to  the  present  record  that 
case  was  dismissed  by  the  order  of  the  judge  who  dissolved 
the  injunction,  and  the  appellants  in  no  manner  during  the 
trial  of  the  present  cause  preserved  the  question  relating  to 
the  right  of  the  company  to  bring  suit  when  they  did.  The 
Vol.  Ill— 24 
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other  question  is  not  so  readily  disposed  of, since  it  is  fairly 
presented  to  the  court  for  determination.  During  the  prog- 
ress of  the  trial,  proof  was  offered  which  tended  to  show  that 
the  stockholdera  of  the  Reservoir  Company  had  suffered  large 
loss  in  the  destruction  and  diminution  of  their  crops  for  the 
want  of  water  which  they  were  unable  to  obtain  because  of 
the  issuance  of  the  writ  against  the  Reservoir  Company. 
While  the  objection  to  the  testimony  was  veiy  general,  yet 
the  court  was  directly  requested  to  instruct  the  jury  that  the 
Reservoir  Company  could  *^  recover  no  damages  on  account  of 
any  that  may  have  been  sustained  by  the  individual  stock- 
holders." This  the  court  refused  to  do,  but  it  generally 
instructed  the  jury  that  they  were  entitled  to  take  into  con- 
sideration any  damages  sustained  by  the  plaintiff  and  done 
to  the  crops  because  of  the  loss  and  non-receipt  of  the  water. 
It  is  true  that  the  instruction  given  in  general  terms  charged 
the  jury  that  it  was  the  Company  which  was  entitled  to  re- 
cover the  damages  resulting  from  the  loss  of  crops,  bat  that 
does  not  of  itself  remedy  the  difficulty  or  remove  the  error 
which  the  court  committed  in  refusing  to  give  the  charge 
which  the  defendants  requested. 

Without  attempting  by  the  processes  of  inclusion  and  ex- 
clusion to  give  an  absolutely  accurate  definition  of  a  corpora- 
tion, it  may  be  termed  an  artificial  person  created  by  law,  with 
many  of  the  powers  and  responsibilities  of  the  natural  pei'son, 
and  with  many  which  are  peculiar  to  its  own  artificial  exis- 
tence. For  the  purpose  of  enforcing  its  obligations,  de- 
termining its  responsibilities,  subjecting  it  to  compulsory 
performance  of  its  contracts,  or  requiring  it  to  respond  in 
damages  for  torts  which  have  been  committed  in  its  name 
and  by  its  authority,  the  law  regards  it  as  an  entity  wholly 
distinct  and  separate  from  its  directory  or  its  stockholde):s. 
The  converse  is  equally  true.  Ordinarily  it,  and  it  onlj%  may 
bring  suit  to  enforce  agreements  to  which  it  is  a  party,  and 
ask  judgment  for  damages  which  it  has  sustained  by  reason 
of  the  wrongs  done  to  it  and  its  property.  These  well  settled 
principles  demonstrate  the  inaccuracy  of  the  rule  laid  down 
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by  the  court  hy  ivhich  the  jury  should  measure  the  damages 
resulting  from  the  operation  of  the  writ.  The  suit  was 
brought  by  the  complainants  against  the  Reservoir  Company 
alone.  The  writ  was  against  it.  The  bond  to  support  it 
was  a  promise  to  respond  to  the  corporation  for  whatever 
damages  that  artificial  being  should  sustain.  By  no  process 
of  reasoning  can  the  bond  be  made  to  include  a  covenant  to 
protect  the  stockholders  of  the  corporation  from  any  loss 
which  should  fall  on  them  because  of  the  failure  of  the  com- 
pany to  discharge  its  contracts,  unless  it  should  be  determined 
in  some  legal  way  that  the  Reservoir  Company  was  responsible 
to  the  contracting  parties  for  the  failure  to  deliver  water  un- 
der some  valid  undertaking  into  which  it  had  entered.  No 
such  question  is  presented.  The  record  only  raises  the  naked 
inquiry  whether,  when  a  corporation  sues  on  a  bond  running 
to  it,  it  can  include  in  its  claim  for  damages  those  which  have 
incidentally  fallen  on  its  stockholders,  without  proof  that  they 
have  been  compelled  to  respond  for  a  breach  of  some  valid 
contract  into  which  they  had  antecedently  enterad,  and  which 
they  were  prevented  from  performing  by  the  bond  in  suit, 
or  a  showing  that  they  have  rightfully  liquidated  the  claims 
asserted  against  it.  The  statement  of  the  query  furnishes 
its  own  refutation.  The  corporation  was  not  farming  the 
lands  on  wliich  the  crops  were  sown  that  suffered  from  the 
failure  to  deliver  the  water.  They  were  the  property  of  third 
persons  who  were  not  parties  to  the  action  in  which  the  writ 
issued,  and  who  were  not  nominated  in  the  bond  on  which 
the  suit  is  based.  To  extend  the  right  to  recover  to  include 
these  losses  under  such  circumstances  would  surely  violate 
the  well  founded  doctrine  that  nothing  shall  be  allowed  which 
is  not  the  actual,  natural  and  proximate  result  of  the  wrong 
committed.     High  on  Injunctions,  §  1663. 

The  judgment  cannot  be  modified  and  permitted  to  stand. 
The  proofs  on  the  matter  of  counsel  fees  and  expenses  are 
not  so  definite  as  to  enable  the  court  to  decide  what  part  of 
the  recovery  could  be  legitimately  sustained. 
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For  the  error  committed  by  the  court  in  instructing  the 
jury  on  the  measure  of  damages  the  ca»e  must  be  reversed 
and  remanded. 

Jteveried. 


Hunter,  Appellant,  v.  Dickinson  bt  al.,  Appellees. 

1.  COITBTS. 

Coarta  are  organized  for  the  purpose  of  deciding  and  determining  actual 
disputes  and  legitimate  legal  controyersies  between  parties. 

2.  Dead  Issuss,  not  decided. 

Where  the  disputes  between  parties  have  been  settled  pending  appeal, 
the  court  will  decline  to  determine  any  of  the  questions  upon  tiie 
record,  and  wiU  dismiss  the  appeaL 

Appeal  from  the  District  Court  of  Arapahoe  CourUtf. 

Mr.  Fbederick  A.- Williams,  for  appellant 

Mr.  G.  G.  Symes,  for  appellee. 

Bissell,  p.  J.,  delivered  the  opinion  of  the  court. 

In  1892,  Hayden,  Dickinson  and  Feldhauser  were  the 
owners  of  a  piece  of  realty  situate  on  the  corner  of  California 
and  Sixteenth  streets  in  the  city  of  Denver.  They  were 
erecting  a  large  business  block  on  the  property,  and  their 
plans  contemplated  that  the  water  connections  should  be 
made  on  Sixteenth  street,  on  a  line  which  should  be  substan- 
tially that  of  the  alley  north  of  their  building  extended 
through  Sixteenth  street.  At  that  time  Sixteenth  street  had 
been  paved  with  asphalt — while  California  remained  uncover- 
ed with  a  pavement.  There  were  two  lines  of  water  mains 
running  along  each  street,  one  controlled  by  the  American 
Water  Company,  and  the  other  by  what  is  known  as  the 
Citizens'  Water  Company.     It  seems  to  have  been  the  inten- 


1893.]  HUNTEB  V.  DiCKIKSOK.  878 

tioD  of  the  owners  to  connect  with  the  Citizens'  Company's 
water  mains  in  Sixteenth  street.  An  application  was  made 
to  Hnnter,  who  was  the  city  engineer,  for  a  permit  to  dig 
the  trenches  and  make  the  connection.  This  was  refused. 
Thereupon  a  proceeding  by  mandamus  was  started  to  compel 
him  to  discharge  what  was  claimed  to  be  his  duty  in  respect 
of  this  matter.  He  raised  an  issue  by  his  answer,  which  was 
predicated  substantially  upon  sundry  ordinances  of  the  com- 
mon council  which  undertook  to  define  the  classes  of  peraons 
that  might  receive  permits,  and  also  inhibited  the  digging 
np  of  any  paved  streets  for  a  specified  period.  The  proceed- 
ings resulted  in  a  judgment  awarding  the  writ  against  the 
engineer,  and  the  present  appeal  is  prosecuted  from  that  judg- 
ment. No  other  facts  need  be  stated  to  understand  the  nature 
of  the  controversy  which  is  sought  to  be  prosecuted  to  a  final 
determination  in  this  court.  It  will  not  be  decided.  On  the 
hearing  in  response  to  questions  by  the  coui*t,  it  was  admitted 
by  counsel  that  sometime  after  the  appeal  was  peiiected,  and 
probably  within  four  or  five  months  after  the  proceeding  was 
begun,  the  dispute  had  been  settled  by  the  parties,  a  permit 
issued,  and  all  desired  connections  made  and  the  building 
used  and  occupied.  It  is  probably  just  to  counsel  to  say  that 
the  inquiry  was  put  by  the  writer  of  the  opinion  by  reason  of 
his  personal  knowledge  concerning  the  situation,  and  that  it 
was  put  because  it  was  evident  that  there  was  no  substantial 
case  pending  which  litigants  had  a  right  to  call  on  this  court 
to  determine.  Further  consideration  of  the  matter  has  con- 
firmed the  writer  and  the  other  membera  of  the  court  in  the 
opinion  that  this  is  not  a  case  which  this  court  ought  to  de- 
cide. Courts  are  organized  for  the  purposes  of  deciding  and 
determining  actual  disputes  and  legitimate  legal  controversies 
existing  between  parties.  It  is  true,  that  under  the  statute, 
parties  may  make  an  agreed  case  and  call  on  the  courts  to  pro- 
nounce their  opinions  concerning  it,  but  even  in  such  matters 
it  is  a  (fine  qua  non  that  the  parties  shall  attach  to  their  agreed 
case  proof  by  aifidavit  that  it  represents  an  existing,  pending, 
living  dispute.    It  is  not  permitted  to  litigants  to  commence 
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actions,  take  appeals,  settle  their  controveraies  and  then  call 
upon  the  court  to '  declare  general  principles,  construe  ordi- 
nances, and  determine  rights  which  can  only  be  of  value  to 
perhaps  other  pending  or  future  litigation.  This  court  de- 
clines to  consider  or  determine  this  case,  and  directs  the  ap- 
peal to  be  dismissed,  and  the  costs  thereof  be  equally  borne 
and  divided  between  the  parties. 
The  appeal  is  dismissed. 

Dismiised, 


4^»»¥ 


FisK,  Plaintiff  in  Ebbob,  v.  Cathoabt  et  al..  De- 
fendant IN  Ebbob. 

1.  OovENAirrs. 

A  covenant  against  incumbianoeB  is  one  in  prcBsenti,  and  is  broken  at 
the  time  of  the  execution  of  the  deed,  if  there  be  an  outstanding 
valid  lien  which  the  grantee  is  compelled  to  discharge. 

2.  Same. 

When  an  estate  is  conveyed  subject  to  an  incumbrance,  the  grantee  takes 
an  estate  which  draws  to  itself  the  right  to  enforce  aU  covenants 
contained  in  the  deed  whereby  it  was  transferred,  or  any  other  cov- 
enants contained  in  antecedent  conveyances  which  run  with  the 
land. 

3.  Same. 

Where  a  conveyance  is  made  subject  to  an  incumbrance  but  contains, 
with  this  exception,  general  covenants  against  Incumbrances,  and 
the  estate  passed  is  subsequently  extinguished  by  proceedings  under 
the  excepted  incumbrance,  a  remote  grantee  cannot,  after  extin- 
guishment of  his  estate,  maintain  an  action  upon  a  breach  of  the 
covenant  against  incumbrances,  notwithstanding  he  was  compelled 
to  expend  money  to  remove  a  lien  upon  the  premises  w  bile  he  held 
them. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Rogebs,  Shafboth  &  Walling,  for  plaintiff  in 
error. 

Mr.  John  P.  Beockway,  for  defendant  in  error. 
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BissELL,  P.  J.,  delivered  the  opinion  of  the  coort. 

This  action  is  based  upon  a  covenant  contained  in  a  deed 
under  which  Fisk,  the  plaintiff  in  error,  claims  to  have  ac- 
quired the  title  to  certain  real  property  situate  in  the  city  of 
Denver, 

In  1883,  Edgar  D.  Parker  owned  lands,  and  on  the  10th 
day  of  Jauuaiy  of  that  year  executed  his  deed  of  trust  to 
John  Sidney  Brown,  as  trustee,  to  secure  the  payment  of 
thirteen  thousand  ($13,000)  dollars  to  Elizabeth  S.  IlifiF, 
within  three  years  of  the  date  of  the  loan.  The  importance 
of  these  facts  in  determining  Fisk's  right  to  maintain  the  ac- 
tion of  covenant  which  he  brought,  will  become  apparent 
when  the  subsequent  title  is  deraigned.  After  Parker  made 
this  deed,  he  sold  his  equity  to  Cathcart  and  Reser,  and  on 
the  5th  of  March,  1883,  executed  to  them  a  deed  which  con- 
tained the  general  covenants  of  seizin,  against  incumbrances, 
of  quiet  enjoyment  and  general  warranty.  The  last  grantees 
deeded  to  Montgomery,  who  transferred  to  Reser,  from  whom 
the  title  passed  to  Lina  Beecher,  and  from  him  to  Fisk.  The 
last  deed  from  Beecher  to  Fisk  was  dated  June  8, 1885.  All 
these  deeds  contained  the  same  covenants  which  were  ex- 
pressed in  the  original  transfer  from  Parker  to  Cathcart  and 
Reser.  While  the  title  stood  in  Cathcai't  and  Reser,  it  be- 
came subject  to  the  taxes  of  1884..  which  were  not  paid,  and 
in  May,  1885,  the  property  was  sold  by  the  treasurer  of  Ara- 
pahoe county.  This  incumbrance  or  lien  for  taxes  accrued 
during  the  time  that  the  last  named  grantors  held  the  title, 
but  the  sale  was  made  during  the  time  that  the  title  stood  in 
Beecher,  aud  prior  to  the  conveyance  to  Fisk.  This  is  stated 
more  for  the  purposes  of  illustrating  the  contention  of  the 
appellants  than  because  of  its  exact  bearing  upon  the  legal 
proposition  involved.  All  of  these  deeds  which  have  been 
mentioned,  except  the  one  from  Parker  to  John  Sidney  Brown, 
which  was  a  trust  deed,  were  made  subject  to  that  incum- 
braace  and  to  all  of  its  terms  and  provisions.  One  of  the 
conditions  of  the  trust  deed  obligated  the  grantor  to  pay  the 
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taxes  which  might  be  levied  against  the  property,  authorized 
the  trustee  to  apply  the  proceeds  of  any  sale  that  might  be 
had  under  it  to  the  liquidation  of  the  general  incumbrance, 
and  of  any  liens  that  might  be  legitimately  tacked  on  to  it, 
under  its  stipulations. 

In  December,  1885,  Parker  and  his  subsequent  grantees 
defaulted  in  the  conditions  of  the  deed  of  trust,  and  the  trus- 
tee proceeded  to  foreclose  it.  The  regularity  of  his  proceed- 
ings are  not  questioned,  and  they  culminated  in  a  deed  from 
him  to  Elizabeth  Warren.  The  title  thus  vested  in  Mrs. 
Warren  passed  by  mesne  conveyances  to  one  Brummagen, 
and  from  him  to  Fisk  by  a  deed  which  was  dated  the  5th  of 
April,  1887.  About  a  month  afterwards,  Fisk  redeemed  the 
premises  from  the  tax  sale,  and  expended  in  doing  it  $595.22, 
for  which  he  brings  this  suit  against  Gathcart  and  Reser  on 
their  covenant  of  warranty  contained,  as  heretofore  stated, 
in  their  deed  to  Montgomery,  of  June  14, 1884.  Fisk  did  not 
recover. 

The  view  which  the  court  takes  of  the  situation  of  the  tide 
removes  the  necessity  to  discuss  many  intricate  and  difficult 
questions  on  which  learned  authors  and  eminent  judges  have 
bestowed  much  labor.  In  reality  the  action  assumes  the  form 
of  what,  under  the  ancient  practice,  would  be  a  suit  on  the 
covenant  against  incumbrances  brought  by  a  subsequent 
grantee  who  had  sustained  damage  for  the  amount  which  he 
was  compelled  to  pay  to  relieve  the  property  of  the  incum- 
brance. All  agi'ee  that  the  covenant  against  incumbrances 
is  one  in  prcBsenti  and  broken  at  the  time  of  the  execution  of 
the  deed,  if  then  there  be  outstanding  a  valid  lien  which  the 
grantee  is  compelled  to  discharge.  The  authorities  are  not 
absolutely  uniform  as  to  the  measure  of  damages  in  a  case 
of  this  description,  nor  entirely  harmonious  on  the  inquiry 
whether  if  a  more  remote  grantee  be  compelled  to  discharge 
the  lien  he  may  not  recover  therefor,  notwithstanding  nomi- 
nal damages  may  have  been  antecedently  recovered  by  his  or 
some  prior  grantor,  who  is  entitled  to  maintain  the  suit  be- 
cause the  breach  happened  at  the  time  he  took  title.     It  is 
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needless  to  do  more  than  intimate  these  rules.  It  was  well 
settled,  and  probably  remains  so,  that  when  an  estate  is  con- 
veyed subject  to  incumbrance,  what  the  grantee  takes,  which 
is  ordinarily  termed  an  equity  of  redemption,  is  in  reality  and 
in  legal  substance  an  estate  which  draws  to  itself  the  right  to 
enfoi-ce  all  covenants  contained  in  the  deed  whereby  it  was 
transferred,  or  any  other  covenants  contained  in  antecedent 
conveyances  which  run  with  the  land,  and  to  which  by  virtue 
of  the  transfer  the  gmntee  succeeds  in  right.  And  it  has 
been  held  that  this  succession  to  the  right  to  enforce  the 
covenants  which  run  with  the  land,  would  go  to  a  subsequent 
holder  of  a  title,  even  though  it  might  have  come  to  him  by 
operation  of  law,  as  in  the  case  of  sales  under  legal  process 
properly  running  against  the  transferred  equity.  Rawle  on 
Covenants  for  Title  (4th  ed.),  pages  262,  284,  290,  884,  et  seq. 
White  V.  Whitney,  3  Mete.  81 ;  Moore  v.  Merrill,  17  N.  H. 
75 ;  Thayer  v.  Olemence,  22  Pick.  490 ;  Richard  v.  Bent,  59 
111.88. 

But  none  of  these  principles  seem  to  be  applicable  or  de- 
terminative of  the  present  controversy.  What  passed  by  the 
deeds  from  Parker  to  his  subsequent  grantees,  which  is  recog- 
nized by  all  the  authorities  as  an  estate,  but  is  for  the  purposes 
of  this  decision  more  aptly  called  an  equity  of  redemption, 
undoubtedly  determined  and  ceased  to  have  a  legal  or  equi- 
table existence  upon  the  completion  of  the  sale  under  the 
trust  deed  when  the  title  was  transferred  to  Mrs.  Warren. 
The  original  fee  was  in  Parker,  and  the  subsequent  estate 
which  he  granted  was  undoubtedly  limited  and  controlled  by 
the  terms  of  the  transfer  to  Brown,  and  liable  to  be  defeated 
by  the  complete  conveyance  of  the  title,  which  the  trustee 
was  authorized  to  make  in  case  Parker  or  any  subsequent 
grantees  should  default  in  the  performance  of  the  conditions 
and  limitations  contained  in  that  deed.  It  will  be  i*emem- 
bered  that  all  the  later  deeds  from  Cathcart  and  Reser  to 
Fisk  were  subject  to  that  incumbrance  and  to  the  limitations 
of  the  deed  to  Brown,  and  all  that  the  parties  can  be  said  to 
have  taken  was  an  estate  which  would  be  defeasible  upon  the 
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nonperformance  of  the  conditions  contained  in  the  trust  deed, 
and  the  execution  of  its  provisions  by  the  trustee  named  in 
it.  It  therefore  becomes  plain  that  when  the  trustee  exer- 
cised his  functions,  sold  the  property,  and  deeded  it  to  Mrs. 
Warren,  she  took  the  original  fee,  which  was  in  her  relieved 
of  any  subsequently  accruing  burdens  ;  and  the  equity  of  re- 
demption which  had  passed  to  his  grantees  vested  in  her,  not 
by  the  operation  of  those  conveyances,  but  by  the  exercise  of 
the  trust  powei-s  contained  in  the  original  instrument  of  trust, 
and  the  whole  estate  became  vested  in  her.  This  resulted  in 
extinguishing  the  equity  of  redemption,  and  is  undoubtedly 
the  exact  legal  equivalent  of  the  foreclosure  of  a  mortgage, 
whereby  the  equities  of  subsequent  gi-antees  are  foreclosed 
and  their  rights  thereby  lost.  It  is  doubtless  true  that  this 
title  became  vested  in  Fisk,  but  because  he  became  the  sub- 
sequent owner  of  the  property  it  did  not  revive  in  him  the 
right  to  enforce  conveyances  which  only  ran  with  a  title 
which  was  as  to  hiln  entirely  destroyed  by  the  foreclosure  of 
the  trust  deed  from  which  his  subsequent  title  springs.  Un- 
der these  circumstances,  there  is  no  privity  between  him  as  a 
grantee  from  Beecher,  and  the  prior  grantors  subsequent  to 
Farker,  which  entitles  him  to  maintain  his  suit  upon  his  cov- 
enant. 

The  conditions  and  limitations  contained  in  the  trust  deed 
are  equally  conclusive  upon  his  rights.  Parker  was  obligated 
by  the  terms  of  his  grant  to  satisfy  liens  of  this  description, 
and  he  authorized  the  trustee.  Brown,  to  apply  the  proceeds 
of  the  sale  in  liquidation  of  the  claims.  The  interest  in  the 
title  which  Fisk  acquired  through  the  deeds  from  Brown  to 
Mi's.  Warren,  and  from  her  to  Brummagen  and  thence  to  him, 
was  so  far  as  the  record  discloses  unprotected  by  any  antece- 
dent covenants  which  he  had  the  right  to  enforce,  and  his  only 
remedy,  if  any,  would  be  to  compel  the  proper  application  of 
the  proceeds  of  the  sale  to  the  liquidation  of  whatever  legiti- 
mate claims  there  might  be  on  the  fund,  and  to  resort  to  Par- 
ker, if  he  had  the  legal  right  by  the  terms  of  the  instrument, 
and  compel  him  to  perform  his  undertaking  with  respect  to 
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these  taxes.  Evidently  he  is  without  right  to  maintain  the 
action  of  covenant  against  these  remote  grantors  to  compel 
the  liquidation  of  this  lien. 

The  judgment  of  the  court  below  accords  with  the  law  as 
herein  declared,  and  it  will  accordingly  be  affirmed. 

Affirmed. 


<^«» » 


Hammond,  Plaintiff  in  Ebbob,  v.  Hebdman,  Defend- 
ant IN  E.BOB. 

1.  Appellate  Pbactice. 

When  the  record  is  not  prepared  in  conformity  with  the  rules  of  court, 
the  writ  of  error  will  be  dismissed. 

^.  2>AM£« 

Assignments  of  error  based  upon  the  giving  of  certain  instructions  will 
not  be  considered  when  aU  the  instructions  are  not  preserved  in  the 
record. 

3.  Same. 

Where  there  are  no  pleadings,  and  the  evidence  on  which  the  case  was 
tried  is  not  preserved,  the  court's  charge  to  the  jury  will  not  be  re- 
viewed. 

Error  to  the  County  Court  of  Otero  County, 

Mr.  Platt  Wicks  and  Mr.  A.  F.  Thompson,  for  plaintiflF 
in  error.  % 

Mr.  Jambs  Hoffmibe,  for  defendant  in  error. 
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Peb  Cubiam.  This  ease  was  originally  brought  before  a 
justice  of  the  peace  in  Otero  county  to  recover  the  value  of 
a  portion  of  a  crop  which  was  sold  to  the  plaintiff  in  error 
by  one  Hansbrough.  From  the  judgment  which  was  ren- 
dered by  the  justice,  an  appeal  was  taken  to  the  county 
court,  and  Hei-dman^here  got  judgment  against  Hammond 
fur  ^8.98,  and  the  case  was  brought  here  by  writ  of  error. 
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The  writ  of  error  must  be  dismissed  without  an  adjudica- 
tion of  the  questions  discussed  by  the  plaintiff  in  error,  for 
the  want  of  a  record  which  is  in  conformity  vdth  the  rules, 
or  sufficient  to  enable  the  court  to  pass  on  them.  There  is 
no  bill  of  exceptions,  and  the  evidence  introduced  on  the 
hearing  is  not  before  the  court,  and  since  the  case  originated 
before  a  justice,  the  issues  are  not  preserved  by  pleadings. 
Under  these  circumstances,  the  court  is  unable  to  determine 
just  what  the  controversy  was,  or  what  case  the  parties  at- 
tempted to  present  The  abstract  contains  nothing  but  the 
instructions  of  the  court.  The  error  is  laid  on  these  instruc- 
tions, and  it  is  insisted  that  the  cause  must  be  reversed,  be- 
cause the  court  failed  to  state  the  law  correctly.  There  are 
many  reasons  why  this  contention  is  not  well  founded.  In 
the  fii*st  place,  the  record  does  not  necessaiily  show  that  all 
the  instructions  are  contained  in  what  is  certified  to  this 
court.  It  has  been  repeatedly  decided  b}'  the  supreme  court 
that  a  case  will  not  be  i*everaed  because  of  alleged  error  iii 
respect  of  these  matters,  unless  all  the  instructions  are  pre- 
served in  the  record.     DawBon  v.  Coaton,  18  Colo.  493. 

It  is  equally  manifest  that  where  there  are  no  pleadings, 
and  none  of  the  evidence  is  preserved  on  which  the  case  was 
tried,  it  is  impossible  to  determine  the  sufficiency,  the  accu- 
racy, or  the  impropriety  of  the  court's  charge  to  the  jury. 

The  record  is  not  presented  in  such  form  as  to  entitle  the 
parties  to  a  discussion  or  a  determination  of  the  questions 
which  they  argue,  and  the  writ  of  error  must  be  dismissed. 
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The  Arkansas  River,  Land,  Reservoir  and  Canal' 
Company,  Plaintiff  in  Error,  v.  Funn,  Defendant       \^T^ 
IN  Error.  ^-g^l 

1 16   84ftl 

1.  STATDTOBT  CONSTBUOTIOir. 

Lien  statutes  being  in  derogation  of  the  common  law  are  to  be  stiictly 
construed. 

2.  FOBKCLOBUBE  OF  MECHANIC'S  LlEN— PLEADINO. 

To  entitle  a  plaintiff  to  maintain  a  suit  to  foreclose  a  mechanic's  lien  he 
must,  in  his  complaint,  allege  everything  essential  to  the  existence 
and  establishment  of  his  claim,  and  by  allegations — both  specific 
and  general — ^bring  himself  literally  within  the  terms  of  the  statute. 

8.  Notice  of  Lieit,  whbbb  filed. 

A  party  who  claims  a  mechanic's  lien  is  required  to  file  his  notice  in  the 
county  where  situate.  And,  where  the  property  on  which  the  lien 
is  claimed  extends  into  or  through  several  counties,  the  notice  must 
be  filed  in  each  county. 

Error  to  the  District  Court  of  Bent  OourUy. 

Messrs.  Sheridan  &  Short,  for  plaintiff  in  error. 

Mr.  A.  M.  Lambrioht,  Mr.  O.  G.  Hess,  and  Mr.  B.  L. 
Carr,  for  defendant  in  error. 

Bissell,  p.  J.,  delivered  the  opinion  of  the  court. 

This  judgment  was  taken  by  default,  and  the  record  brought 
up  bj  the  writ  contains  none  of  the  evidence  whereon  the 
decree  was  entered.  From  the  complaint  and  the  recitals 
of  the  decree,  it  would  appear  that,  during  the  summer  of 
1890,  Sydney  Flinn  did  work  and  labor  for  the  Arkansas 
Land  and  Canal  Company  on  the  canal  property  proper,  and 
upon  certain  lands  of  which  it  is  charged  the  corporation  was 
the  lessee  and  in  possession.  The  value  of  the  work  was 
about  9400.  The  suit  was  brought  to  recover  this  sum,  and 
evidently  to  enforce  what  the  plaintiff  claimed  was  a  lien 
against  this  property.     After  default  a  decree  was  entered 
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which  gave  judgment  to  Flinn  against  the  company  for  the 
sum  claimed,  and  also  declared  and  established  his  lien  on 
the  canal,  and  directed  its  sale.  The  case  is  brought  up  on 
error,  and  the  judgment  is  assailed  on  many  grounds — some 
of  which  are  well  taken.  The  opinion  will  not  be  prolonged 
to  the  extent  which  would  be  requisite  to  the  setting  out  of 
the  complaint  or  of  the  entire  decree — enough  only  will  be 
stated  to  show  that  the  errors  are  well  laid,  and  that  the 
judgment  cannot  be  permitted  to  stand. 

In  reality  the  complaint  is  in  substance  nothing  more  than 
a  statement  of  a  cause  of  action  for  money  due  for  work 
done.  In  that  particular,  if  the  judgment  had  been  simply 
against  the  company  for  so  much  money,  it  would  have  been 
unassailable.  Nothing  is  better  settled  in  the  law  than  that 
the  lien  statutes  are  in  derogation  of  the  common  law^-creat- 
ures  purely  of  the  legislative  will,  and  to  be  strictly  construed 
wherever  parties  attempt  to  assert  rights  under  them.  In  or- 
der to  entitle  a  plaintiff  to  maintain  a  suit  in  the  nature  of  a 
bill  in  equity  to  foreclose  his  lien,  he  must  in  his  complaint 
allege  everything  essential  to  the  existence  and  establishment 
of  his  claim,  and  by  allegations — ^both  specific  and  general — 
bring  himself  literally  within  the  terms  of  the  statute.  Davis 
V.  Alvord^  94  U.  S.  645 ;  Pilz  v,  Killingworth  et  al.^  20  Ore. 
482 ;  Ford  Oold  Mining  Co.  v.  Langford  et  cd.^  1  Colo.  62 ; 
Anderson  v,  Bingham^  Teague  ^  Co,^  1  Colo.  Ct.  App.  222. 

Tested  by  these  simple  rules  the  complaint  did  not  state  a 
cause  of  action  for  the  foreclosure  of  a  mechanics*  lien.  There 
was  no  allegation  descriptive  of  the  labor  performed,  from 
which  it  could  be  ascertained  whether  the  work  was  of  the 
sort  which  would  entitle  the  claimant  to  a  lien,  no  averment 
that  a  notice  of  lien  had  been  filed  which  in  its  particulars 
was  in  conformity  with  the  statute,  and  generally  there  was 
an  absence  of  all  allegations  from  which  even  inferentially  it 
could  be  determined  that  Flinn  had  ever  acquired  a  right  to 
a  lien  on  the  property.  Wanting  these  essentials,  the  com- 
plaint evidently  failed  to  state  a  cause  of  action  as  upon  a 
mechanics'  lien  which  the  plaintiff  was  entitled  to  enforce. 
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While  these  allegations  were  wanting,  the  plaintiff  did  aver, 
without  stating  its  form,  its  substance,  or  its  contents,  that 
he  had  filed  a  lien  in  Bent  county,  whereby  it  becomes  evi- 
dent that  in  Prowers  and  Otero  counties  no  notice  had  been 
put  on  record,  according  to  the  statutory  requirement.  The 
complaint  and  the  decree  both  show  that  the  canal  which,  with 
all  of  its  franchises,  right  of  way,  head-gates,  etc.,  was  ordered 
to  be  sold,  runs  through  all  three  of  these  counties,  and  the 
court  in  its  judgment,  and  evidently  without  proof  of  the  fil- 
ing of  a  notice  in  any  other  than  Bent  county,  decreed  the 
lien  to  be  coextensive  with  the  length  of  the.  canal,  and  to 
reach  all  the  property  of  the  defendant  company,  wheresoever 
it  might  be  situate,  and  on  which  the  plaintiff  claimed  to 
have  done  work.  Manifestly  this  did  not  accord  with  the 
law,  for  where  the  statute  requires  (General  Statutes,  §  2140) 
that  the  party  who  claims  a  lien  shall  file  his  notice  in  the 
county  where  the  property  is  situate,  the  notice  must  be  filed 
in  every  county  wherein  the  land  or  property  is  located, on 
which  the  lien  is  claimed  to  cover.  This  has  been  adjudged 
in  the  case  of  a  railroad  company  where  the  contractor  sought 
to  foreclose  a  lien  which  was  asserted  to  be  coextensive  with 
the  line  of  the  road,  though  filed  in  but  one  county  through 
which  it  i-an.  Boston  ^  Co,  v.  (7.  ^  0.  R.  R.  Co.  et  aLy  76 
Va.  180. 

There  can  be  no  difference  in  principle  between  the  en- 
forcement of  a  lien  against  the  line  of  a  road,  and  the  fore- 
closure of  a  like  claim  against  a  canal  which  runs  for  many 
miles  and  through  different  counties.  It  is  wholly  unneces- 
sary to  determine  whether  Flinn  could  enforce  his  claim 
against  that  part  of  the  canal  located  in  Bent  county,  because 
he  was  not  entitled  bv  reason  of  the  deficiencies  in  his  com- 
plaint  to  enforce  a  lien  at  all.  If  the  case  ever  reaches  the 
stage,  by  amendment  or  otherwise,  whereby  Flinn  becomes 
entitled  to  assert  his  claim,  if  he  has  one,  the  court,  in  the 
light  of  the  authorities  herein  cited,  will  be  able  to  determine 
the  extent  to  which  he  ought  to  go. 

Since  the  complaint  did  not  state  facts  sufficient  to  con- 
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stitute  a  cause  of  action  for  the  foreclosure  of  a  lien,  and  the 
decree  adjudged  him  entitled  to  rights  which  he  did  not  pos- 
sess, it  is  apparent  that  this  cause  must  be  reversed  and  re- 
manded. 

JReverged. 


The  City  of  Pueblo,  Appellant,  v.  Pinckkey,  Ap- 
pellee. 

Appellate  Practice. 

Where  there  is  evidence  to  support  the  verdict,  jud^^ent  thereon  will 
not  be  disturbed. 

m 

Appeal  from  the  District  Court  of  Pueblo  County. 

Mr.  M.  6.  Saukders,  for  appellant 

Messrs.  MgFeeley  &  MgAlliney,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  against  the  city  of  Pue- 
blo to  recover  damage  for  a  personal  injury  received  by  a  fall 
upon  the  street,  through  the  alleged  negligence  of  the  city 
in  failing  to  keep  a  sidewalk  in  repair.  It  appears  that  the 
sidewalk,  where  the  accident  occurred,  was  constructed  of 
boards  laid  upon  stiingera  or  sills,  the  boards  being  eight 
feet  long,  the  width  of  the  sidewalk,  and  at  right  angles  to 
the  course  of  the  street.  It  is  shown  by  the  evidence  that 
one  board  was  considerably  decayed  and  weakened,  not  prop- 
erly supported  from  below,  that  appellee  stepped  upon  it  and 
it  settled  or  sprung  down  ;  her  foot  caught  against  the  next 
board,  or  in  the  opening  between  the  two,  caused  by  the 
sinking  of  the  board,  and  she  fell,  receiving  serious  and  per- 
manent injury. 
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Issues  were  properly  made  by  the  pleadings,  a  trial  had  to 
a  jury,  resulting  in  a  verdict  for  the  plaintiff  for  $1,645.50, 
and  a  judgment  on  the  verdict,  from  which  this  appeal  was 
prosecuted.  As  in  all  cases  of  that  kind,  there  was  some 
conflict  of  testimony.  No  objections  appear  to  have  been 
made  to  any  testimony  offered  nor  exceptions  saved  to  the 
ruling  of  the  court.  Upon  the  close  of  the  plaintiff's  evidence 
a  motion  was  made  by  the  defendant  for  a  nonsuit,  which  was 
very  properly  overruled.  Error  is  assigned  upon  the  instruc- 
tions of  the  court,  but  appears  to  have  been  abandoned ;  it  is 
not  urged  in  argument,  nor  are  the  instructions  set  out  in  the 
abstract.  Appellant's  contention  is  based  entirely  upon  the 
supposed  improper  finding  of  the  jury  in  favor  of  the  plain- 
tiff, as  being  against  the  evidence. 

The  correctness  of  the  instructions  being  conceded,  no 
questions  of  law  presented,  and  there  being  evidence  to  sup- 
port the  verdict,  there  is  nothing  for  this  court  to  review. 
It  is  clearly  the  province  of  the  jury  to  find  the  facts  in  a 
case,  and  unless  there  is  an  evident  disregard  of  duty,  and  a 
finding  is  made  so  at  variance  with  the  law  and  the  facts  es- 
tablished as  to  show  it  the  result  of  improper  influence  or 
motives,  such  finding  will  not  be  reviewed.  Appellate  courts 
cannot  disregard  the  findings  of  a  jury  and  substitute  them- 
selves in  the  place  of  it ;  within  its  limits  and  line  of  duty 
its  rights  and  powers  are  as  well  defined  as  those  of  the  pre- 
siding judge  or  the  judges  of  this  court.  This  principle  has 
been  so  often  asserted  by  both  courts  of  last  resort  that  a 
recitation  of  the  cases  is  unnecessary.  Where  there  is  evidence 
to  support  the  verdict  it  mil  not  be  disturbed^  even  though  in 
cases  of  conflict  a  preponderance  of  the  evidence  appears  to 
be  against  it;  hence  the  futility  of  prosecuting  appeals 
where  the  only  error  relied  upon  is  the  finding  of  questions 
of  fact  by  a  jury,  where  the  evidence  is  conflicting. 

The  judgment  of  the  district  court  must  be  a£Brmed. 

Affirmed. 
Vol.  III-25 
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The  City  of  Pueblo,  Appellant,  v.  Smith,  Appellee. 

1.   MlTinCIPAI.  COBPOBATIOXS. 

A  city,  by  virtue  of  the  powers  granted  to  it,  is  bound  to  keep  the 
avenues  of  travel  within  its  jurisdiction  in  a  reasonably  safe  con- 
dition for  the  ordinary  mode  of  use  to  which  they  are  subjected, 
and  a  corresponding  liability  rests  upon  the  corporation  to  respond 
in  damages  to  those  injured  by  the  neglect  to  perform  that  duty. 

2.  Use  of  Streets. 

When  a  populous  city  grades  and  prepares  its  streets  for  use  and  throws 
them  open  to  the  public,  it  invites  the  public  to  use  their  whole 
width,  and  it  cannot,  after  an  injury  is  sustained  in  consequence  of 
an  obstruction  in  a  portion  of  the  street,  say  that  part  of  such  street 
was  intended  to  be  used  and  part  not. 

3.  KeOLIOENCB  FEB  BE. 

Knowingly  sufifeiing  an  obstruction,  over  which  a  wagon  or  carriage 
could  not  safely  pass,  to  remain  in  a  public  and  traveled  street,  is 
negligence  per  se  on  part  of  a  city. 

4.  CONTBIBUTORY  NEGLIGENCE. 

When  contributory  negligence  is  relied  upon  as  a  defense  to  an  action 
for  damages,  that  fact  must  be  found  from  the  evidence  and  circum- 
stances independent  of  the  mere  fact  that  the  plaintiff  was  at  the 
time  of  the  injury  engaged  in  an  illegal  act. 

Appeal  from  the  District  Court  of  Puehlo  County. 

m 

Mr.  6.  M.  Saunders,  for  appellant. 

Messrs.  Habtman  &  Glenn,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  J.  H.  C.  Smith  against  the 
city  of  Pueblo,  a  municipal  corporation,  organized  under  the 
laws  of  the  state  of  Colorado,  to  recover  damages  on  account 
of  injuries  received  by  him,  while  driving  in  one  of  its  public 
streets,  in  consequence  of  coming  in  contact  with  a  large  post 
set  in  the  street,  and  protruding  a  considerable  distance  above 
the  surface  of  the  ground.  The  testimony  of  the  plaintiff  is, 
that  about  half  past  seven  o'clock  in  the  evening,  of  Octo- 
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ber  3, 1889,  and  after  it  was  dark,  he  was  driving  along  this 
street,  when  suddenly  the  buggy  in  which  he  was  driving 
encountered  a  post  and  was  upset,  throwing  him  to  the  ground 
and  severely  injuring  him.  He  says  that 'he  was  driving  at 
a  moderate  gait,  probably  at  the  rate  of  a  mile  in  seven  or 
eight  minutes ;  that  he  might  have  been  going  at  a  rate  of 
ten  or  twelve  miles  an  hour ;  but  that  his  speed  was  ^'  a  mod- 
erate jog  of  a  trot,  such  as  ladies  drive  ; "  and  that  he  had 
never  seen  the  post  and  did  not  know  of  its  existence.  The 
evidence  for  plaintiff  is  that  the  post  was  solidly  set  in  the 
ground,  was  about  twenty-seven  inches  high,  and  had  been 
there  for  about  two  years  before  the  accident ;  and  although 
another  portion  of  the  street  was  most  generally  used  for 
travel,  yet  that  portion  was  also  traveled,  and  used  by  the 
public  for  the  passage  of  vehicles.  Defendant  introduced  an 
ordinance  of  the  city  of  Pueblo  which  provides  that,  any  per- 
son who  shall  ride  or  drive  any  horse,  mule  or  other  animal 
in  or  through  any  street  within  the  city  at  a  rate  faster  than 
six  miles  an  hour,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  in  a  sum  not  less  than  three  dollars, 
and  not  more  than  one  hundred  dollars. 

The  giving  of  instructions  numbered  one,  two,  four  and 
eight  by  the  court  upon  its  own  motion,  and  the  refusal  of 
an  instruction  requested  by  defendant,  are  assigned  for  error. 
In  the  argument  the  discussion  is  confined  to  the  fourth  and 
eighth  instructions,  and  the  instruction  refused.  It  seems  to 
have  been  conceded  that  if  there  was  such  an  obstruction  as 
is  alleged,  defendant  was  chargeable  with  notice  of  its  exis- 
tence, because  the  instruction  declaring  the  law  upon  that 
question  was  not  objected  to.  The  first  and  second  instruc- 
tions submitted  to  the  jury  the  question  of  defendant's  neg- 
ligence, and  correctly  state  what  may  be  considered  in  esti- 
mating the  damages.  They  are  unobjectionable  so  far  as  we 
can  see,  and  we  presume  were  so  regarded  by  defendant's 
counsel,  as  he  gives  them  no  attention  in  his  argument.  In- 
structions four  and  eight  are  as  follows : 

"No.  4.  The  court  instructs  the  jury  that  it  was  the  duty 
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of  the  defendant,  The  City  of  Pueblo,  to  keep  and  maintain 
its  streets  free  from  obstructions  artificially  placed  in  the 
streets  which  would  be  dangerous  to  persons  traveling  upon 
the  streets.  Whatever  rule  of  law  might  be  applicable  to 
public  streets  in  the  city  that  had  not  yet  been  formally  ac- 
cepted and  opened  for  public  use,  or  in  the  less  frequented 
portions  of  the  city,  in  the  outskirts  of  the  same,  the  city 
might  be  said  to  have  performed  its  duty  if  it  provided  a 
safe  and  convenient  traveling  way,  sufficiently  wide  for  the 
accommodation  of  the  public,  and  guarded  against  danger 
from  the  natural  or  artificial  obstructions  therein.  But  the 
court  instructs  the  jury  that  in  such  portions  of  the  city  as 
are  frequently  traveled  and  are  liable  to  be  traveled,  and 
where  the  city  have  accepted  the  street  and  gi-aded  the  same, 
it  is  the  duty  to  keep  the  same  free  from  obstructions  to  the 
extent  and  for  the  entire  width  of  that  portion  of  the  street 
between  the  gutters,  which  by  its  natural  conformation  is 
apparently  set  apart  for  public  travel." 

"  No.  8.  The  court  further  instructs  the  jury,  that  while 
the  answer  does  not  allege  contributory  negligence  as  a  de- 
fense, yet  if  they  find  from  the  evidence  of  the  plaintiff  him- 
self, that  the  injury  was  occasioned  by  reason  of  his  driving 
at  a  careless,  negligent  and  high  rate  of  speed,  and  that  such 
act  upon  his  part  was  the  cause  of  the  injury,  and  that  he 
would  not  have  suffered  the  same  had  he  been  driving  at  an 
ordinary  and  prudent  rate  of  speed  upon  the  public  highway, 
he  would  be  guilty  of  contributory  negligence  and  could  not 
recover,  and  it  is  a  question  of  fact  for  you  to  determine  from 
the  evidence  without  regard  to  any  rate  of  speed  fixed  by 
the  city  ordinances,  as  to  what  i*ate  of  speed  in  fact  would  be 
negligent." 

The  following  is  the  instruction  refused : 

"No.  1.  If  the  jury  believe  from  the  evidence  at  the  time 
alleged  in  the  complaint,  and  at  the  time  the  injury  com- 
plained of  is  alleged  to  have  occurred,  plaintiff  was  violating 
an  ordinance  of  the  city  of  Pueblo,  then  in  force,  which  said 
ordinance  was  introduced  in  evidence,  by  then  and  there  driv- 
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iiig  upon  and  along  a  street  in  said  city,  at  a  rate  of  speed 
prohibited  by  said  ordinance,  to  wit :  at  a  rate  of  speed  ex- 
ceeding six  miles  per  hoar,  it  constituted  negligence  upon 
the  part  of  the  plaintiff." 

"  When  municipal  corporations  are  invested  with  exclusive 
authority  and  control  over  the  streets  and  bridges,  within 
their  corpoi-ate  limits,  with  ample  power  for  raising  money 
for  their  construction,  improvement  and  repair,  a  duty  arises 
to  tlie  public,  by  virtue  of  the  powera  granted,  to  keep  the 
avenues  of  travel  within  such  jurisdiction  in  a  reasonably 
safe  condition  for  the  ordinary  mode  of  use  to  which  they 
are  subjected,  and  a  corresponding  liability  rests  upon  the 
corporation  to  respond  in  damages  to  those  injured  by  a  neg- 
lect to  perform  the  duty,"  City  of  Denver  v.  Du7i9inore^  7 
Colo.  328. 

The  fourth  instruction  correctly  states  the  law  in  regard 
to  the  duty  of  cities  to  keep  and  maintain  their  streets  free 
from  obstructions,  which  would  be  dangerous  to  pei-sons  trav- 
eling therein.  This  instruction  is  however  objected  to  be- 
cause, as  counsel  claims,  it  declares,  as  matter  of  law,  that  it 
is  the  duty  of  a  municipal  corporation  to  keep  the  entire 
width  of  its  streets  in  repair ;  that  the  post,  if  it  existed,  was 
such  an  obstruction  as  to  render  the  city  liable  for  the  in- 
jury it  occasioned,  and  that  that  portion  of  the  street  shown 
to  be  in  repair  was  not  sufficient  to  accommodate  travel 
thereon.  By  no  analysis  of  the  instruction  can  the  implica- 
tion be  found  that  the  portion  of  the  street  shown  to  be  in 
repair  was  not  sufficient  to  accommodate  travel  thereon. 
Neither  do  we  think  it  can  be  fairly  implied  from  the  instruc- 
tion that  it  is  the  duty  of  municipal  corporations  to  keep  and 
maintain  the  entire  width  of  its  streets  in  repair ;  or  that  the 
post,  if  it  existed,  was  such  obstruction  as  necessarily  ren- 
dered the  city  liable  for  the  injury  occasioned,  but,  if  these 
two  propositions  had  been  given  to  the  jury  in  direct  terms, 
we  do  not  conceive  that  the  instructions  would  be  therefore 
erroneous.  Whatever  may  be  the  rule  applicable  to  small 
towns,  or  the  country,  when  a  populous  city  grades  and  pre- 
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pares  its  streets  for  use,  and  throws  them  open  to  the  public, 
it  invites  the  public  to  use  their  whole  width,  and  it  cannot 
say  after  an  injury  is  sustained,  in  consequence  of  an  obstruc- 
tion in  a  portion  of  a  street,  that  part  of  such  street  was  in- 
tended to  be  used  and  part  not.  The  purpose  of  opening  a 
sti*eet  is  that  it  may  be  traveled ;  the  duty  of  keeping  it  in  a 
reasonably  safe  condition  extends  to  one  part  as  well  as  to 
another,  and  on  principle  we  are  unable  to  see  why  it  should 
escape  liability,  because  an  obstruction  causing  an  injury  was 
placed  on  a  particular  portion  of  the  street  instead  of  some- 
where else.  Montgomery  v.  Wright^  72  Ala.  411 ;  ScUimarsh 
V.  Bow^  56  N.  H.  428.  The  instruction  however  does  not  go 
to  this  extent,  and  there  is  evidence  that  the  part  of  the  city 
where  the  accident  occurred,  was  actually  used  by  the  pub- 
lic, who  avoided  the  post  by  going  around  it. 

If  the  obstruction  complained  of  had  been  compai-atively 
trifling  in  its  dimensions  and  character,  so  that  it  was  doubt- 
ful if  the  passing  over  it  of  the  wheels  of  a  vehicle  would  oc- 
casion any  injuiy,  then  it  would  have  been  for  the  jury  to 
say,  under  proper  instructions,  whether  permitting  it  to  con- 
tinue was  negligence  on  the  part  of  the  city ;  but  thei*e  is 
nothing  doubtful  about  the  obstruction  described  by  the  wit- 
nesses. We  do  not  think  that  the  wheels  of  a  wagon  or 
carriage  could  safel}'^  pass  over  a  post  eight  by  eight  inches, 
or  even  less,  firmly  imbedded  in  the  ground  and  projecting 
above  the  surface  twenty-seven  inches.  Knowingly  sufifering 
such  obstruction  to  remain  in  a  public  and  traveled  street 
was  negligence  per  se^  and  to  have  so  declared  it  would  not 
have  been  error. 

The  remaining  question  arises  out  of  the  giving  of  the 
eighth  instruction,  and  the  refusal  of  defendant's  instruction. 
In  disposing  of  this,  the  effect  of  the  ordinance  upon  the 
question  of  plaintiff's  contributory  negligence,  is  the  only 
important  matter  to  consider.  The  proposition  submitted  by 
defendant's  counsel  is,  that  ^^  a  city  ordinance  passed  in  pur- 
suance of  the  power  conferred  by  the  legislature,  has  the 
force  of  an  express  statute,  and  every  violator  thereof  is  a 
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wrongdoer,  and  ex  neccBsitate^  negligent  in  the  eyes  of  the 
law,"  and  he  argues  further  that,  if  the  plaintiff  was  driving 
over  the  street  at  a  greater  rate  of  speed  than  six  miles  an 
hour,  the  city  owed  him  no  duty,  and  contributory  negligence 
was  conclusively  established  against  him.  This  is  not  the 
law.  If  the  plaintiff,  while  driving  at  a  rate  of  speed  in  ex- 
cess of  that  limited  by  the  ordinance,  had  run  into  and  in- 
jured some  other  person  using  the  street,  the  evidence  that 
his  speed  was  illegal  might  have  sufficient  proof  of  negligence 
as  against  him  in  the  first  instance,  although  it  would  not  be 
conclusive,  and  it  would  not  excuse  the  contributory  negli- 
gence of  the  peraon  injured.     Cooley  on  Torts  (2d  ed.),  804. 

But  it  seems  to  be  quite  well  settled  that  the  fact  that  one 
is  engaged  in  violating  the  law  does  not  prevent  him  from 
recovering  damages  for  an  injury  which  could  have  been 
avoided  by  the  exercise  of  ordinary  care,  unless  the  unlawful 
act  contributed  proximately  to  produce  the  injury.  2  Thomp- 
son on  Negligence,  1161,  and  cases  cited ;  Beach  on  Contrib- 
utory Negligence,  §  257. 

In  the  case  of  Baker  v.  Portland^  58  Me.  199,  this  precise 
question  was  elaborately  discussed.  There,  as  here,  the  plain- 
tiff was  injured  in  consequence  of  a  defect  in  a  street,  while 
driving  over  it.  The  ordinance  made  a  rate  of  speed  greater 
than  six  miles  an  hour  unlawful.  The  defendant  contended 
that  the  fact  that  plaintiff  was  in  the  act  of  violating  the  law 
at  the  time  of  the  injury,  was  a  bar  to  the  right  of  recovery. 
The  jury  were  instructed  in  that  case  as  they  were  in  this, 
that  defendant's  contributory  negligence  must  be  found  by 
them  independently  of  the  mere  fact  that  he  was  engaged  in 
an  illegal  act.  The  court  held  that  while  the  violation  of  the 
ordinance  might  subject  the  offender  to  a  penalty,  unless  the 
commission  of  the  act  contributed  to  produce  the  injuiy, 
the  negligence  of  the  defendant  was  not  thereby  excused ; 
and  stated  that  the  ti-ue  question  was  whether  plaintiff  was 
using  due  and  reasonable  care  under  all  the  circumstances, 
or  whether  a  want  of  care  on  his  part  contributed  to  produce 
the  injury.     The  judgment  of  the  court  below  was  sustained. 
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The  eighth  instruction  states  the  law  applicable  to  this 
case  correctly,  and  inasmuch  as  the  instruction  asked  by  de- 
fendant contains  the  proposition  that  driving  along  the  street 
at  a  rate  of  speed  prohibited  by  the  ordinance,  constituted 
negligence  on  the  part  of  the  plaintiflP,  it  was  properly  re- 
fused. No  error  appears  upon  the  face  of  the  record,  and  the 
judgment  must  be  affirmed. 

Affirmed. 


#••»» 


Meyers,  Plaintipp  in  Error,  v.  Hart,  Defendant  in 

Error. 

1.  Nonsuit. 

Complaint  in  replevin;  answer,  a  general  denial,  and  a  second  defense 
disclosing  the  true  nature  of  the  ti*ansaction  and  setting  up  a  set- 
tlement, in  which  all  the  matters  were  adjusted  and  payment  and 
full  satisfaction  made :  replication  by  plaintiff.  Held^  that  the  in- 
sufficiency of  the  evidence  to  sustain  the  complaint  is  not  ground 
for  a  nonsuit. 

2.  Special  Yekdiot. 

It  is  discretionary  with  the  jury  to  render  a  general  or  special  verdict 
in  an  action  for  the  recovery  of  money  only,  or  of  specific  property. 
In  such  cases  the  court  has  no  power  to  order  special  findings. 

Error  to  the  District  Court  of  La  Plata  County. 

In  August,  1885,  plaintiff  instituted  suit  against  defend- 
ants, A.  C.  Meyers,  George  E.  West  and  Frank  H.  West,  in 
replevin,  alleging  that  in  October,  1880,  he  was  the  owner 
of  450  head  of  cattle  and  16  head  of  horses,  and  that  in  No- 
vember, 1880,  the  defendants  appropriated  the  property  and 
converted  the  same  to  their  own  use,  praying  judgment  for 
$15,000.  Defendants,  Meyers  and  Frank  H.  West,  answered 
generally,  denying  the  allegations  in  the  complaint,  and  spe- 
cifically by  second  answer,  alleging  that  in  the  fall  of  1880  the 
plaintiff  was  indebted  to  sundry  persons  to  the  amount  of 
810,000  ;  that  to  secure  the  sum  of  $7,500  of  such  indebted- 
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ness,  on  the  8th  day  of  September,  1880,  he  made  and  deliv- 
ered a  chattel  moii;gage  on  a  lot  of  cattle  then  in  La  Plata 
county  to  one  John  H.  Werkheiser,  payable  on  or  before  Oc- 
tober 10, 1880 ;  that  at  maturit}'^  plaintiff  was  not  able  to  pay 
the  debt ;  that  about  December  1, 1880,  plaintiff  and  defend- 
ants entered  into  an  agreement  whereby  plaintiff  sold,  trans- 
ferred and  turned  over  to  the  defendants  the  stock  covered 
by  the  chattel  mortgage  to  Werkheiser,  and  all  other  cattle 
and  horses  on  the  range  owned  by  plaintiff,  and  executed  a 
bill  of  sale  in  writing ;  that  the  defendants  on  their  part 
agreed  with  the  plaintiff  that  they  would  assume  and  pay 
the  indebtedness  due  to  Werkheiser.  That  the  cattle  and 
hoi-ses  alleged  in  the  complaint  to  have  been  converted  to  the 
use  of  the  defendants  were  the  cattle  and  horses  covered  by 
the  chattel  mortgage,  and  sold  and  transferred  to  the  defend- 
ants by  the  bill  of  sale,  and  that  such  stock  was  all  that  came 
into  the  possession  of  the  defendants ;  that  it  was  further 
agreed  that  defendants  should  sell  any  or  all  of  the  cattle 
and  horses  if  they  should  see  fit  to  do  so,  pay  off  the  mort- 
gage debt,  pay  themselves  for  their  trouble  and  all  expenses 
of  herding  and  caring  for  the  stock,  and  other  necessary  ex- 
penses ;  that  in  pursuance  of  such  agreement  plaintiff  deliv- 
ered the  possession  to  the  defendants  of  all  cattle  and  horses 
he  owned  on  the  range,  the  number  unknown,  but  to  be  as- 
certained when  the  stock  was  gathered.  That  in  pui^suance 
of  such  agreement  defendants  paid  off  and  discharged  the 
Werkheiser  mortgage,  and  the  cost  of  keeping  and  gathering 
the  cattle,  and  ail  other  incidental  expenses  and  charges. 
That  in  October,  1882,  at  the  town  of  Durango,  they  had  a 
full  and  complete  settlement  of  all  matters  between  them 
pertaining  to  the  stock.  That  in  such  settlement  the  defend- 
ants returned  and  delivered  to  the  plaintiff  on  the  respective 
ranges  all  the  stock  not  sold  or  disposed  of  by  them,  which 
was  received  and  accepted  by  the  plaintiff.  At  the  same 
time  an  account  was  tiiken  and  stated  between  the  plaintiff 
and  defendants  of  all  matters  in  difference  between  them ; 
that  upon  such  statement  and  accounting  a  balance  was 
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found  due  the  plaintiff,  for  which  they  turned  over  and  de- 
livered to  the  plaintiff  two  horses,  which  were  received  by 
the  plaintiff  in  full  satisfaction  and  discharge  of  the  balance 
so  found  due. 

A  replication  was  filed  denying  each  allegation  in  the  an- 
swer. George  E.  West  filed  a  separate  answer,  disclaiming 
all  interest  and  participation  in  the  transactions  as  a  principal, 
averring  that  the  only  action  he  ever  took  in  the  premises, 
and  the  only  connection  he  ever  had  with  them,  was  as  an  em- 
ployee of  Meyers  and  Frank  H.  West,  and  as  their  agent. 

On  the  issue  so  made  the  case  was  tried  to  a  jury.  At  the 
close  of  plaintiff's  testimony  a  motion  for  a  nonsuit  was  made, 
which  was  overruled  by  the  court  and  an  exception  taken. 
A  large  number  of  errors  are  assigned,  the  fii'st  five  being  to 
the  admission  and  rejection  of  evidence.  The  court  gave  to 
the  jury  upon  its  own  motion  ten  instructions,  on  each  of 
which  errors  were  assigned.  The  refusal  of  the  court  to  give 
four  instructions  prayed  by  the  defendants  is  assigned  as  er- 
ror. It  was  also  assigned  as  error  that  the  court  modified 
three  instructions  prayed  by  the  defendants.  Counsel  for 
the  defendant  asked  the  court  to  propound  to  the  jury  for 
special  findings  and  answeis  a  list  of  specific  questions,  which 
were  refused  by  the  court,  and  exception  taken.  The  jury 
found  for  the  plaintiff  as  against  Meyers  and  Frank  H.  West 
in  the  sum  of  $800,  and  as  to  George  £.  West  the  finding 
was  for  the  defendant.  Meyers  and  Frank  West  moved  the 
court  to  set  aside  the  verdict  and  for  a  new  trial,  which  was 
denied.  Judgment  entered  upon  the  verdict  and  an  appeal 
taken  by  A.  C.  Meyers  to  this  court. 

Messrs.  Russell  &  MgCloskey,  for  plaintiff  in  error. 

Mr.  Adair  Wilson  and  Messrs.  Thompson  &  Inqbe- 
SOLL,  for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  rather  peculiar.    It  started  in  as  an  action  of 
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replevin,  and  came  out  as  a  money  demand  for  money  re- 
ceived by  the  defendants  to  the  use  of  the  plaintiff  and  a  setr 
Uement  of  accounts,  but  this  is  only  one  of  its  peculiarities  ; 
there  are  several  others. 

Defendants'  counsel,  at  the  close  of  plaintiff's  testimony, 
made  a  motion  for  a  nonsuit,  which  was  overruled.  This  is  as- 
signed for  error,  and  most  of  the  argument  is  devoted  to  the 
discussion  of  this  assignment,  contending  that  the  suit  as 
brought  in  replevin  was  in  no  way  sustained  by  the  evidence. 
The  position  is  coiTect.  There  was  no  evidence  of  an  illegal 
taking  or  an  illegal  conversion.  Had  the  defendants  been 
content  to  traverse  the  allegations  in  the  complaint,  the  con- 
tention might  have  prevailed,  and  the  refusal  to  grant  a  non- 
suit be  held  erroneous ;  but,  after  denying  all  the  allegations 
in  the  complaint,  they  interpose  what  they  call  a  '^  second 
defense,"  in  which  the  true  nature  of  the  transaction  is  dis- 
closed, and  setting  up  a  settlement  at  a  certain  date,  in  which 
all  the  mattei's  were  adjusted,  and  payment  and  full  satisfac- 
tion. To  this  a  replication  was  filed,  and  new  issues,  tendered 
by  the  defendants,  were  formed ;  these  issues  were  tried  and 
the  identity  of  the  original  action  was  lost.  This  being  the 
case,  it  was  not  error  to  refuse  the  nonsuit  and  try  the  issues 
made.  That  it  was  rather  a  phenomenal  departure  and  trans- 
formation must  be  conceded. 

One  of  the  very  few  facts  satisfactorily  established  by  the 
evidence  was  that  the  defendant  in  error  was  greatly  in  debt, 
perhaps  in  excess  of  his  assets  and  ability  to  pay.  That  to 
secui'e  to  Werkheiser  $7,500  due  him  he  had  made  a  chattel 
mortgage  of  his  stock  on  the  range,  which  was  about  to  ma- 
ture, and,  being  unable  to  meet  it,  he  made  the  arrangement 
whereby  he  conveyed  by  bills  of  sale  to  plaintiff  in  error  and 
his  pai'tner.  West,  the  cattle,  horses  and  other  property,  and 
gave  a  power  of  attorney  also,  and  they  went  into  possession, 
at  least  constructive,  of  the  property.  They  were  to  dis- 
charge the  chattel  mortgage,  care  for,  herd,  drive  and  dispose 
of  the  stock,  etc.,  and  although  upon  the  trial  it  was  attempt- 
ed to  be  shown  that  the  sale  was  absolute,  the  answer  of  the 


396  Meyeus  v.  Hart.  [April  T., 

defendants,  attempted  settlement,  and  various  payments  of 
money  made  from  time  to  time  to  the  plaintiff,  and  the  de- 
livery of  certain  of  the  propert3%  establishes  beyond  contro- 
versy that  the  parties  were  not  bona  fide  purchasers,  but 
trustees  or  agents,  who,  after  paying  the  designated  claims 
and  themselves  for  care  and  disbursements,  were  to  pay  over 
the  surplus  to  Hart.  For  two  years  following  the  transac- 
tion the  defendant  Hart  gave  no  attention  whatever  to  the 
stock.  It  was  then  the  attempted  settlement  occurred.  The 
plaintiff  in  error  and  his  partner.  West,  attempted  to  account 
for  all  the  propirty  converted  by  them,  and  reconveyed  the 
supposed  remnant  remaining  on  the  range — but  no  remnant 
was  found.  Mattei-s  remained  in  this  condition  until  1885, 
when  this  suit  was  brought. 

The  evidence  was  very  vague  and  unsatisfactory.  At  the 
time  of  the  transfer  Hart  had  no  knowledge  of  the  number, 
classification  or  kind  of  stock  he  was  selling,  nor  did  he  at 
any  subsequent  time  have  any  means  of  knowing  the  number 
at  tfie  time  of  the  transfer.  An  attempt  was  made  by  plain- 
tiff upon  the  trial  to  furnish  data,  by  which  the  juiy  could 
arrive  at  an  approximate  of  the  number  of  cattle,  by  showing 
the  number  he  had  turned  out  long  before  upon  the  range, 
and  by  some  guesses  of  what  the  natural  increase  should  be. 
Nothing  could  be  more  indefinite  or  unsatisfactory.  The 
different  advei-se  agencies,  stealing,  straying  and  starving, 
might  leave  the  herd,  after  two  or  three  years,  less  in  num- 
ber than  the  original  stock.  It  of  course  was  to  the  interest 
of  the  plaintiff  to  make  the  herd  as  large  as  possible,  while 
the  defendants,  having  to  account  for  it,  were  influenced  to 
make  it  small  as  possible.  Much  of  the  evidence  of  both 
parties  was  hardly  admissible,  but  was  probably  allowed  by 
the  court  through  necessity,  being  the  best  attainable. 

I  am  at  a  loss  to  know  how  the  jury  found  any  data  upon 
which  to  base  a  verdict.  It  must  have  been  from  the  con- 
cessions of  defendants  and  their  employees  as  to  the  amount 
and  value  of  the  property  disposed  of,  and  this,  perhaps,  was 
sufficient.  The  most  that  can  be  said  of  all  the  evidence  iu 
the  Ciise  is,  that  it  furnished  the  jur}'-  a  basis  from  which  they 
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could  deduce  conclusions.  The  errors  assigned  upon  the 
admission  and  rejection  of  evidence  are  not  relied  upon  in 
argument,  and  an  examination  shows  that  they  were  not  se- 
rious, and  that  they  were  nearly  evenly  balanced.  A  strict 
application  of  the  rules  of  evidence  would  so  emasculate  the 
case  as  to  leave  very  little. 

Numerous  errors  are  assigned  upon  the  instructions  given 
and  refused,  but  they  are  not  urged  in  argument,  nor  any 
attempt  made  to  show  wherein  they  were  faulty.  Notwith- 
standing this,  we  have  carefully  examined  the  whole  mass, 
given  and  refused,  and  find  no  serious  error.  The  charge 
given  by  the  court  upon  its  motion,  taken  as  a  whole,  seems 
to  be  eminently  fair,  and  the  law  controlling  the  case  fairly 
stated.  The  modifications  of  those  given  upon  the  pmyer  of 
defendants  were  proper  and  necessary — those  refused  were 
embraced  in  the  charge  by  the  court. 

It  is  urged  that  the  judge  erred  in  declining  to  submit  to 
the  jury  a  long  series  of  questions  for  special  findings.  This 
contention  cannot  prevail*  Upon  the  issues  made  by  the 
answer  and  replication,  which  were  the  only  issues  tried,  the 
answers  to  the  questions  proposed,  with  two  exceptions,  could 
have  no  bearing  whatever,  being  directed  to  the  supposed 
illegal  conversion  of  the  property,  a  position  abandoned  or 
ignored  at  the  outset.  The  exceptions  were  the  questions, 
"  Was  there  a  final  settlement  between  plaintiff  and  defend- 
ants?" And  "Was  George  E.  West  a  party  to  the  con- 
tract? "  The  first  was  fully  answered  by  the  general  verdict, 
and  the  second  by  a  verdict  in  his  favor. 

In  sec.  181,  Civil  Code,  it  is  provided,  "  In  an  action  for 
the  recovery  of  money  only  or  specific  property,  the  jur3%  in 
their  discretion,  may  render  a  general  or  special  verdict." 

"  In  all  other  cases,  the  court  may  direct  the  jury  to  find 
a  special  verdict  in  writing,"  etc. 

In  the  case  this  subsequently  became,  it  was  discretionary 
with  the  jury.  The  court  had  no  power  to  order  special 
findings.     See  Thompson  v.  Gregor^  11  Colo.  534. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed, 
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Board  of  County  CoMMissioiirERS  of  Prowers  County, 
Plaintiff  in  Error,  v.  Pueblo  &  Arkansas  Valley 
Railroad  Company,  Defendant  in  Error. 

1.  Statutory  Constbuction. 

^Vlien  a  statute  gives  a  Dew  power  and  at  the  same  time  proTides  the 
means  of  executing  it,  the  power  can  be  executed  in  no  other  way. 

2.  Taxation — School  Taxes. 

The  power  to  levy  a  special  tax  in  a  school  district  of  the  third  class  is 
by  statute  vested  in  the  electors  thereof,  and  cannot  be  exercised 
by  tlie  board  of  directors. 

Error  to  the  District  Court  of  Prowers  County. 

Mr.  J.  B.  Traxler,  for  plaintiff  in  error. 

Mr.  Charles  E.  Gast  and  Mr.  C.  C.  Goodale,  for  de- 
fendant in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

An  agreed  statement  of  facts  was  filed  in  the  court  below 
from  which  it  appears  that  school  district  number  18  in  the 
county  of  Prowera  was  a  school  district  of  the  third  class ; 
that  the  defendant  had  taxable  property  in  the  district  to  the 
value  of  $51,425 ;  that  on  the  4th  day  of  May,  1891,  the  an- 
nual meeting  of  the  electors  of  the  school  district  was  held, 
and  a  director  elected  for  the  term  of  three  vears.  At  such 
annual  meeting  no  question  in  regard  to  a  special  school  tax 
was  submitted  to  the  electors,  and  no  vote  taken.  No  special 
meeting  of  the  electors  was  called  or  had  during  the  year, 
consequently  such  question  was  in  no  way  submitted  to  the 
electors.  Some  time  during  the  month  of  May  the  directors 
of  the  district  met,  and  ordered  a  special  district  school  tax 
of  7  mills  on  the  jdollar  on  the  taxable  property  of  the  district. 
A  certificate  of  such  levy  was  filed  with  the  board  of  county 
commissioners  (plaintiff  in  error),  the  tax  assessed  with  other 


1893.]  Co.  Commissioners  v.  R.  R.  Co.  899 

taxes.  The  amount  of  such  speciail  tax  against  the  property 
of  the  defendant  amounted  to  $359,98,  the  payment  of  which 
was  resisted,  an  action  instituted.  Upon  the  hearing  the  suit 
was  dismissed. 

Only  one  question  is  involved :  Had  the  directors  the  power 
to  make  the  assessment?  The  right  and  power  of  school  dis* 
tricts  to  assess  and  collect  special  taxes  for  school  purposes 
is  purely  statutory.  No  aid  in  the  determination  of  the  ques- 
tion can  be  gained  from  outside  sources ;  it  can  only  be  de- 
termined from  the  statutory  provisions  and  their  construction, 
according  to  well  known  and  generally  accepted  rules. 

In  sec.  3036,  Gen'l  Stat.,  it  is  ordered,  "  In  districts  of  the 
fii-st  and  second  classes  the  boards,  after  organization,  shall 
exercise  all  the  powers  given  to  the  electors  of  districts  of  the 
third  class  aS  specified  in  sec.  62  ( GenH  Stat.^  sec.  3058)  of 
this  acty 

In  sec.  3058  it  is  provided,  "  The  qualified  electors  of  dis- 
tricts of  the  third  class^  when  assembled  at  any  regular  or 
special  meeting,  shall  have  power :  *  *  « 

'*  Fourth.  To  order  such  tax  on  taxable  property  of  the  dis- 
trict as  the  meeting  shall  deem  sufficient  for  any  of  the  fol- 
lowing purposes."     (Enumerating  them.) 

Sec.  61  (8057)  is  as  follows : — "  In  any  district  of  the  third 
class  the  board  of  directors  may  at  any  time  call -a  special 
meeting  of  the  electors  of  such  district  for  any  of  the  pur- 
poses specified  in  section  sixty-two  (62)  of  this  act,  and  it 
shall  be  their  duty  to  call  such  meeting,  if  petitioned  so  to 
do  by  ten  (10)  legal  voters  of  the  district.  Notices,  specify- 
ing the  time,  place  and  object  of  such  meeting,  shall  be  posted 
in  three  (3)  public  places,  one  of  which  sliall  be  at  the  place 
of  meeting,  at  least  twenty  (20)  days  prior  to  the  time  of 
holding  such  meeting." 

By  sec.  29  of  the  acts  of  1887,  p.  398,  sec.  67  was  amended 
as  follows :  "  On  or  before  the  day.  designated  by  law  for  the 
commissioners  of  each  county  to  levy  the  requisite  taxes  for 
the  then  ensuing  year,  the  school  board  in  each  district  shall 
certify  to  the  county  commissioners  the  number  of  mills  per 
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dollar  which  it  is  necessary  to  levy  on  the  taxable  property 
of  the  district,  to  raise  a  special  fund  for  any  of  the  purposes 
specified  in  section  51  of  this  chapter,  and  the  county  com- 
missionei's  shall  cause  the  same  to  be  levied  at  the  same  time 
that  other  taxes  are  levied,  and  the  amount  of  such  special 
tax  which  shall  l)e  assessed  to  each  tax-payer  of  such  district, 
shall  be  placed  in  a  sepamte  column  of  the  tax-book,  which 
shall  be  headed  '  Special  School  Tax  ; '  Provided,  That  a 
school  board  of  a  district  of  the  third  class  shall  not  certify, 
as  above,  to  a  higher  rate  than  fifteen  mills  per  dollar." 

Also  last  clause  :  "  And,  provided  further,  That  the  board 
of  any  district  may  order  the  levy  of  not  to  exceed  one  tenth 
of  one  mill,  the  proceeds  of  which  shall  be  used  exclusively 
in  the  purchase  of  books  for  a  library,  to  be  open  to  the  pub- 
lic, under  such  rules  as  the  disti'ict  board  may  deem  needful 
for  the  proper  care  of  the  said  library." 

It  will  be  seen  that  in  distiicts  of  the  third  class  the  power 
to  levy  a  special  tax  is  conferred  only  upon  the  electors.  No 
power  is  given  the  board  of  director  to  levy  any  special  tax, 
unless  the  last  paragraph  of  sec.  29  of  the  act  of  '87  should  be 
construed  as  allowing  the  board  to  levy  the  tax  of  one  tenth  of 
one  mill  for  library  purposes.  Whether  it  does  or  does  not  is 
not  necessary  to  be  determined  in  this  case.  According  to 
well  established  rules  of  statutory  construction,  in  districts  of 
the  third  class,  the  power  being  vested  in  the  electors,  is  to  the 
exclusion  of  the  board  of  directors,  and  the  power  could  not 
be  assumed  without  an  a£Srmative  provision  authorizing  it ; 
none  such  is  found.  "  When  a  statute  gives  a  new  power 
and  at  the  same  time  provides  the  means  of  executing  it, 
those  who  claim  the  power  can  execute  it  in  no  other  way." 
Andover  ^  Turnpike  Co.  v.  Gould^  6  Mass.  40;  Franklin 
Glass  Co.  V.  White,  14  Mass.  286. 

*'  Where  an  act  of  parliament  gives  authority  to  one 
person  expressly,  all  others  are  excluded.  A  special  power 
is  ever  to  be  strictly  pursued."  Potter's  Dwar.  on  StaU 
275. 

"  A  purely  statutory  authority  or  right  must  be  pursued  in 
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strict  compliance  with  the  terms  of  the  statute."  Endlich  on 
Stat.  498  ;  Hex  v.  Loxdale^  1  Burr.  145 ;  Bex  v.  AU  Saints j 
18  East.  143. 

"  Statutes  by  the  authority  of  which  a  citizen  may  be  de- 
prived of  his  estate  must  have  the  strictest  construction,  and 
the  power  conferred  must  be  executed  precisely  as  it  is  given, 
and  any  departure  from  it  will  vitiate  the  proceedings ;  and 
this  is  so  whether  it  be  in  the  exercise  of  a  public  or  private 
authority,  whether  it  be  ministerial  or  judicial."  Potter's 
Dwar.  on  Stat.  146 ;  Sherwood  v.  Reade,  7  Hill  (N.  Y.),  481 ; 
Striker  v.  KeUey,  2  Denio  (N.  Y.),  328. 

These  are  but  a  few  of  the  many  authorities  based  upon 
the  well  known  maxim,  ^^  Expreasio  unites  est  ezclvsio  alte- 
ni«r."  They  might  be  multiplied  indefinitely.  The  power 
to  assess  a  special  tax  in  school  districts  of  the  third  class, 
being  by  statute  conferred  only  upon  the  electors,  the  assump- 
tion of  the  power  by  the  directors  was  unwarranted  and  the 
levy  invalid. 

The  judgment  dismissing  the  action  must  be  affirmed. 

Affirmed* 


Lawbbnoe,  Appellant,  v.  Weir,  Appellee. 

1.  Broksb's  GoMHissioir. 

Before  a  broker  can  be  said  to  have  earned  his  commission  he  must 
produce  a  purchaser  who  is  ready,  wiUing  and  able  to  purchase  the 
property  upon  the  terms  and  at  the  price  designated  by  the  princi- 
pal, and  he  must  have  been  the  efficient  agent  or  procuring  cause  of 
the  sale. 

2.  PBAcncs. 

A  verdict  which  is  so  clearly  against  an  overwhelming  weight  of  testi- 
mony that,  if  not  willfully  wrong,  it  could  have  resulted  only  from 
misapprehension  or  mists^e  of  the  law,  should  be  set  aside. 

Appeal  J^rom  the  District  Court  of  Arapahoe  County. 
Vol.  Ill— 26 
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Mr.  F.  A.  Williams,  for  appellant. 

Mr.  Richard  Wolfe,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellee  (plaintifiE  below)  brought  the  suit  to  recover  com- 
missions alleged  to  have  been  earned  as  a  real  estate  broker  in 
the  sale  of  a  residence  property  on  Ogden  street  in  the  city 
of  Denver,  owned  by  appellant  (defendant),  and  purchased 
by  P.  C.  Goudy,  Esq.  Defendant  was  the  owner  of  two  resi- 
dence properties,  one  new,  upon  Venice  street,  and  the  other, 
the  one  sold,  occupied  by  himself  and  family — ^placed  them 
for  sale  with  one  F.  Morey,  a  real  estate  broker  with  whom 
plaintiff  was  connected  in  some  way,  or  operating.  After 
the  sale  of  the  Ogden  street  property,  Morey  assigned  his 
claim  for  commissions  to  appellee,  who  instituted  the  suit. 
The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for  the 
plaintiff  for  $280.  Judgment  was  entered  upon  the  verdict, 
and  an  appeal  taken  to  this  court. 

Numerous  errors  are  assigned,  several  upon  the  admission 
and  rejection  of  evidence,  one  upon  the  refusal  of  the  court 
to  sustain  a  motion  for  a  nonsuit,  several  to  instructions  given 
and  refused,  and  a  geneml  one,  that  the  judgment  was  against 
the  law  and  the  evidence.  Most  of  them  will-be  disregarded. 
A  nonsuit  should  have  been  granted.  There  was  an  absolute 
failure  in  the  proof  of  the  plaintiff  to  make  a  case  within  the 
law  governing  such  transactions,  and  the  verdict  was  so  clear- 
ly against  an  overwhelming  weight  of  testimony,  that  if  not 
willfully  wrong  it  could  only  have  resulted  from  misappre- 
hension, or  mistake  of  the  law. 

The  law  in  this  class  of  cases  is  well  settled.  First,  before 
the  broker  can  be  said  to  have  earned  his  commission  he  must 
produce  a  purchaser  who  is  ready,  willing  and  able  to  pur- 
chase the  property  upon  the  terms  and  at  the  price  designated 
by  the  principal.  Second,  the  broker  must  be  the  efficient 
agent  or  procuring  cause  of  the  sale.     He  must  find  the  pur- 
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chaser,  and  the  sale  must  proceed  from  his  efforts  acting  as 
broker.  Bahcock  v.  Merritt^  1  Colo.  Ap.  84 ;  Hungerford  v. 
Hick%^  89  Conn.  259 ;  Tombs  v,  Alexander^  101  Mass.  255 ; 
Bernard  v.  Marmaty  3  Keyes  (N.  Y.)  203 ;  Reese  v.  Spruance^ 
45  111.  308 ;  McClure  v.  Paine,  41  N.  Y.  561 ;  Lloyd  v.  Mat- 
thews,  61  N.  Y.  124 ;  Lyon  v.  Mitchell^  36  N.  Y.  235 ;  Briggs 
V.  Motoe,  4  Keyes  (N.  Y.)  424 ;  Murray  v.  Currie,  7  Car.  & 
P.  584 ;   Wilkinson  v.  Martin,  8  Car.  &  P.  5. 

To  apply  the  law  and  make  the  opinion  intelligible,  an  ex- 
amination and  synopsis  of  the  evidence  is  necessary.  One 
fact  is  well  established — that  appellee  and  Goudy  were  nego- 
tiating for  the  sale  and  purchase  of  the  Venice  street  property, 
which  would  have  been  consummated  but  for  a  stable,  con- 
sidered a  nuisance,  on  land  adjoining,  which  the  defendant 
could  not  get  removed,  and  the  purchase  was  abandoned. 
During  the  negotiations  defendant  and  Goudy  had  not  met ; 
defendant  was  represented  by  the  plaintiff. 

In  regard  to  the  Ogden  street  property,  finally  purchased, 
plaintiff  testified  that  while  negotiations  were  going  on  in 
regard  to  the  Venice  street  property  "  I  mentioned  the  other 
property  to  them  (Goudy  and  Cloud),  and  on  the  way  home 
pointed  out  to  them  the  Ogden  street  property.  Idorit  know 
that  in  pointing  it  out  I  said  whose  it  was^  "  I  drove  Mr. 
Goudy  past  the  Ogden  street  property  at  first  *  *  *  and 
pointed  it  out  while  I  was  showing  other  properties  to  Mr. 
Goudy."  Again,  *'  I  say  Cloud  and  Goudy  went  out  with 
me  riding,  to  look  at  some  property,  and  I  pointed  out  this 
property  to  them  on  the  way,  riding  in  the  buggy  on  Ogden 
street.  I  went  down  in  front  of  the  propeity.  I  did  not 
afterwards  take  either  of  them  to  the  property." 

This  is  all  of  the  plaintiff's  testimony  directly  connecting 
him  with  the  transaction.  He  never  informed  his  alleged 
principal  that  he  had  a  possible  purchaser;  never  gave  Goudy 
the  name  of  the  owner  of  tlie  property,  never  brought  the 
parties  together,  nor  gave  a  price,  nor  showed  the  property. 
His  only  claim  is  that  in  company  with  Goudy  and  Cloud  he 
drove  by  the  propeity  and  from  the  street  pointed  it  out  as 
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being  for  sale,  and  this  was  shown  by  Goudy  and  Cloud  to 
have  been  a  mistake.  Considerable  evidence  by  Morey  and 
plaintiff  was  admitted  in  regard  to  negotiations  with  Cloud, 
who  was  assumed  to  be  the  agent  of  Goudy,  which  was  denied 
by  Cloud  and  Goudy.  It  is  not  important  to  determine  which 
is  correct ;  no  agency  of  Cloud  has  been  established,  and  the 
fact  was,  he  was  not,  at  the  time  of  the  alleged  interviews, 
the  agent  of  Goudy  to  buy,  but  was  trying  to  find  some  suit- 
able property  to  sell  to  him  in  the  hopes  of  making  a  com- 
mission from  the  owner,  consequently  the  testimony  in  regard 
to  interviews  with  Cloud,  without  establishing  an  agency, 
was  improperly  admitted.  Nearly  all  the  testimony  given 
by  Morey  was  inadmissible ;  it  was  in  regard  to  his  conver- 
sations with  the  plaintiff — ^his  own  agent,  and  Cloud,  the  as- 
sumed agent  of  Goudy — but  nothing  as  to  the  defendant  or 
Goudy,  and  the  sale  of  the  Ogden  street  property. 

Goudy  was  called  by  the  plamtiff^  was  clearly  a  disinter- 
ested witness.  His  testimony,  by  which  plaintiff  was  bound, 
should  have  been  conclusive  of  the  whole  case.  He  minutely 
detailed  the  entire  transaction  from  fii-st  to  last,  showing  that 
the  plaintiff  in  no  way  participated  in  the  transaction  ;  that 
plaintiff  never  mentioned  the  property  as  being  for  sale ;  that 
plaintiff  did  not  drive  through  the  street  even,  and  point  it 
out  to  him ;  in  fact,  did  not  drive  into  Odgen  street  at  all, 
and  in  this  he  was  corroborated  by  Cloud,  who  plaintiff  al- 
leged was  with  them  on  the  occasion.  Goudy  narrated  the 
circumstances  under  which  he  first  met  the  defendant,  made 
his  acquaintance,  and  learned  of  the  Ogden  street  property 
from  him.  Goudy  was  anxious  to  buy  the  Venice  street 
property,  if  the  stable  nuisance  could  be  abated.  After  some 
three  weeks'  negotiation  with  plaintiff,  without  getting  any- 
thing definite  in  regard  to  the  removal  of  the  stable,  he 
stopped  at  the  property  on  Venice  street  and  found  Mrs. 
Lawrence,  wife  of  the  defendant,  preparing  the  house  for  oc- 
cupancy. With  a  view,  if  possible,  of  concluding  a  purchase, 
he  asked  her  where  Mr.  Lawrence  (defendant)  could  be 
found,  and  was  directed  to  the  Ogden  street  property,  where 
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he  found  him.  It  wus  the  first  time  they  had  met,  or  that  he 
(Goudy)  had  any  knowledge  whatever  of  the  property.  The 
house  was  torn  up  for  modern  improvements,  and  defendant 
informed  him  when  they  were  completed  the  property  would 
be  for  sale.  A  day  or  two  after  Mr.  and  Mra.  Goudy  exam- 
ined the  house  and  got  the  proposed  price,  after  the  improve- 
ments were  completed. 

The  negotiations  between  defendant  and  Goudy  commenc- 
ed on  the  basis  of  the  defendant  completing  a  portion  of  the 
improvements  and  Goudy  assuming  the  balance — there  was 
a  difference  in  regard  to  the  price.  Goudy,  who  was  going 
away,  employed  Cloud,  giving  him  a  certain  amount,  provided 
he  succeeded  in  getting  the  property  at  a  certain  price. 
Cloud  met  defendant,  and  after  two  or  thi*ee  interviews  the 
price  was  made  satisfactory,  and  on  Goudy's  return,  about 
three  days  after,  the  purchase  was  closed.  This  was  the 
only  agency  of  Cloud  for  Goudy.  This  it  will  be  remembered 
was  the  evidence  of  plaintiff's  witness,  showing  conclusively 
no  participation  of  tlie  plaintiff.  This  was  supplemented  and 
coiToborated  in  every  important  particular  l>y  the  defendant 
and  by  Cloud,  who  were  called  for  the  defense. 

Taking  the  case  as  made  by  plaintiff,  alone,  it  will  at  once 
be  seen  that  it  did  not  comply  with  the  requirements  of  the 
law,  and  when  even  that  was  destroyed  by  his  own  witness, 
Goudy,  it  is  apparent  that  the  court  erred  in  refusing  the 
motion  for  a  nonsuit. 

The  verdict  of  the  jury  was  not  only  unwarranted  by  the 
evidence,  but  directly  against  it.  There  was  no  conflict  in 
the  legal  acceptation  of  the  term,  the  only  conflict  was  be- 
tween the  plaintiff  and  his  own  witness  Goudy,  whose  evi- 
dence was  destructive  of  his  case. 

It  is  not  necessaiy  to  review  the  insti*uctions.  They  were 
evidently,  some  of  them  at  least,  utterly  disregarded  by  the 
jury,  and  for  that  reason  the  verdict  should  have  been  set 
aside.  Suits  of  this  character,  having  no  legal  foundation, 
or  at  least  very  questionable  in  character,  have  become  quite 
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frequent ;  far  too  frequent.  The  rules  of  law  are  plain  and 
simple.  ^'  The  broker  must  be  the  efficient  agent  or  procuring 
cause  of  the  sale.  The  means  employed  by  him  and  hi$  ef- 
forts must  result  in  the  sale.  He  must  find  the  purchaser  and 
the  sale  must  proceed  from  his  efforts  acting  as  broker." 

These  facts  legally  established  by  competent  evidence  en- 
title the  broker  to  his  commission,  and  the  courts  will  aid  in 
its  recovery,  but  nothing  short  of  this  will  suffice ;  it  opens 
up  too  broad  a  field  for  the  practice  of  fraud  and  the  levjring 
of  unwarranted  tribute.  The  law  in  this  class  of  cases  has 
been  strained  to  its  utmost  tension,  and  juries  go  no  fui-ther 
than  courts.  Judgments  have  been  obtained  on  the  most 
shadowy  grounds  of  supposed  intervention  by  the  broker. 
If  the  broker  honestly  earns  his  fee  he  should  have  it,  but  the 
property  owner  seems  to  be  the  party  needing  protection. 

In  this  case  the  broker  employed  was  Mr.  Morey.  No 
contract  was  made  with  the  plaintiff.  That  the  claim  was 
not  prosecuted  by  Mo]*ey,  but  assigned  to  plaintiff,  is  a  cir- 
cumstance that  should  not  pass  unnoticed. 

The  judgment  will  be  reversed  and  cause  remanded. 

Reversed. 


ssc  ^  Jones,  Plaintiff  in  Error,  v.  Sxtlltvan,  Defendant 

\lm\  IN  Error. 

Appellate  Phactiob. 

When  the  testimony  is  conflicting  and  the  judgment  is  not  manifestly 
against  the  weight  of  the  eyidence,  it  wiU  not  be  disturbed* 

Urrar  to  the  District  Court  of  Chilpin  County. 
Mr.  Robert  E.  Foot,  for  plaintiff  in  error. 
Mr.  Hugh  Butler,  for  defendant  in  error. 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

Several  questions  are  presented  by  the  record  in  this  case, 
only  one  of  which  it  will  be  necessary  to  notice.  The  plain- 
tiff below,  who  is  plaintiff  in  error  here,  alleges  that  on 
June  23,  1876,  she  conveyed  to  the  defendant,  Dennis  Sulli- 
van, an  undivided  one  half  of  the  Potosi  lode,  in  Nevada  min- 
ing district,  Gilpin  county,  Colorado,  the  consideration  being 
that  defendant  would  endeavor  to  effect  a  sale  of  the  prop- 
erty ;  that  afterwards,  on  August  14, 1876,  upon  the  pretense 
by  him  that  he  could  more  conveniently  adverse  the  appli- 
cation for  United  States  patent  of  the  Burrough's  Extension 
lode,  which  conflicted  in  its  surface  boundaries  with  tlie  Po- 
tosi, if  the  title  to  the  whole  claim  was  in  him,  she  conveyed 
to  him  the  remaining  one  half  of  the  Potosi,  he  agreeing  that 
when  the  adverse  was  made  he  would  reconvey  this  half  to 
her ;  that  defendant  after  relocating  the  claim  as  the  Kansas 
lode,  sold  it  to  one  James  C.  Fagan,  and  has  never  accounted 
to  plaintiff  for  her  interest  in  the  property,  or  reconveyed  it 
to  her.  Some  other  matters  are  alleged,  but  as  they  have  no 
connection  with  the  controlling  question  in^  the  case  it  is  un- 
necessary to  state  them. 

Defendant  answers,  denying  the  consideration  as  it  is  al- 
leged in  the  complaint ;  and  avers  that  he  purchased  plain- 
tiff's interest  in  the  property  for  five  hundred  dollars.  The 
only  witnesses  to  the  transaction  were  Aaron  M.  Jones,  the 
husband  of  the  plaintiff,  through  whom  as  her  agent  the 
transfer  was  negotiated  and  consummated,  and  the  defend- 
ant. Jones'  testimony  supported  the  complaint,  and  Sulli- 
van's the  answer.  Their  testimony  was  in  direct  conflict. 
There  were  some  circumstances  shown  which  seemed  to  cor- 
roborate Sullivan.  Their  testimony  was  given  in  open  court, 
and  after  hearing  it  the  court  gave  judgment  for  defendant. 

The  judge  before  whom  the  cause  was  tried  possessed  ad- 
vantages for  judging  of  the  credibility  of  the  witnesses,  and 
arriving  at  the  facts,  of  which  we  are  deprived.  He  not  only 
heard  the  witnesses,  but  saw  their  manner  and  bearing,  and 
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was  therefore  better  qualified  to  draw  correct  conclusions 
from  the  testimony  than  we  are.  The  judgment  is  not  man- 
ifestly against  the  weight  of  the  evidence  ;  on  the  contrary, 
if  there  is  a  preponderance,  we  think  it  is  in  favor  of  the  judg- 
ment rendered,  which  we  cannot  do  otherwise  than  affirm. 

Affirmedm 
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The  Denver  and  Berkley  Park  Rapid  Transit  Com- 
pany, Appellant,  v.  Dwyer,  Appellee. 

1.  Contributory  Neolioencb,  when  a  Question  of  Law. 

The  question  of  negligence  is  a  mixed  one  of  law  and  fact,  and  when  a 
case  is  merely  one  of  negligence  against  negligence,  if  from  the 
entire  evidence  it  clearly  appears  that  the  injured  party  acted  other- 
wise than  as  a  man  of  ordinary  prudence,  and  was  guilty  of  negli- 
gence contributing  to  the  injury,  the  question  becomes  one  of  law 
and  may  be  determined  by  the  court  without  submitting  it  to  the 
jury. 

2.  Contributory  Negligence,  when  not  a  Bar. 

Notwithstsinding  a  plaintiff  may  have  been  guilty  of  contributory  neg- 
ligence, yet  if  the  defendant,  with  knowledge  of  his  exposed  condi- 
tion, failed  to  exercise  reasonable  care  and  prudence  to  avoid  the 
consequences  of  his  negligence,  he  may  nevertheless  recover. 

3.  Instructions. 

Instructions  in  an  action  for  damages  for  personal  injuries  should  be 
clear  and  definite  as  to  facts,  the  existence  of  which  would  create  a 
liabiUty. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  James  H.  Brown,  Milton  Smith  and  Mr.  A. 
B.  Seaman,  for  appellant. 

Mr.  George  D.  Talbot  and  Mr.  Ralph  Talbot,  for 

appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 


The  Denver  and  Berkley  Rapid  Transit  Company  was,  on 
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the  25th  day  of  July,  1890,  a  corporation,  owning  and  oper- 
ating a  line  of  railway  in  Arapahoe  county,  Colorado,  and 
was  a  common  carrier  of  passengers  for  hire.  This  railway 
was  a  street  railway,  drawn  by  a  steam  motor,  and  at  its  ter- 
minus nearest  Denver,  connected  with  a  cable  line  running 
into  the  city.  On  the  day  named,  Michael  Dwyer,  the  plain- 
tiff, was  a  laborer  in  the  employ  of  the  defendant,  working 
upon  its  railroad  bed  and  tracks,  under  the  direction  and 
control  of  a  section  boss  in  its  service.  When  its  employees 
were  working  on  its  road  at  a  point  remote  from  Denver,  it 
was  its  custom,  at  the  close  of  the  day's  work,  to  transport 
them  back  to  the  city  on  a  hand  car.  On  the  evening  of  the 
day  mentioned,  when  the  work  had  closed,  the  hand  car  being 
absent,  plaintiff  and  his  fellow  workman  were  ordered  by  the 
section  boss  to  board  one  of  the  defendant's  passing  trains, 
but  not  to  mingle  with  the  passengers  ;  and  the  cars  being 
somewhat  crowded,  plaintiff  took  a  seat  on  the  front  plat- 
form of  the  motor.  This  platform  was  an  open  space  about 
eighteen  inches  wide,  running  across  the  motor,  with  an  iron 
guard  in  front,  and  the  boiler  and  machinery  of  the  motor 
behind.  Plaintiff  took  a  seat  on  the  right  side  of  the  motor, 
resting  his  feet  on  a  bar  or  step  perpendicularly  under  the 
edge  of  the  platform,  with  his  knees  necessarily  projecting 
beyond  the  edge  of  the  platform,  which  was  on  a  line  with 
the  side  of  the  motor. 

At  the  Denver  terminus  of  the  railway  there  was  what  is 
termed  a  "  Y,"  with  an  automatic  switch  where  the  first  arm 
of  the  "  Y  "  left  the  main  track,  and  another  switch  thrown 
by  hand  where  this  arm  joined  the  other  to  make  the  stem  of 
the  *^  Y."  Beyond  this  on  the  stem  was  a  coal  house,  and 
between  the  last  switch  and  the  coal  house,  on  the  side  occu- 
pied by  plaintiff,  was  a  perpendicular  embankment  caused 
by  a  cut,  and  which  was  so  close  to  the  track  that  in  places 
the  motor  grazed  it  as  it  passed.  There  was  evidence  that 
trains  were  accustomed  to  stop  between  the  automatic  and 
the  hand  switch  for  the  purpose  of  having  the  switch  thrown, 
so  that  they  could  pass  upon  the  stem  of  the  ^^  Y,"  and  that 
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at  this  place  passengers  on  the  train  usually  left  it  and  others 
entered  it,  after  which  the  train  passed  upon  the  stem  of  the 
^^Y,"  and  then  backed  up  a  short  distance  on  the  other  arm 
to  the  regular  station  of  the  defendant.  Plaintiff  boarded 
the  motor  on  this  occasion  with  the  intention  of  alighting 
when  it  reached  the  stopping  place  between  the  switches. 
As  he  mounted  the  motor  he  spoke  to  the  engineer,  saying 
that  he  thought  this  as  comfortable  a  place  as  he  could  get, 
to  which  the  engineer  replied  that  it  was.  There  was  evi- 
dence that  the  engineer  could  plainly  see  him  where  he  was 
sitting.  There  was  also  evidence  that  plaintiff  and  his  co- 
employees,  in  addition  to  the  order  from  the  section  boss,  had 
oitiers  from  defendant's  superintendent  to  ride  to  and  from 
tlieir  work  on  the  train  when  the  hand  car  was  absent. 
Plaintiff  was  a  laborer  and  about  sixty  years  of  age. 

On  the  evening  in  question,  before  the  arrival  of  the  train 
at  the  stopping  place  between  the  switches,  the  hand  switch 
was  thrown  by  a  man  stationed  there,  relieving  defendant's 
servants  on  the  train  from  that  duty,  and  rendering  it  unnec- 
essary for  the  train  to  stop  for  that  purpose.  There  is  evi- 
dence that  occasionally  this  was  done.  In  the  expectation 
of  alighting  at  this  stopping  place,  plaintiff  had  arisen  from 
his  sitting  posture,  and  was  standing  on  the  bar  or  step  with 
his  knees  still  projecting,  his  body  necessarily  somewhat 
thrown  forward  on  account  of  the  position  of  the  step,  and 
holding  on  to  the  iron  guard  or  railing  of  the  platform.  The 
train  did  not  stop,  but  passed  the  switch  at  a  considerable 
rate  of  speed,  and  continued  until  it  entered  the  cut  some 
sixty  or  seventy  feet  further  on,  and  brought  plaintiff  into 
.  violent  contact  with  the  embankment,  broke  his  leg  and 
otherwise  injured  him.  At  the  close  of  plaintiff's  case,  de- 
fendant moved  the  court  for  a  nonsuit  on  the  ground  of  con- 
tributory negligence.     The  motion  was  denied. 

The  question  of  negligence  is  a  mixed  one  of  law  and  fact, 
and  where  a  case  is  merely  one  of  negligence  against  negli- 
gence, if  from  the  entire  evidence  it  clearly  appears  that  the 
injured  party  acted  otherwise  than  as  a  man  of  ordinary  pru- 
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dence  would  have  done  in  like  circumstances,  and  was  guilty 
of  negligence,  contributing  to  the  injury,  the  question  be- 
comes one  of  law  and  may  be  determined  by  the  court  with- 
out submitting  it  to  the  jury.  But  the  instances  in  which 
this  has  been  done  are  rare,  and  to  justify  a  court  in  thus  dis- 
posing of  the  question,  the  negligence  must  be  clearly  defined 
and  palpable. 

As  the  judgment  below  must  be  reversed  upon  other 
grounds  we  deem  it  unnecessary  to  pass  upon  the  legal  effect 
of  the  evidence  concerning  plaintiff's  negligence,  or  to  say, 
as  a  matter  of  law,  whether  or  not  his  occupancy  of  the  motor 
platform,  with  a  portion  of  his  person  projecting  therefrom, 
or  his  assuming  a  standing  posture,  when  the  train  approach- 
ed the  switch,  constituted  such  negligence. 

It  is  well  settled  that  notwithstanding  the  plaintiff  may 
be  chargeable  with  negligence,  without  which  he  would  not 
have  received  the  injuiy  complained  of,  yet,  if  the  defend- 
ant with  knowledge  of  his  exposed  situation,  did  not  exer- 
cise reasonable  care  and  prudence  to  avoid  the  consequences 
of  his  negligence,  he  may  nevertheless  recover.  Whether  or 
not  the  place  between  the  switches  where,  as  the  evidence 
tends  to  show,  defendant's  trains  were  accustomed  to  stop, 
and  passengers  to  leave,  and  others  enter,  was  such  regular 
stopping  place  that  the  public  and  persons  riding  on  the 
trains  had  a  right  to  rely  upon  being  able  to  alight  there,  was 
a  question  exclusively  for  the  jury.  But  whether  such  was 
the  fact  or  not,  it  was  the  duty  of  the  engineer  in  charge  of 
the  motor  to  stop  the  train  before  it  reached  the  embank- 
ment, if  he  knew  the  dangerous  position  of  plaintiff  in  time 
to  bring  the  train  to  a  halt,  and  failing  in  that  the  prior  neg- 
ligence, if  any,  of  plaintiff  would  not  excuse  him. 

In  Inland  ^  Seaboard  Coasting  Co.  v.  TohoUy  139  U.  S.  558, 
the  court  approved  the  following  instruction  given  by  the 
court  below :  ^^  There  is  another  qualification  of  this  rule  of 
negligence,  which  it  is  proper  I  should  mention.  Although 
the  rule  is  that,  even  if  the  defendant  be  shown  to  have  been 
guilty  of  negligence,  the  plaintiff  cannot  recover,  if  he  him- 
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self  be  shown  to  have  been  guilty  of  contributory  negligence 
which  may  have  had  something  to  do  in  causing  the  accident ; 
yet  the  contributory  negligence  on  his  part  would  not  exon- 
erate the  defendant,  and  disentitle  the  plaintiff  from  recover- 
ing, if  it  be  shown  that  the  defendant  might,  by  the  exercise 
of  reasonable  care  and  prudence,  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence."  Concerning  this  in- 
sti'uction,  Mr.  Justice  Gray,  delivering  the  opinion  of  the 
court,  says :  ^^  The  qualification  of  the  general  rule,  as  thus 
stated,  is  supported  by  decisions  of  high  authority,"  citing  a 
number  of  cases.  The  principle  has  been  frequently  an- 
nounced, both  by  English  and  American  courts  ;  there  is,  so 
far  as  we  are  aware,  no  conflict  of  authority  upon  the  sub- 
ject ;  and  if  the  question  had  been  properly  submitted  to  the 
jury  by  the  instructions,  we  would  not  be  disposed  to  disturb 
the  verdict. 

At  the  instance  of  plaintiff,  the  court  instructed  the  jury 
as  follows :  "  The  juiy  are  instructed  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  on  the  platform  or 
steps  of  the  engine  with  the  knowledge  of  the  engineer  of 
said  train,  and  that  the  servants  and  employees  of  the  de- 
fendant company  failed  to  stop  said  train  at  the  usual  stop- 
ping place  of  the  train  on  said  road,  if  you  find  that  there 
was  such  usual  stopping  place,  and  that  the  said  train  was 
run  into  said  cut  and  embankment  without  stopping  at  said 
usual  stopping  place,  then  the  verdict  of  the  jury  must  be  for 
the  plaintiff  and  against  the  defendant,  unless  the  jury -should 
further  find  from  the  evidence  that  after  the  said  train  had 
passed  said  usual  stopping  place,  and  had  failed  to  stop 
thereat,  the  plaintiff  could,  nevertheless,  by  the  exercise  of 
ordinaiy  care  and  prudence,  such  as  persons  usually  exercise 
under  similar  circumstances,  have  avoided  the  accident  and 
placed  himself  in  a  safe  position.  And  if  you  find  from  the 
evidence  that  there  was  suflBcient  time  and  opportunity  after 
said  train  had  passed  its  usual  stopping  place,  if  you  find 
there  was  a  usual  stopping  place,  without  stopping  there,  for 
the  plaintiff  to  have,  in  the  exercise  of  ordinary  care  and 
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caution,  avoided  the  danger,  then,  in  that  event,  you  must 
find  for  the  defendant  and  against  the  plaintiff,  unless  you 
further  find  that,  notwithstanding  the  contributory  negli- 
gence of  the  plaintiff,  the  defendant,  knowing  of  the  danger, 
could,  by  the  exercise  of  ordinary  care  and  caution,  have 
avoided  the  injury."  This  instruction  attemptn  to  fix  a  lia- 
bility upon  the  defendant  if  its  engineer  knew  that  plaintiff 
was  upon  the  platform  of  the  motor.  It  puts  the  case  in  the 
alternative,  ^^  the  platform,  or  the  steps,"  and  so  makes  the 
engineer's  knowledge  that  he  was  upon  the  platform  merely, 
a  constituent  part  of  the  negligence  charged  against  the  de- 
fendant. The  testimony  is  clear  that  the  engineer  knew 
that  plaintiff  was  somewhere  on  or  about  the  platform,  and 
the  instruction  being  without  qualification  as  to  the  engi- 
neer's knowledge  of  his  dangerous  position  there,  was  cer- 
tainly misleading.  The  evidence  is  that  he  might  have 
occupied  such  position  on  the  platform,  that  he  would  have 
been  safe  from  harm,  or  at  least  would  not  have  suffered  the 
injuiy  of  which  he  complains.  It  was  not  because  he  was 
upon  the  platform,  but  because  a  part  of  his  person  projected 
beyond  the  edge  of  the  platform  and  the  side  of  the  motor, 
that  he  came  in  contact  with  the  embankment  and  was  hurt. 
The  engineer,  in  order  to  be  chargeable  with  want  of  care  to 
avoid  the  accident,  must  have  known  something  more  than 
that  plaintiff  was  either  on  the  platform  or  on  the  steps ;  he 
must  have  known,  or  his  position  must  have  been  such  that 
he  ought  to  have  known,  that  plaintiff  was  so  situated  that 
if  the  train  proceeded  he  was  in  danger  of  injury.  It  is  true 
that  the  jury  are  instructed  that,  notwithstanding  the  con- 
tributory negligence  of  the  plaintiff,  he  is  entitled  to  a  ver- 
dict, if  the  defendant,  knowing  of  the  danger,  could,  by  the 
exercise  of  ordinary  care  and  caution,  have  avoided  the  in- 
jury y  but  the  term  ^^  danger  "  as  used  in  the  instruction  is 
without  meaning,  unless  it  consisted  in  the  mere  fact  of  being 
upon  the  platform  or  the  steps.  The  other  instructions  refer 
to  plaintiff's  danger  in  a  similar  general  way.  Taking  these 
instructions  together,  their  effect  is  confusing,  there  is  no  dis- 
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tinction  made  between  the  fact  of  plaintifTs  occupancy  of  the 
platform,  and  the  manner  of  such  occupancy,  so  that  the  jury 
may  have  concluded  that  the  engineer's  knowledge  that  he 
was  upon  the  platform,  without  more,  would,  in  connection 
with  the  other  facts  proven,  authorize  their  verdict.  Whether 
a  state  of  facts  existed  which  created  a  liability  against  the 
defendant,  independently  of  any  contributory  negligence  of 
which  plaintiff  might  have  been  guilty,  should  have  been 
submitted  to  the  jury  definitely  and  clearly,  so  that  they 
could  have  intelligently  considered  and  weighed  the  evidence 
bearing  upon  the  question.  For  the  reason  that  this  was  not 
done,  the  judgment  must  be  reversed. 

Revetted. 
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The  Chicago  R.  I.  &  P.  Ry.  Co.,  Plaintiff  in  Error, 
V.  Ferguson,  Defendant  in  Error. 

The  Chicago  R.  I.  &  P.  Ry.  Co.,  Plaintiff  in  Error, 
V.  Campbell,  Defendant  in  Error. 

The  Chicago  R.  I.  &  P.  Ry.  Co.,  Plaintiff  in  Error, 
V.  Walsh,  Defendant  in  Error. 


1.  Mastrb  Ain>  SsBVAirr,  wnsir  Rblatioit  is  not  created. 

Where  the  principal,  using  due  care  in  the  selection  of  the  person,  en- 
ters into  a  contract  with  the  person  exercising  an  independent 
employment,  hy  virtue  of  which  the  latter  undertakes  to  accom- 
plish a  given  result,  being  at  liberty  to  select  and  employ  his  own 
means  and  methods,  and  the  principal  retains  no  right  or  power  to 
control  or  direct  the  manner  in  which  the  work  shall  be  done,  the 
contract  does  not  create  the  relation  of  principal  and  agent  or  mas- 
ter and  servant,  and  the  person  contracting  for  tlie  work  is  not  lia- 
ble for  the  negligence  of  the  contractor,  his  agents  or  servants  in 
the  performance  of  the  work. 

2.  Employment,  when  independent. 

An  employment  is  regarded  as  independent  when  the  person  renders 
service  in  the  course  of  an  occupation  representing  the  will  of  an 
employer  only  as  to  the  result  of  the  work,  and  not  as  to  the  means 
by  which  it  is  accomplished. 
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8.  iNSTBTJCnONB. 

Instmctioiu  which  aiwume  the  existence  of  a  fact  in  question  are  er- 
roneous. 

Error  to  the  County  Court  of  El  Pcuo  County, 

Messrs.  Pattisok,  Edsall  &  Whitted,  for  plaintiff  in 
error. 

Mr.  T.  A.  McMoBBis,  for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

The  three  cases  embrace  the  same  questions  and  issues, 
and  were  by  stipulation  of  counsel  submitted  upon  the  same 
briefs  and  arguments  of  counsel.  The  suits  were  in  the  na- 
ture of  trespass  to  real  property,  for  the  breaking  or  cutting 
of  fences,  entry  upon  the  lands  of  the  respective  plaintiffs 
(defendants  in  error),  and  alleged  damages ;  were  originally 
bix)Ught  before  a  justice  of  the  peace,  trials  had  resulting  in 
each  instance  in  a  small  judgment  against  plaintiff  in  error. 
Appeals  were  taken  to  the  county  court,  trials  had  to  a  jury, 
verdict  and  judgment  in  each  against  plaintiff,  and  appeals 
taken  to  this  court. 

Plaintiff  is  a  corporation  operating  a  railway.  By  an  act 
of  1874,  Gen'l  Stat.,  sec.  2796,  page  811,  it  was  provided  that 
every  railroad  corporation  operating  lines  of  road  within  the 
state  should,  each  year,  plow  fire  guards  on  each  side  of  its 
line.  In  compliance  with  the  requirements  of  the  statute,  in 
the  year  1891,  the  plaintiff,  by  contract,  let  the  plowing  of 
the  fire  guards,  from  some  point  in  El  Paso  county  to  the 
eastern  line  of  the  state,  to  one  Webb  at  a  given  price  per 
mile,  the  work  to  be  done  in  accordance  with  the  statutory 
specifications.  A  part  of  the  distance  the  land  or  right  of 
way  of  the  plaintiff  was  of  sufficient  width  to  allow  the 
plowing  to  be  done  within  its  limits.  A  pai-t  of  the  way,  if 
plowed  at  all,  it  had  to  be  upon  the  land  of  abutting  own- 
ers.   Defendants  were  such  owners,  upon  whose  lands  it 
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was  necessary  to  enter.  It  is  in  evidence,  and  undisputed, 
that  where  entry  upon  other  land  was  necessary,  Webb  was, 
by  virtue  of  his  contract,, required  to  see  the  owners  of  the 
land  and  obtain  permission  to  enter  and  do  the  work.  It  is 
also  in  evidence,  that  in  the  cases  under  review,  he  disre- 
garded the  requirement,  and  without  having  obtained  con- 
sent cut  the  fences,  made  the  entries,  did  the  work,  causing 
some  slight  damage  aside  from  that  of  cutting  the  fences. 
It  is  also  established  by  the  evidence  that  plaintiff  exercised 
no  supervision  or  control  over  the  work  after  letting  the  con- 
tract, its  only  duties  being  to  see  that  the  work  was  properly 
done  and  make  the  payment.  It  was  assumed  upon  the 
trials  that  this  state  of  facts  created  the  relation  of  master 
and  servant ;  that  plaintiff  was  liable  for  the  torts  of  the 
contractor.  The  court,  in  its  instructions,  assumed  the  same 
position,  and  practically  and  in  effect  took  from  the  jury  all 
questions  of  fact  except  those  of  entry  and  damages. 

The  only  question  necessary  to  be  determined  is  whether, 
under  the  facts,  a  case  was  made  where  the  doctrine  of  re- 
spondeat  superior  could  be  invoked  and  applied.  The  work 
contracted  to  be  done  wiis  not  only  legal,  but  was  required 
by  the  statute  and  obligatory  upon  the  corporation.  By  the 
contract,  the  entry  upon  the  land  of  others  was  to  be  legal 
under  the  consent  of  the  owner — ^to  be  obtained  by  Webb 
previous  to  the  entry. 

Admitting  that  the  relation  of  master  and  servant  existed, 
as  contended,  it  is  very  doubtful  whether  the  corporation 
could  be  held  responsible  for  the  torts  of  the  servant  under 
the  circumstances.  The  weight  of  authority,  both  English 
and  American,  is  against  it,  but  we  do  not  find  it  necessary 
to  decide  the  question  in  this  case.  In  Mechem  on  Agericy^ 
§  747,  the  rule  of  law  deduced  from  the  authorities  and  law- 
fully stated  is  :  "  Where,  however,  the  principal  has  not  this 
right  of  control  a  different  rule  prevails.  Neither  reason  nor 
justice  requires  that  he  should  be  held  responsible  for  the 
manner  of  doing  an  act  when  he  had  no  power  or  right  to 
direct  or  control  that  manner.     If,  therefore,  the  principal. 
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using  due  care  in  the  selection  of  the  person,  enters  into  a 
contract  with  a  person  exercising  an  independent  employ- 
ment, by  virtue  of  which  the  latter  undertakes  to  accomplish 
a  given  result,  being  at  liberty  to  select  and  employ  his  own 
means  and  methods,  and  the  principal  retains  no  right  or 
power  to  control  or  direct  the  manner  in  which  the  work 
shall  be  done,  such  a  contract  does  not  create  the  relation  of 
principal  and  agent  or  master  and  servant,  atid  the  person 
contracting  for  the  work  is  not  liable  for  the  negligence  of 
the  contractor,  or  of  his  sei*vant8  or  agents,  in  the  perform- 
ance of  the  work.  The  employment  is  regarded  as  inde- 
pendent where  the  person  renders  service  in  the  course  of  an 
occupation,  representing  the  will  of  his  employer  ouly  as  to 
the  result  of  his  work,  and  not  as  to  the  means  by  which  it 
is  accomplished.'* 

In  Forsyth  v.  Hooper^  11  Allen  (Mass.),  421, — a  well  con- 
sidered case — it  is  said :  "  When,  however,  the  person  em- 
ployed is  engaged  under  an  entire  contract, ^or  a  gross  sum, 
and  in  an  independent  opemtion,  not  subject  to  the  direction 
or  control  of  his  employer,  the  relation  is  not  regarded  as 
that  of  master  and  servant,  but  is  said  in  modern  phrase  to 
be  that  of  contractor  and  contractee ;  and  the  negligence  of 
such  contracting  party,  or  of  his  servant,  cannot  be  charged 
upon  him  for  whom  the  work  is  contracted  to  be  done.  The 
question  whether  the  relation  be  that  of  master  and  servant 
or  not,  is  mainly  determined  by  ascertaining  from  the  con- 
tract of  employment  whether  the  employer  retains  the  power 
of  directing  and  controlling  the  work,  or  has  given  it  to  the 
contractor." 

In  Hilliard  v.  Richardson^  8  Gray  (Mass.),  849,  the  court, 
in  speaking  of  the  tort,  said :  "  It  was  not  done  by  one  whom 
the  defendant  had  the  right  to  command,  over  whose  conduct 
he  had  efficient  control,  whose  operations  he  might  direct, 
whose  negligence  he  might  restrain." 

In  Fuller  v.  Bank  of  Galion,  15  Fed.  Rep.  875  (U.  S.  C. 
C.  N.  Dist.  of  Ohio),  the  court  said :  "  If  you  find  from  the 
proof  that  the  defendant  let  the  whole  work  of  excavating 
Vol.  Ill— 27 
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and  finishing  the  vault  to  Tamlyn,  as  a  contractor,  to  finish 
and  complete  the  whole  as  a  job,  without  reserving  any  con- 
trol or  direction  over  him  in  its  construction,  or  over  the 
construction  of  the  work,  or  the  place  where  it  was  being 
constructed,  or  the  mode  of  its  execution,  or  the  workmen  to 
be  employed  to  do  it,  then  he  would  be  an  independent  con- 
tractor, and  ^he  defendant  is  not  liable." 

In  Blake  v.  Ferris^  5  N.  Y.  48,  the  court  says  :  "  When  a 
man  is  employed  in  doing  a  job  or  piece  of  work,  with  his 
own  means  and  his  own  men,  and  employs  others  to  help  him, 
or  to  execute  the  work  for  him  and  under  his  control,  he  is 
their  superior,  who  is  responsible  for  their  conduct,  no  mat- 
ter whom  he  is  doing  the  work  for.  To  attempt  to  make  the 
primary  principal  or  employer  responsible,  in  such  cases, 
would  be  an  attempt  to  push  the  doctrine  of  respondeat  «u- 
perior  beyond  the  reason  on  which  it  is  founded." 

In  a  recent  case,  ffexamer  v.  Webb^  101  N.  T.  883,  the 
court  said :  *^In'  the  case  considered,  we  think  that,  by  the 
contract  between  the  defendant  and  Burford,  the  relation  of 
master  and  servant  was  not  created.  Burford  was  a  me- 
chanic, engaged  in  a  particular  kind  of  business  which  qual- 
ified him  for  the  performance  of  the  work  which  he  was 
employed  to  do.  By  the  arrangement  with  the  defendant 
he  was  an  independent  contractor,  engaged  to  perform  the 
work  in  question.  He  was  employed  to  accomplish  a  partic- 
ular object  by  obviating  the  difficulty  which  he  sought  to 
remove.  The  mode  and  manner  in  which  it  was  to  be  done, 
and  the  means  to  be  employed  in  its  accomplishment,  were 
left  entirely  to  his  skill  and  judgment.  Everything  con- 
nected with  the  work  was  wholly  under  his  direction  and 
control.  No  right  was  reserved  to  the  defendant  to  interfere 
with  Burford,  or  the  conduct  of  the  work.  It  was  the  result 
which  was  to  be  attained  that  was  provided  for  by  the  con- 
tract, without  any  particular  method  or  means  by  which  it 
was  to  be  accomplished.  So  long  as  the  contractor  did  the 
work  the  defendant  had  no  right  to  interfere  with  his  way 
of  doing  it."     See  also,  Steel  v.  Railway  Co.^  16  C.  Bench, 


1893.] 


Fetta  v.  Vandevieb. 


419 


560 ;  Cuff  V,  Railway  Co.  et  al.^  36  N.  J.  L.  17 ;  Painter  v. 
Pittsburgh^  46  Pa.  St.  213 ;  Eaton,  v.  Railway  Co,^  69  Me. 
620  ;  Clark  v.  Railway  Co.,  28  Vt.  103 ;  BlcJce  v.  Ferris,  5 
N.  Y.  48. 

It  follows  that  the  court  erred  in  the  law  of  the  case,  and 
that  the  instructions  were  erroneous.  The  instructions  as- 
sume the  only  question,  or  first  important  question,  to  be 
determined,  viz. :  That  the  relation  of  master  and  servant 
existed.  The  court  said :  "  If  the  jury  believes,  from  the 
preponderance  of  the  evidence,  that  the  defendant's  servants 
or  employees  cut  the  fences,"  etc. 

The  judgments  will  be  reversed  and  the  causes  remanded. 

Reversed, 


<*•»» 


Fbtta,  Appellant,  v.  Vandbvibb,  Appellee. 

1.  Ps ACTIOS. 

When  an  administrator  asserts  a  claim  which  in  anywise  tends  to  di- 
minish the  estate,  he  should  procure  the  appointment  of  a  repre- 
sentative of  his  trust. 

2.  E<2niTY — Deed — Mortoaqe. 

The  power  of  a  court  of  equity  to  hold  as  a  mortgage  an  instrument 
which  is  in  form  an  absolute  deed,  is  well  settled. 

3.  Same — QuAinxTM  of  Proof. 

The  rule  is  inflexible  that,  in  order  to  take  the  case  out  of  the  statute 
of  frauds,  it  is  essential  that  the  contract  should  be  established  by 
clear,  definite  and  conclusive  proofs. 

4.  Witnesses. 

Generally,  a  party  to  an  action  is  incompetent  to  testify  of  his  own  mo- 
tion, or  in  his  own  behalf,  when  any  person  appears  and  defends  as 
heir. 

5.  Waiver,  None  by  Infant. 

In  a  suit  where  a  minor  is  concerned,  nothing  can  be  admitted  against 
his  interest.  His  representative  should  insist  that  no  step  be  taken 
which  shall  be  in  any  manner  legitimately  the  subject  of  objection. 

6.  Practice. 

Where  the  guardian  hesitates  or  fails  in  the  performance  of  his  duty, 
the  court  will  defend  the  minor's  rights.  Appellate  courts  are  not 
relieved  from  the  general  duty  laid  on  all  other  tribunals  to  conserve 
the  interests  of  minors  submitted  to  their  oonsidei*ationi 
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7.  EVIDEKCE. 

A  creditor  of  an  estate  who  has  interrened  in  an  action  by  the  adminis- 
trator against  the  heir,  and  who  is  interested  in  the  success  of  tlie 
latter,  has  a  right  to  object  to  testimony  by  the  plaintiff  in  his  own 
behalf. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Markham  &  Cabb  and  Mr.  6.  M.  Allen,  for 

appellant. 

Messrs.  Sullivan  &  May,  for  appellee. 

BisSELL,  P.  J.,  delivered  the  opinion  of  the  court. 

In  1889,  Harvey  Rarick  died  seized  of  certain  property  in 
the  city  of  Denver,  leaving  as  his  heir  at  law  Lilah  Rarick, 
a  minor,  who  lived  at  the  time  of  the  several  matters  herein 
stated  in  the  state  of  Ohio.  Rarick  obtained  title  the  Octo- 
ber previous  to  his  death  by  purchase  from  Asher  Norris,  to 
whom  he  paid  the  consideration,  $1,600,  by  a  check  on  his 
account  in  the  German  National  Bank.  Sometime  after 
Rarick's  death,  Yandevier,  who  was  the  plaintiff  in  this  suit, 
and  is  the  appellee  in  this  court,  was  on  his  own  application 
appointed  administrator  of  Rarick's  estate.  He  qualified  and 
took  upon  himself  the  duties  of  the  position.  In  August, 
1890,  he  stai-ted  the  present  suit  against  the  minor  heir  and 
Isaac  Rarick,  her  guardian.  It  is  only  necessary  to  state  so 
much  of  the  bill,  and  the  object  of  the  action,  as  will  serve 
to  show  the  main  features  of  Vandevier's  claim,  and  the  situa- 
tion in  which  he  offered  himself  as  a  witness  in  support  of  it 
It  was  Vandevier's  contention  that  these  lots  in  dispute  were 
in  reality  his  property.  He  claimed  that  he  paid  to  Rarick 
at  the  time  of  the  purchase  from  Norris  11,200  of  the  $1,600 
of  the  purchase  money.  As  he  says,  this  money  was  applied 
to  the  payment  of  the  price,  and  the  balance  was  advanced 
by  Rarick  on  an  agreement  between  them  that  the  title 
should  be  taken  in  Rarick's  name,  and  held  until  such  time 
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as  Vandevier  should  pay  the  balance,  when  Rariek  was  to 
reconvey  the  title  thus  held  as  security  for  the  payment  of 
this  balance.  He  offered  some  proof  by  himself,  as  well  as 
another  witness,  that  he  had  paid  a  part  of  that  sum — to  wit: 
$150 — ^leaving  only  $250  due,  which  he  attempted  to  satisf}*^ 
by  the  production  of  a  claim  against  Rarick^s  estate  for  board 
and  services  rendered  during  Rarick's  last  illness.  At  the 
proper  time  in  the  course  of  the  suit,  a  guardian  ad  litem  was 
appointed  for  the  minor,  and  the  suit  progressed  in  the  usual 
way.  The  estate  appeai-s  to  have  been  insolvent.  Mrs.  Fetta, 
the  appellant,  obtained  judgment  against  the  estate  for  up* 
wards  of  13,000,  and  she  evidently  was  proceeding  in  the 
county  court  under  the  statute  to  enforce  her  claim.  Being 
unable  to  find  sufiBcient  assets,  and  learning  of  this  suit,  and 
something  of  the  nature  of  Vandevier's  claim,  which  she 
contended  was  illegal  and  fraudulent,  she  intervened.  No 
question  arises  on  the  record  concerning  the  legality  of  her 
proceedings,  or  respecting  her  right  to  present  her  claim  in 
this  litigation,  and  to  contest  with  Vendevier  his  title  to  this 
property.  It  will,  therefore,  be  assumed  for  the  purposes  of 
this  opinion,  that  she  was  a  judgment  creditor  with  a  valid 
claim  against  Rarick's  estate,  and  rightfully  a  party  to  the 
present  action,  and  entitled  to  prosecute  her  claim  respect- 
ing the  title  to  such  judgment  as  the  testimony  might  war- 
rant. It  will  be  observed  that  there  was  no  representative 
of  the  estate  named  as  a  defendant,  other  than  the  heir  to 
whom  the  title  descended,  subject  of  coui-se  to  its  being  di- 
vested under  a  proper  showing  by  legal  proceedings  in  favor 
of  a  creditor  or  other  person  having  a  superior  right.  Not 
much  importance  is  attached  to  this  fact,  although  consider- 
able stress  was  laid  in  the  argument  on  the  circumstance  that 
Vandevier  as  an  individual  was  seeking  to  reduce  the  appar- 
ent assets  of  the  estate  in  his  own  favor,  without  having  in 
court  any  representative  of  the  decedent  to  protect  the  rights 
of  those  who  might  be  entitled  to  a  distributive  share  of  the 
property.  The  only  person  complaining,  however,  is  a  judg- 
ment creditor,  who  was  tlierefore  possessed  of  an  apparently 
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superior  claim  as  against  the  heir,  and  was  in  court  defending 
her  own  rights.  It  is  not  to  be  assumed  from  this  statement 
that  the  proceedings  are  to  be  taken  as  a  precedent  which 
may  be  safely  followed.  It  must  be  true,  that,  where  one 
who  occupies  a  representative  capacity  asserts  a  claim  which 
in  anywise  tends  to  diminish  his  intestate's  assets,  it  will  be 
much  more  in  harmony  with  the  good  faith  and  absolute  in- 
tegrity which  ought  to  characterize  his  acts,  that  he  should 
procure  the  appointment  of  some  representative  of  his  trust 
to  remove  any  possible  imputation  on  the  fairness  of  his  pro- 
ceedings. To  maintain  the  issue  resulting  from  the  denials 
of  the  allegations  of  the  bill  by  the  guardian  on  behalf  of  the 
minor,  Vandevier  produced  two  witnesses— one,  the  real  es- 
tate agent  who  drew  the  deed  at  the  time  of  the  conveyance, 
and  the  other  the  vendor  of  the  property.  These  witnesses 
testified  generally  to  statements  and  declarations  made  by 
Rarick  and  by  Vandevier  at  the  time  that  the  transfer  was 
made  and  the  money  paid,  which  in  a  way  tended  to  support 
Vandevier's  claim  that  he  was  the  real  purchaser,  and  ad- 
vanced $1,200  of  the  consideration  money  which  was  paid 
for  the  property.  The  only  other  evidence  which  was  ten- 
dered on  this  subject  was  his  own.  He  was  called  on  his  own 
behalf,  and  testified  fully  as  to  the  agreement  which  he  asserts 
was  made  between  him  and  Rarick,  prior  to  the  time  that 
the  property  was  bought,  and  professes  to  give  all  the  details 
of  that  agreement,  and  of  the  transaction  which  resulted  in 
the  transfer  of  the  title  from  Norris  to  Rarick,  and  out  of 
which,  according  to  his  contention,  a  trust  resulted  in  his 
favor. 

We  should  have  little  hesitation  in  departing  from  our 
ordinary  rule,  which  compels  us  to  affirm  a  judgment  of  the 
court  below  when  it  is  rendered  upon  the  testimony  of  wit- 
nesses produced  at  the  trial,  if  we  were  compelled  to  take 
that  course  in  order  to  find  a  ground  on  which  to  overturn 
this  judgment.  The  power  of  a  court  of  equity  to  turn  an 
absolute  deed  into  a  mortgage,  and  to  give  it  that  effect  in 
favor  of  one  having  clear  equitable  rights  in  the  premises. 
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has  been  settled  by  a  long  course  of  adjudication.  It  is  the 
declared  law  of  this  state,  and  the  courts  have  always  recog- 
nized it  in  supporting  the  rights  of  contending  parties.  The 
rule  is  infleKible  that,  in  order  to  take  the  case  out  of  the 
statute  of  frauds,  it  is  essential  that  the  contract  should 
be  established  by  clear,  definite,  conclusive  and  satisfactory 
proofs.     WAitsett  v.  Kershow  et  al.^  4  Colo.  419. 

When  the  testimony  is  all  considered,  not  only  that  of  the 
declarations  of  those  parties  who  were  present  at  the  time  of 
the  transaction,  but  also  that  of  Vandevier  himself,  it  fails 
to  reach  the  level  to  which  all  the  courts  agree,  the  proof 
must  rise  to  justify  a  decree  of  this  description.  It  is  not 
necessary  to  rest  the  case  upon  this  basis,  and  it  is  only  stated 
as  a  suggestion  to  the  court  below  with  reference  to  what 
may  possibly  be  the  proof  upon  the  subsequent  hearing. 

As  already  stated,  Vandevier  offered  himself  as  a  witness 
to  prove  the  agreement  on  which  he  relied.  It  is  marvelous, 
but  true,  that  the  guardian  ad  litem  who  was  there  to  repre* 
sent  the  infant's  interest  failed  to  object  to  Vandevier's  tes- 
timony. With  respect  to  his  client,  it  was  a  suit  against  an 
lieir  concerning  property  to  which  she  had  an  absolute  title 
as  against  Vandevier,  unless  proof  was  made  of  an  enforce- 
able trust  which  would  divest  her  title.  Up  to  the  time  that 
Vandevier  was  put  upon  the  stand,  there  was  no  shadow  of 
the  requisite  evidence  or  of  the  extent  of  proof  which  courts 
hold  must  be  made  to  justify  the  decree  sought.  The  statute 
in  this  state  with  respect  to  Vandevier's  competency  is  clear, 
specific  and  incapable  of  misconstruction  (General  Statutes 
§  3641).  According  to  it,  no  party  to  an  action  shall  be  al- 
lowed to  testify  of  his  own  motion,  or  in  his  own  behalf, 
when  any  person  appears  or  defends  as  the  heir,  etc.,  of  a  de- 
ceased person,  except  in  certain  specified  cases.  There  is 
nothing  in  the  piesent  case  to  bring  Vandevier  within  any 
exception  named  in  the  statute,  and  we  are  left  with  the 
naked  case  of  a  person  who  was  the  representative  of  the 
decedent,  as  an  individual,  suing  the  heir  at  law  to  recover 
the  title  which  was  vested  in  her  by  operation  of  law  on  the 
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theory  of  a  resulting  trust  in  his  own  favor,  and  giving  the 
only  testimony  which  can  be  fairly  said  to  uphold  the  agree- 
ment in  such  terms  as  to  show  that  a  trust  might,  under  some 
circumstances,  have  arisen  in  his  favor.  Minora  are  the  pe- 
culiar wards  of  a  court  of  chancery.  In  all  suits  where  a 
minor  is  concerned,  nothing  can  be  admitted  against  his  in- 
terests, and  the  one  chosen  to  represent  that  interest  in  a 
litigation  stands  in  court  to  insist  that  no  steps  shall  be  taken, 
no  act  done,  no  evidence  produced  which  shall  in  any  manner 
be  legitimately  the  subject  of  an  objection  and  an  exception. 
Wherever  the  guardian  hesitates,  or  fails  in  the  performance 
of  his  duty,  the  court  has  usually  been  iistute  to  defend  tlie 
minor's  rights.  According  to  the  record,  Vandevier  was  per- 
mitted to  testify  without  objection  on  behalf  of  the  minor. 
But  even  in  that  case,  it  is  doubtful  whether  the  present 
judgment  would  be  sustained,  even  though  upon  Vandevier's 
testimony,  an  ample,  well  defined,  clear  case  of  resulting 
trust  was  established  as  against  the  minor,  and  the  decree 
might  in  consequence  be  supported.  It  is  exceedingly  doubt- 
ful whether  it  would  not  be  the  duty  of  this  court  in  a  case 
like  the  present  sua  sponte  to  insist  that,  in  considering  the 
case,  Vandevier's  testimony  should  be  entirely  excluded  from 
its  consideration.  It  is  impossible  that  there  should  be  a 
waiver  on  behalf  of  the  infant,  and  it  is  doubtful  whether  the 
decree  would  give  a  good  title  as  against  the  minor  when 
she  became  of  age,  should  she  see  fit  to  disaffirm  the  proceed- 
ing. Appellate  courts  are  not  relieved  from  the  genei-al  duty 
laid  on  all  tribunals  to  conserve  the  interests  of  minoi-s  in 
matters  submitted  to  their  consideration. 

We  need  not  go  this  far.  When  Vandevier  was  put  on 
the  stand,  and  asked  to  testify  concerning  the  agreement,  the 
intervener  promptly  and  in  apt  form  interposed  a  sufficient 
objection  to  his  testifying.  The  objection  was  overruled, 
and  the  question  thereby  presented  has  been  properly  saved 
in  the  record.  The  court  below  held  that  the  intervenor 
was  without  right  to  raise  this  question.  We  cannot  agree. 
As  has  been  heretofore  stated,  according  to  the  record,  the 
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intervener  was  properly  in  the  suit  and  rightfully  litigating 
with  Vandevier  his  claims  concerning  the  title  to  the  prop- 
erty. The  heir  was  a  necessary  and  indispensable  party, 
present  and  represented  before  the  court,  and  there  was  no 
distinct  and  independent  issue  as  between  Vandevier  and 
Mrs.  Fetta  which  they  could  litigate  without  the  heir's  pres- 
ence. Since  the  intervenor  was  properly  in  the  court  and 
rightfully  asserting  a  claim  to  the  property,  and  Vandevier 
was  without  right  to  prosecute  his  suit  without  the  heir,  it 
necessarily  follows  that  the  suit  is  one  fully  and  fairly  with- 
in the  scope  of  that  provision  of  the  statute  already  cited. 
By  its  terms,  Vandevier  was  not  competent  to  testify,  and 
the  decree  must  be  supported,  if  at  all,  without  any  reference 
to  or  consideration  of  his  testimony,  as  it  was  error  for  the 
court  to  admit  it.  The  judgment  could  not  be  supported 
without  it.  It  was  not  legitimately  given,  and  the  error  is 
fatal  to  the  judgment. 

For  the  error  committed  by  the  court  in  admitting  Vande- 
vier to  testify  on  his  own  behalf,  this  judgment  must  be  re- 
versed and  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

lUvtrzed. 


<••»» 


The  People  ex  rel.  Vandevier,  Plaintiff  in  Error,         n  i&o 
V.  The  County  Court  of  Arapahoe  County,  De-      ^f  ^ 

FENDlNT  IN  ErROR.  JLu5l 

Jurisdiction  of  County  Coubt. 

1.  County  courts  possess  jurisdiction  concurrent  with  the  district  court 

in  all  cases  of  which  they  may  legitimately  take  cognizance,  and 
the  power  to  regulate  and  control  the  settlement  of  estates  of  de- 
ceased persons  is  expressly  conferred  upon  them. 

2.  Same. 

The  county  court  has  jurisdiction  to  order  an  administrator  to  bring  in- 
to court  funds  in  his  hands  belonging  to  the  estate. 
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3.  Cebtiobari. 

Certiorari  does  not  lie  to  the  county  court  touching  a  matter  within  its 
jurisdiction. 

Error  to  the  District  Court  of  Arapahoe  Count}/. 

Messrs.  Sullivan  &  May,  for  plaintiflf  in  error. 

Mr.  V.  D.  Markham  and  Mr.  G.  M.  Allen,  for  defend- 
ant in  error. 

Bissell,  p.  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  was  started  by  an  application  for  a  writ  of 
certiorari  to  be  directed  to  the  county  court  of  Arapahoe 
county.  It  appeared  from  the  petition  that  John  Vandevier 
had  been  appointed  administrator  of  the  estate  of  Harvey 
Rarick,  and  was  engaged  in  winding  up  the  estate.  In  the 
course  of  this  administration,  a  controversy  had  arisen  between 
the  administrator  and  Martha  Fetta,  a  creditor,  concern- 
ing the  allowance  and  paj'ment  of  her  claim.  According  to 
the  allegations  of  the  petition,  the  creditor  had  taken  steps 
in  respect  to  the  enforcement  of  a  judgment,  and  her  pro- 
ceedings resulted  in  an  order  by  the  county  court,  made  after 
a  hearing,  that  Vandevier  bring  into  court  a  certain  sum  of 
money  alleged  to  be  in  his  hands.  There  was  no  judgment 
in  the  county  court  in  any  way  concerning  this  matter,  and 
what  the  petitioner  sought  to  restrain  or  reverse  by  this  pro- 
ceeding was  this  order  that  he  pay  the  money  into  couit, 
contending  that  the  court  Wi\s  without  jurisdiction  to  make 
any  such  order.  The  alternative  writ  was  issued  and  served, 
and  an  answer  was  filed  to  which  a  demurrer  was  interposed. 
On  the  final  hearing  the  writ  was  dismissed.  From  this 
judgment,  which  pmctically  determined  that  Vandevier  was 
without  right  to  prosecute  the  proceeding,  eiTor  is  brought. 
So  far  as  need  be  considered,  the  answer  of  the  county  judge 
practically  set  up  that  the  administrator  had  been  guilty  of 
gross  mismanagement,  and  particular  acts  of  maladministra- 
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tion  were  set  up  at  lengtl).  As  an  illustratioii,  it  was  set  out 
that  the  representative  had  colluded  with  sundry  parties, 
paid  claims  which  were  not  legitimate  charges  on  the  estate, 
and  paid  money  without  any  order  or  allowance  by  the 
county  court  in  the  ordinary  course  of  his  administration. 

The  question  principally  discussed  by  counsel,  and  on  the 
determination  of  which  this  decision  will  be  rested,  concerns 
the  power  of  the  county  court  as  a  court  of  probate,  under 
circumstances  like  these,  to  order  a  representative,  who  is 
wasting  the  assets  of  his  testator  or  intestate  to  turn  over  the 
funds  in  his  hands  until  his  affairs  can  be  investigated,  or 
until  such  time  as  he  may  be  removed  and  his  successor  ap- 
pointed. Some  question  was  made  as  to  the  necessity  of  a 
showing  that  the  right  of  appeal  or  other  review  was  not  pos- 
sible under  the  statute,  but  this  will  be  left  wholly  unconsid- 
ered. There  is  a  broad  distinction  between  the  rights  of  a 
representative  of  a  decedent  under  the  statute  regulating  the 
administration  of  estates,  and  those  which  he  possessed  un- 
der the  general  law  as  it  existed  prior  to  this  enactment.  It 
was  undoubtedly  true  at  the  common  law  that  the  executor 
or  the  administrator  had  the  right  to  dispose  of  the  pei*sonal 
assets  which  came  into  his  possession  according  to  his  judg- 
ment of  the  rights  of  the  parties,  subject  only  to  such  pro- 
ceedings for  an  accounting  as  might  be  proper  in  case  it  was 
asserted  that  he  had  not  proceeded  according  to  law.  While 
this  rule  prevailed,  and  during  the  time  that  administrations 
were  controlled  by  the  ecclesiastical  courts,  courts  of  equity 
took  jurisdiction  whenever  a  bill  was  filed  by  one  showing 
an  interest  in  an  estate,  providing  there  were  abundant  and 
sufficient  allegations  to  show  that  the  complainants  had  rights 
and  interests  which  were  being  jeopardized  by  conduct  which 
was  illegal  and  likely  to  be  destructive  to  the  rights  of  the 
litigant.  For  this  reason  the  early  English  reports,  and  those 
containing  the  decisions  of  the  chancery  courts  of  this  coun- 
try in  its  early  days,  are  full  of  cases  in  which  the  power  and 
the  duty  of  a  court  of  equity  to  make  an  order  that  the  funds 
be  paid  into  court,  whenever  there  was  an  admission  of  as- 
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sets  by  the  repi'esentative,  are  fully  recognized  and  adjudb 
cated.  Williams  on  Executors  (6  Am.  ed.),  vol.  3,  2043- 
2047 ;  Daniell's  Chancery  Practice  (4  Am.  ed.),  chap.  40, 
vol.  2,  1771 ;  McKimv.  Thompson^  1  Bland's  Cliancery,  150; 
Clarkson  v.  De  Peyster^  Hopkins  Chancery  Repoi'ts,  672. 

That  this  power  belongs  to  the  courts  of  our  state  which 
have  the  right  to  exercise  chancery  jurisdiction  in  cases  which 
may  be  brought  to  them,  and  that  it  is  not  taken  away  by  the 
statute  regulating  administrations,  ought  to  be  very  clear. 
County  courts  of  this  state  are  by  the  terms  of  the  constitu- 
tion and  the  statute  given  concurrent  jurisdiction  with  the  dis- 
trict court  in  all  cases  of  which  they  may  legitimately  take 
cognizance,  and  the  right  and  power  to  regulate  and  control 
the  settlement  of  the  estates  of  deceased  persons  is  expressly 
conferred  upon  them  by  statute.  Under  these  circumstances, 
it  may  well  be  held  that  those  courts  possess  the  power,  which 
they  may  exercise  under  proper  circumstances,  to  oixler  the 
representative  to  bring  funds  into  court  and  abide  any  further 
r)i*der  respecting  the  settlement  of  the  estate.  It  is  evident 
that  the  district  court,  if  it  could  properly  take  cognizance 
of  the  administration  of  an  estate,  being  a  court  with  full 
chancery  jurisdiction,  has  the  right,  according  to  the  ancient 
pitu^tice  and  the  well  settled  law,  to  make  all.  those  orders 
which  in  former  times  were  made  as  a  matter  of  course  by 
courts  having  equity  jurisdiction.  The  fact  that  ordinarily 
courts  of  equity  assumed  the  right  to  make  these  orders,  and 
made  them  so  that  it  might  not  be  possible  for  the  ecclesias- 
tical tribunal,  with  which  they  somewhat  conflicted,  to  re- 
move the  fund  beyond  the  control  of  an  ultimate  decree, 
does  not  destroy  the  further  reason,  which  would  be  to-day 
operative,  that  the  real  purpose  of  the  order  and  the  object 
to  be  accomplished  was  the  preservation  of  the  fund  and  the 
estate  for  the  benefit  of  him  or  those  who  might  show  them- 
selves entitled  to  it.  The  latter  reason  is  of  as  much  force 
in  modern  times  as  it  was  under  the  ancient  pmctice.  And 
it  would  undoubtedly  be  held  that  the  district  court  had  full 
power  and  authority  to  make  such  an  order  on  a  proper  show- 
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ing  and  under  proper  circamstances.  Since  the  county  coui-t 
with  respect  to  mattera  within  its  jurisdiction  has  authority 
concurrent  and  coextensive  with  the  district  court,  there  in- 
heres in  it  as  a  necessary  sequence  the  same  power  to  make 
an  ol*der  of  this  description.    • 

Aside  from  this  consideration,  it  must  be  adjudged  that 
the  power  is  necessarily  incidental  to  the  exercise  of  the  very 
full  control  which  the  statute  gives  it  to  wind  up  the  estates 
of  deceased  persons.  According  to  it,  the  administrator  is 
without  personal  authority  by  virtue  of  his  appointment  to 
pay  debts,  distribute  assets  or  in  anj^wise  enforce  or  deter- 
mine the  form,  manner,  or  extent  of  payments  or  distributive 
shares,  or  in  general  to  control  and  fix  the  proper  disposition 
of  the  funds  which  may  come  into  his  possession.  These 
matters  are  bound  to  be  presented  to  the  court  for  allowance, 
settlement  and  adjudication,  and  until  an  order  be  made  in 
the  premises,  except  in  a  few  minor  cases  designated  by  the 
statute,  he  is  without  power  to  disburse  an}'  pai-t  of  what  may 
come  into  his  possession  as  a  representative.  The  court  is 
charged  with  the  duty,  speaking  in  a  definitive  rather  than  an 
exact  way,  of  marshaling  the  assets,  determining  the  classes 
into  which  the  debts  shall  be  arranged,  the  order  in  which 
they  shall  be  paid,  the  amount  of  the  dividends  properly  ap- 
plicable to  each  class,  and  in  general  with  the  supervision  of 
the  representative's  proceedings.  This  being  true,  it  must 
be  a  power  incidental  to  the  execution  of  this  jurisdiction  to 
order  funds  to  be  brought  into  court  and  held  for  further  ac- 
tion, in  order  that  in  a  proper  case  the  estate  may  be  con- 
served, and  the  rights  of  interested  parties  conserved  and 
protected.  It  might  often  happen  that,  if  the  persons  con- 
cerned were  compelled  to  await  the  result  of  an  application 
for  the  removal  of  a  representative  and  a  hearing  on  an  issue 
properly  made,  and  a  suit  upon  a  bond  which  might  to  the 
knowledge  of  the  court  at  the  very  time  be  absolutely  worth- 
less, they  would  practically  be  remediless,  and  the  estate 
would  be  lost  and  dissipated,  awaiting  a  final  determination  of 
the  proceedings  which  they  had  instituted.     To  avoid  these 
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possible  difficulties  and  dangers,  and  in  discharge  of  the  plenary 
powers  which  the  statute  confers  upon  the  court  over  estates, 
it  must  be  held  that  this  court,  like  all  others  having  full  ju- 
lisdiction  over  the  subject-matter,  has  the  right  and  authority 
to  preserve  the  corpus  of  an  estate  for  the  purposes  of  final 
distribution  and  settlement. 

These  considerations  justified  the  court  in  rendering  judg- 
ment against  the  petitioner  on  his  application  for  the  writ, 
and  it  will  accordingly  be  affirmed. 

Affirmed. 
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McClellan,  Appellant,  v.  Hurdle  bt  al.,  Appellees. 

1.  iNSTBUCnONS. 

An  instruction  should  not  be  given  when  there  are  no  facts  in  evidence 
upon  which  it  can  be  based. 

2.  Error,  when  immaterial. 

Although  an  instruction  ought  not  to  have  been  given,  yet  when  it  ap- 
pears from  the  verdict  that  it  occasioned  no  injury,  it  will  be  re- 
garded as  harmless  error. 

3.  Practick. 

It  is  not  error  to  refuse  instructions  requested,  when  their  substance 
has  been  given  in  others. 

4.  Water  Rights. 

It  is  an  invasion  of  the  rights  of  a  prior  appropriator  to  divert  water 
from  a  stream — surface  or  subterranean — ^by  means  of  dams,  wells  or 
pumps,  whereby  the  flow  of  water  is  diminished,  notwithstanding 
such  diversion  is  by  the  owner  of  land  through  which  such  water 
fl«tws  or  percolates,  and  upon  his  own  premises. 

-       / 

Appeal  from  the  District  Court  of  Weld  County. 

Appellant  was  the  owner  of,  or  in  the  legal  possession  of, 
400  acres  of  land  in  Weld  county.  In  July,  1886,  he  filed 
the  necessary  papers  to  secure  his  right,  and  subsequently 
excavated  and  constructed  a  ditch  from  Lone  Tree  creek  to 
irrigate  his  land.  The  description  of  the  stream  or  water 
coui'se  from  which  water  was  taken  is  given  in  the  complaint 
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as  follows :  ^*  (2)  That  the  said  Lone  Tree  creek  is  a  natural 
stream  taking  its  rise  near  Granite  Pass,  in  the  state  of  Wyo- 
ming, and  flows  southeasterly  through  Weld  county,  Colo- 
rado, and  empties  into  the  Cache  La  Poudre  river.  That  said 
Lone  Tree  creek  has  its  rise  in,  and  i^  fed  by,  melting  snows, 
seepage,  surface  and  subterranean  drainage.  That  the  said 
stream,  at  times  and  places,  flows  above  the  ground,  in  an 
open  channel,  and,  at  other  times  and  places,  below  the  sur- 
face, as  a  subterranean  current.  The  surface  water  and  un- 
derflow of  said  stream  are  connected  and  coexist.  That  at 
certain  times  of  the  year  the  surface  flow  prevails  throughout 
the  whole  course  of  the  said  stream,  which  is  at  all  times 
plainly  mai'ked ;  the  course  being  indicated  by  a  channel  con- 
sisting of  banks  and  sides,  and  by  rank  vegetation  in  places, 
indicating  the  place  and  presence  of  the  subtermnean  chan- 
nel." It  is  also  alleged  that  appellant's  rights  and  appropri- 
ation of  the  water  were  prior  to  any  rights  of  appellees,  who 
were  owners  and  occupants  of  land  lying  above  that  of  ap- 
pellant on  the  same  stream.  The  injuries  complained  of  are 
stated  as  follows :  **  That  about  the  month  of  June,  1889, 
said  defendants  sank  a  well,  and  put  in  an  irrigation  pump, 
at  or  near  the  northwest  comer  of  his  said  lands,  and  at  or 
near  the  bank  of  said  Lone  Tree  creek,  and  put  the  same  in 
operation  for  the  imgation  of  their  lands,  and  have  since 
continued  to  operate  the  same.  That  defendants  have  taken 
and  di-awn  off  the  underflow  of  water  in  said  creek  by  means 
of  said  pump,  thereby  depreciating  the  flow  of  water  in  said 
creek  at  the  point  where  plaintiff's  head  gate  is  located,  and 
diminishing  the  supply  of  water  to  which  he  is  entitled,  and 
has  heretofore  appropriated.  That  defendants  have  since 
that  date  further  diverted  the  flow  of  water  of  Lone  Tree 

• 

creek  to  their  own  advantage,  and  the  damage  of  plaintiff, 
by  placing  dams  in  the  channel  above  plaintiff's  head  gate 
thereof,  and  turning  the  waters  of  said  stream  into  their  well, 
and  into  ditches  constructed  by  themselves  and  others  afore- 
said, and  using  the  same  upon  their  said  lands.  Tfiat  by 
reason  of  said  acts  and  doings  of  defendants  in  diveiting  the 
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said  subterranean  and  surface  flow  of  said  stream  to  their 
own  use,  and  in  denial  of  the  rights  of  plaintiff,  plaintiff  is 
damaged  in  the  sum  of  five  thousand  dollars.  (5)  That  the 
said  defendants  have  since  said  last  mentioned  date  hitherto 
maintained,  and  still  do  piaintain,  said  well,  dams,  and  ditches, 
and  pumping  arrangements,  for  the  diveraion  of  the  watei-s 
flowing  in  said  Lone  Tree  creek,  and  threaten,  during  the 
irrigating  season  of  1891,  to  continue  the  diversion  and  use 
of  said  waters.  That,  as  plaintiff  is  credibly  informed  and 
believes,  the  defendants  are  now  engaged  in  sinking  wells  to 
reach  said  subterranean  channel,  and  putting  other  pumps 
therein,  and  on  the  said  described  lands,  for  the  avowed  pur- 
pose of  drawing  off  and  diverting  the  waters  of  said  stream 
to  their  own  use,  which,  if  done  and  consummated,  will  re- 
sult in  the  further  injury  and  damage  to  this  plaintiff."' 
Then  prays  that  his  appropriation  of  water,  to  the  extent  ap- 
propriated, be  declared  prior  to  that  of  appellees,  and  asking 
for  an  injunction  restraining  the  pumping,  use,  and  applica- 
tion of  the  water  by  appellees.  By  the  answer  it  is  denied 
that  Lone  Tree  creek,  or  any  portion  of  it,  "  flows  beneath  the 
ground  as  a  subterranean  sti*eum,  and  is  connected  with  its 
surface  flowage,  and  that  they  coexist."  Admits  the  sinking 
of  the  well,  and  the  use  of  an  irrigation  pump  to  raise  the  water 
for  purposes  of  irrigation.  "  Denies  that  defendants  have 
taken  and  drawn  off  the  underflow,  as  alleged  in  said  com- 
plaint, or  in  any  way  interfei'ed  with  the  flow  of  said  stream, 
by  means  of  said  well  and  pump,  or  otherwise,  so  as  to  de- 
preciate the  flow  of  water  in  said  creek  at  the  point  where 
plaintiff's  head  gate  is  located,  and  to  which  he  is  entitled. 
Denies  that  defendants  have  since  said  date  further  diverted 
the  flow  of  water  of  Lone  Tree  creek  to  their  own  use  and 
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advantage,  and  to  the  damage  of  plaintiff,  by  placing  dams 
in  the  channel  thereof,  and  turning  the  water  of  said  stream 
into  their  said  well,  and  into  ditches  constructed  by  them- 
selves or  others."  A  jury  was  had  to  try  the  issues  pi-esent- 
ed,  which  was  given  the  f(»llowing  instructions :  "  (2)  The 
court  instructs  the  jury  that  if  you  find,  from  the  evidence, 
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defendants  constructed  a  dam  across  Lone  Tree  creek,  and 
you  further  find  that  the  plaintiff  was  not  damaged  there- 
by, you  cannot  find  damages  in  favor  of  plaintiff  against 
the  defendants  for  that  cause.  (3)  The  court  instructs  the 
juiy,  as  a  matter  of  law,  that  water  that  percolates  through 
the  soil,  without  an  evident  and  well  known  channel,  is 
regarded  as  a  part  of  the  land,  and  belongs  to  the  owner 
thei'eof,  and  he  may  make  such  use  of  the  water  as  he  sees  fit 
while  it  remains  on  or  under  his  land.  (4)  The  jury  are  in- 
structed that  digging  wells  close  to  a  stream,  so  that  the 
waters  of  the  stream  necessarily  percolate  into  such  wells, 
thus  diminishing  the  water  previously  appropriated,  is  but 
doing  indirectly  what  the  law  forbids  being  done  directly, 
and  will  not  be  allowed.  And  if  the  jury  believe  from  the 
evidence  that  defendants  have  by  such  means  drawn  from 
Lone  Ti*ee  creek  water  previously  appropriated  by  plaintiff, 
they  will  assess  his  damages  upon  this  branch  of  the  case  in 
such  amount  as  he  has  been  shown  to  have  suffered."  The 
verdict  was  for  the  defendants,  (the  appellees.)  Judgment 
upon  the  verdict,  from  which  an  appeal  was  taken  to  this 
court. 

Mr.  James  W.  McCbeery,  for  appellant. 

Messrs.  A.  C.  Pattok  and  H.  E.  CHaRGHiLL,  for  appellees. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

The  case  is  one  of  peculiar  interest,  and  involves  questions 
that  have  never  been  fuUv  determined  in  this  state.  The  at- 
tempted  denials  in  the  answer  of  the  allegations  in  the  com- 
plaint are  inartificially  drawn,  and  some  of  them  are  clearly 
open  to  the  criticism  of  being  ^'negatives  pregnant ; "  but  the 
attempt  and  intention  of  the  pleader  to  make  them  denials 
is  apparent.  Consequently,  at  this  stage  of  the  proceeding, 
it  would  probably  be  wiser  to  treat  them  according  to  the  in- 
VoL.  III.— 28 
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teiition  of  the  pleader  than  to  apply  strictly  technical  rales 
of  pleading.  The  court  below  evidently  regarded  them  as 
denials,  tendering  issues  of  fact.  I  cannot,  as  urged  in  ar- 
gument by  the  learned  counsel  of  appellant,  regard  tfie  ques- 
tion of  damages  as  the  sole  question  of  fact  submitted  to  the 
jury.  Although  it  was  an  equity  case,  it  clearly  appears 
from  the  instructions  of  the  court,  and  the  acceptance  of  a 
geneitkl  verdict,  that  all  issues  of  fact  made  by  the  pleadings 
were  submitted  to  the  jury  for  its  determination.  The  prior 
appropriation  of  the  water  of  Lone  Tree  creek  to  the  extent 
claimed,  the  construction  of  the  ditch,  and  the  application  of 
the  water  to  his  land,  appear  to  have  been  conceded.  If  not 
conceded,  they  were  fully  established  by  the  evidence.  Hence 
the  first,  fundamental  and  important  question  to  be  found 
by  the  juiy  was  whether  appellant's  rights  were  invaded, 
and  the  volume  of  water  to  which  he  was  entitled  by  priority 
of  appropriation  had  been  diminished  by  the  acts  of  appellees. 
The  court  instructed  the  jury  ^^  that  water  that  percolates 
through  the  soil  without  an  evident  and  well-known  chan- 
nel is  regarded  as  part  of  the  land,  and  belongs  to  the  owner 
thereof,  and  he  may  make  such  use  of  the  water  as  he  sees 
fit,  while  it  remains  on,  in,  or  under  his  land."  It  is  probably 
safe  to  say  that  it  is  a  matter  of  no  moment  whether  water 
reaches  a  certain  point  by  percolation  through  the  soil,  by  a 
subterranean  channel,  or  by  an  obvious  surface  channel.  If 
by  any  of  these  natural  methods  it  reaches  the  point,  and  is 
there  appropriated  in  accordance  with  law,  the  appropriator 
has  a  property  in  it  which  cannot  be  divested  by  the  wrong- 
ful diversion  by  another,  nor  can  there  be  any  substxintial 
diminution.  To  hold  otherwise  would  be  to  concede  to  su- 
perior owners  of  land  the  right  to  all  sources  of  supply  that 
go  to  create  a  stream,  gardless  of  the  rights  of  those  who 
previously  acquired  the  right  to  the  use  of  the  water  from 
the  stream  below.  Strictly  and  technically,  the  instiiictiou 
should  not  have  been  given.  There  were  no  tacts  in  evidence 
upon  which  it  could  be  properly  based.  But,  in  view  of  the 
fact  that  nearly  all  the  evidence  was  directed  to  the  question 
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of  whether  the  water  supply  was  diminished  by  the  acts  of 
the  defendants,  the  finding  by  the  jury  that  it  was  not,  ren- 
ders the  instruction  harmless.  The  other  instruction  (No.  4) 
given  by  the  court  appears  to  embrace,  and  clearly  state,  all 
the  law  of  the  case.  The  refusal  of  the  court  to  give  the  in- 
structions prayed  by  the  plaintiff  cannot  be  regarded  as  error. 
All  that  should  have  been  given  were,  in  substance,  given  by 
the  court. 

Streams  of  the  character  described  in  the  complaint  are 
frequent  throughout  the  entire  arid  portion  of  the  continent, 
and  their  existence  and  peculiarities  cannot  be  ignored,  being 
well-defined  surface  streams  with  well-defined  channels,  for 
long  distances,  then,  for  miles,  sunken,  until  uniting  with 
another  stream,  but  having,  topographically,  all  the  physical 
characteristics  of  a  stream, — a  bed,  banks,  valley,  etc.,  at 
times  of  high  water,  being,  its  entire  length,  a  running  sur- 
face stream,  and,  in  low  water,  or  droughts,  running  short 
distances,  standing  in  pools,  sinking  into'  gravel  or  loose  ma- 
terial in  its  bed,  percolating  through  or  passing  under  it,  and 
reappearing  at  some  point  below,  but  still  delivering  at  differ- 
ent points  a  greater  or  less  volume  of  water, — sometimes  at 
the  surface,  sometimes  much  below.  It  is  not  necessary  to 
legally  define  water  courses  having  these  peculiar  character- 
istics. They  are,  as  conduits  of  water,  such  source  of  supply 
as  to  furnish  an  appropriator  a  legal  basis  for  the  appropria- 
tion of  the  available  water.  In  the  case  of  a  running  surface 
stream  the  question  of  appropriation  is  easy  of  solution  ;  but 
not  so  in  a  sunken  stream,  particularly  at  a  point  where  the 
water  is  an  indefinite  distance  below  the  surface.  Under 
such  circumstances  it  becomes  at  once  apparent  that  to  ap- 
propriate and  utilize  the  water  an  impervious  dam  must  be 
constructed,  and  carried  down  to  an  impervious  base,  to  stop 
and  retain  the  subterranean  water,  and  raise  it  to  the  ditch. 
Whenever  such  adequate  provision  is  made,  any  act  dimin- 
ishing the  quantity  that  would  naturally  reach  the  dam,  and 
add  to  the  supply,  up  to  the  limit  of  the  appropriation, — 
whether  by  divei'sion  upon  the  surface,  the  sinking  of  wells 
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and  using  pumps,  or  otherwise, — would  be  actionable.  The. 
trouble  in  the  case  was  in  the  want  of  proof.  It  was  in  evi- 
dence that  appellant  had  constructed  a  dam  across  the  stream 
to  supply  his  ditch,  but  there  is  nothing  in  regard  to  the 
character  of  the  dam.  It  may  have  been  only  a  surface  dam, 
which,  although  sufficient  for  running  surfiice  water,  may 
have  been  wholly  inadequate  for  retaining  and  utilizing  the 
water  at  any  depth  below  the  surface.  The  efficiency  of  the 
dam  to  stop,  retain,  and  apply  the  sunken  water  should  have 
been  shown ;  for  if  the  water  found  and  taken  by  the  ap- 
pellees, by  sinking  wells  and  pumping,  would,  in  its  natural 
course,  have  passed  under  the  dam,  the  available  supply  could 
not  have  been  materially  diminished.  It  should  also  have  been 
shown  that  the  water  taken  by  appellees  was  intercepted,  and 
would,  by  the  laws  of  gravity,  following  the  natural  plain  of 
drainage,  have  reached  appellant's  premises.  The  testimony 
was  conflicting,  vague,  and  indefinite,  based  upon  the  casual 
observation  of  different  individuals  at  different  times  and  per- 
haps under  very  varying  natural  conditions.  Opinions  were 
substituted  to  establish  physical  facts  that  could  have  been 
established  by  actual  tests  and  practical  demonstration.  The 
appellant  did  not,  by  proper  and  competent  testimony,  make 
a  case  entitling  him  to  an  injunction  restraining  the  pumping 
by  appellees,  and  such  relief  was  properly  refused.  It  was 
shown  that  appellees  had  formerly  constructed  a  dam,  inter- 
cepted surface  water,  and  turned  it  into  their  ditch.  If  such 
obstruction  and  diversion  had  not  been  abated,  and  appel- 
lant's available  supply  of  water  was  by  such  acts  diminished, 
and  less  than  his  appropriation,  appellees  should  have  been 
restrained  from  such  interference.  The  evidence  being  so 
vague,  conflicting,  and  indefinite,  the  verdict  of  the  jury  must 
be  sustained,  and  the  decree  of  the  court  based  upon  it, 

Affirmed. 
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CUSHMAK  £T  AL.,  APPELLANTS,  V.  ThE  HIGHLAND   DXTGH 

Company,  Appellee. 

1.  Wateb  Riortb. 

Prior  appropriators  of  water  are  entitled  to  have  the  same  flow  unim- 
paired in  quantity  and  without  permanent  or  unreasonable  deteri- 
oration in  quality. 

2.  PBACnCE. 

A  judgment  denying  an  injunction  and  dismissing  the  action,  which  was 
brought  to  restrain  the  commission  of  acts  in  auticipation  of  the 
consequence  thereof  being  permanently  injurious,  is  affirmed  in 
this  case,  without  prejudice  to  another  suit  when  the  actual  result 
of  the  proceeding  complained  of  is  susceptible  of  proof,  and  can  he 
shown  to  be  permanently  injurious  and  wrongfuL 

Appeal  from  the  District  Court  of  Boulder  County. 

Messrs.  Minob  and  Stockton  and  Mr.  J.  H.  Randall,  for 
appellants. 

Mr.  B.  L.  Carb  and  Mr.  F.  P.  Secob,  for  appellee* 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit  were  on  one  side  the  owners  and 
occupants  of  lands  along  the  line  of  St.  Vrain  creek,  and  on 
the  other  a  corporation  called  the  Highland  Ditch  Company, 
which  was  a  distiibuter  of  water  to  its  stockholders.  The 
plaintiffs  and  appellants  were  old  settlei*s  along  the  line  of 
the  stream,  and  had  very  ancient  and  early  rights  to  the 
water,  which  they  had  diverted  by  their  ditches  and  appro- 
priated by  application  to  their  lands.  The  Ditch  Company 
seems  to  have  been  oi'ganized  by  later  settlers  farther  down 
the  stream,  who  were  not  always  able,  with  due  regard  to  the 
early  appropriatoi-s'  rights,  to  obtain  what  was  necessary  for 
the  irrigation  of  their  lands.  To  remedy  this  difficulty  in  a 
measui-e  the  corporation  constructed  a  reservoir  at  a  point 
above  where  the  plaintiffs'  ditches  take  their  water  from  the 
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stream,  and  in  a  natural  basin,  which  in  the  early  times  was 
called  the  Mcintosh  lake.  This  was  an  ancient  slough  known 
to  the  i*esidents  of  that  section  in  the  very  early  60's  as  an 
alkali  slough.  According  to  the  description  given  of  it  by 
the  witnesses,  in  the  rainy  season  it  contained  considerable 
water,  but  towards  the  latter  pait  of  the  summer  it  was  nearly 
dry,  and  its  surface  became  apparently  one  white  mass  of  alkali. 
In  the  execution  of  their  plans,  the  Highland  Ditch  Com- 
pany built  a  dam  across  the  lower  part  of  the  lake,  and  thereby 
flooded  two  or  three  hundred  acres  of  land,  and  were  able  to 
put  into  the  lake  water  to  a  depth  of  ten  or  fifteen  feet.  The 
opportunity  to  get  this  water  was  furnished  by  a  contract 
which  they  had  with  another  ditch  company,  and  was  appar- 
ently exercised  at  that  season  of  the  year,  when  waters  were 
high  and  unused  by  other  appropriators.  After  the  dam  was 
built,  the  company  started  to  construct  a  drain  ditch  from 
the  reservoir  down  to  St.  Vrain  creek  for  the  purpose  of 
drawing  off  all  the  water  in  the  lake,  or  substantially  all  of 
it  after  it  should  have  been  filled,  to  flush  it  and  purify  it  by 
the  removal  of  the  alkalies,  which  would  necessarily  be  ab- 
sorbed' and  held  in  solution  by  the  body  of  water  with  which 
the  lake  was  filled.  The  plaintiffs  filed  their  bill  on  the 
theory  that  the  turning  of  this  vast  body  of  alkali  water  into 
the  St.  Yrain  creek,  which  was  the  declared  purpose  of  the 
Ditch  Company,  would  so  pollute  the  waters  of  the  St.  Vrain 
as  to  render  them  unfit  for  irrigation  or  domestic  purposes. 
It  will  be  observed  that  the  water  had  never  been  turned  into 
the  creek,  and  that  the  ditch  had  not  been  constructed  at  the 
time  the  bill  wivs  filed.  To  sustain  their  action,  the  plaintiffs 
showed  by  chemical  and  professional  testimony,  as  well  as  by 
the  testimony  of  farmers,  that  the  waters  of  the  lake  were 
impure,  and  held  (according  to  some  of  the  witnesses)  nearly 
two  hundred  grains  of  solid  alkaline  matter  to  the  gallon, 
when  thirty-five  is  the  limit  consistent  with  safety.  They 
also  offered  proof  concerning  the  digging  of  the  ditch  through 
the  lower  end  of  the  slough,  and  the  consequent  appearance 
of  alkali  wherever  the  land  was  disturbed,  and  considerable 
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proof  showing  that  the  whole  country  was  thoroughly  impreg- 
nated with  these  foreign  and  deleterious  substances.  On  the 
other  hand,  there  was  evidence  which  tended  to  show  that 
the  flushing  of  the  lake  would  purify  the  water  and  do  no 
permanent  harm  to  other  appropriators,  and  that  the  storage 
would  be  a  very  great  benefit  to  the  stockholders  of  the  ditch, 
and  bring  a  large  quantity  of  land  under  cultivation.  On 
the  hearing,  the  interlocutory  injunction  which  had  been 
granted  was  dissolved  and  a  decree  entered  dismissing  the 
bill-  Under  the  well  established  rule  governing  appellate 
procedure,  the  judgment  must  be  affirmed.  There  is  no 
question  that  riparian  ownera  and  these  prior  appropriatora 
of  water  are  entitled  to  have  the  St.  Vrain  creek  flow  un- 
impaired in  quantit}%  and  unpolluted  iu  any  permanent  and 
unreasonable  way.  The  law  which  entitles  parties  to  pre- 
serve the  purity  of  the  streams,  whose  waters  are  theii*8  by 
purchase  or  by  appropriation,  is  so  thoroughly  well  settled 
that  it  can  only  be  assumed  the  court  found  upon  the  evi- 
dence there  was  no  proof  which  would  establish  a  probable 
permanent  injury  to  the  complainants.  It  is  quite  true  that 
the  recoi-d  furnishes  a  very  strong  basis  for  the  opinion  that 
the  result  may  be  otherwise.  If  the  present  judgment  was 
conclusive  of  the  question  and  resulted  in  the  permanent 
settlement  of  it  against  the  rights  of  the  complainants,  this 
court  might  be  disposed  to  review  the  case,  and  send  it  back 
for  another  hearing.  We  are  always  reluctant  to  disturb  the 
findings  of  a  lower  court  as  to  questions  of  fact,  and  do  not 
concede  this  to  be  a  case  where  necessity  requires  a  departure 
fi-om  the  ordinary  rule.  Before  this  time,  the  drain  ditch 
has  been  consti-ucted,  the  reservoir  has  undoubtedly  been 
flushed,  and  it  is  a  matter  probably  susceptible  of  proof  to 
the  satisfaction  of  a  jury  and  of  the  court,  as  to  what  the  ac- 
tual result  of  the  proceeding  is.  The  parties  undoubtedly 
have  the  right  to  biing  what  was  formerly  an  action  on  the 
case  to  recover  damages,  or  a  right  to  file  a  bill  and  restrain 
the  company  from  using  the  reservoir,  if  thej'  are  able  to 
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satisfy  the  court  that  it  is  of  a  permanentlj  injurious  and 
wrongful  character. 

Since  this  is  true,  the  judgment  dismissing  the  bill  will  be 
affirmed,  with  costs,  but  without  prejudice  to  the  right  of  ap- 
pellants to  bring  such  action  at  law  or  file  such  bill  in  equity 
as  they  may  be  advised. 

Affirmed. 
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SEPTEMBER   TERM,   1898. 


Keys,  Plaintiff  in  Ebbob,  y.  Mobbison  et  al.,  Dbfekiv 

ANTS  IN  EbBOB. 

1.  Interest — Statctobt  CoNSTRUcnoir. 

Interest  is  recoverable  only  in  those  cases  specified  in  the  statate. 
Mere  delay  to  pay  is  not  necessarily  *'  unreasonable  and  yexatious 
delay,"  within  the  meaning  of  the  statute. 

2.  Pleading. 

A  general  allegation  of  delay,  even  though  it  be  averred  to  have  been 
vexatious  and  unreasonable,  would  be  insufficient  if  challenged  in 
apt  time  by  demurrer  or  motion;  but  such  an  allegation  is  not  so 
totally  defective  that  proof  could  not  be  introduced  thereunder,  and 
is  sufficient  to  support  a  judgment  for  interest. 

8.  Pbactice — ^Waives  of  Objections. 

Objection  on  the  ground  of  misjoinderof  causes  of  action  must  be  taken 
advantage  of  by  demurrer  if  the  defect  be  apparent  on  the  face  of 
the  complaint,  and  by  answer,  if  not  so  apparent;  otherwise  it  is 
deemed  waived. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Bbowne,  Putnam  &;  Pbbston,  for  plaintifiF  in 
error. 

Messrs.  Benedict  &  Phelps,  for  defendants  in  error. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

In  1890,  Morrison,  Bingham  &  Co.  brought  suit  against 
Keys  on  several  different  causes  of  action.  The  plain- 
tiffs counted  upon  several  promissory  notes,  on  an  account 
for  goods  sold  and  delivered  to  Keys  and  another  as  co- 
partners, and  also  on  an  account  against  Keys,  Hinkle  & 
Keys  for  a  specified  sum.  The  complaint  claimed  interest 
on  the  sums  named  in  the  second  two  causes  of  action  be- 
cause the  money  had  been  withheld  in  a  manner  which  was 
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the  legal  equivalent  of  the  "  unreasonable  and  vexatious  de- 
lay "  specified  in  the  statute  giving  the  right  to  interest  in 
certain  cases.  The  summons  was  served,  the  defendant  made 
default,  and  judgment  was  entered  for  the  amount  claimed, 
with  interest.  Keys  sued  out  a  writ  of  error  to  revei^e  the 
judgment,  Jind  brought  up  simpl}**  a  transcript  of  the  record, 
which  contains  a  copy  of  the  complaint,  the  summons  and  the 
ordera  and  judgment  entered.  He  assigns  various  errors, 
but  discusses  only  two,  and  these  will  be  all  which  will  be 
either  discussed  or  considered  in  determining  the  case. 

He  seems  seriously  to  contend  that  the  judgment  is  erro- 
neous because  the  court  entered  judgment  for  the  interest 
which  the  plaintiffs  asked  under  their  allegation  that  there  had 
been  an  ^'  unreasonable  and  vexatious  delay  "  in  the  payment 
of  the  severalaccounts  for  which  the  suit  was  brought.  In 
support  of  this  contention  he  cites  the  cases  of  Hawley  v. 
Barker^  5  Colo.  118,  and  Corson  v.  Neatheny^  9  Colo.  212, 
which  undoubtedly  hold  that  interest  is  only  recoverable  in 
those  cases  which  are  specified  in  the  statute,  and  that  mere 
delay  to  pay  is  not  necessarily  the  *'  unreasonable  and  vexa- 
tious delay ''  which  the  statute  requires  in  order  to  permit 
the  recovery  of  interest.  Conceding  this  to  be  true,  the  con- 
tention furnishes  no  basis  for  the  reversal  of  the  judgment. 
The  complaint  alleged  that  there  had  been  this  sort  of  delay 
in  the  payment  of  the  money,  and  the  plaintiffs  pmyed  to  re- 
cover interest  on  that  hypothesis.  It  is  doubtless  true  that 
a  general  allegation  of  delay,  even  though  it  be  averred  to 
be  vexatious  and  unreasonable,  is  not  an  apt  and  artistic 
method  of  pleading,  and  the  pleader  on  the  interposition  of 
a  demurrer,  or  a  proper  motion  if  one  would  lie,  might  com- 
pel an  exact  and  specific  statement  of  the  facts  constituting 
the  delay,  or  else  object  to  the  introduction  of  proof  concern- 
ing it.  Where,  however,  as  in  this  case,  there  was  no  appear- 
ance on  the  part  of  the  defendant  and  he  took  no  action  in 
the  premises,  it  cannot  be  said  that  the  pleading  was  so  to- 
tally defective  that  proof  could  not  be  introduced  thereun- 
der.    Since  this  is  true,  we  must  presume  for  the  purposes  of 
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upholding  the  judgment  that  the  plnintifiFs  intrqduced  such 
evidence  in  support  of  that  allegation  as  would  justify  the 
entry  of  the  judgment  which  the  court  gave. 

The  plaintiff  in  error  likewise  insists  that  there  was  a  mis- 
joinder of  causes  of  action,  and  that  according  to  the  very 
plain  allegations  of  the  complaint  it  is  evident  that  the  causes 
did  not  come  within  the  statutory  provisions  which  authorize 
the  union  of  several  in  the  same  suit.  This  may  be  true,  but 
it  is  unavailable.  The  Code  provides  that  a  demurrer  shall 
lie  for  the  misjoinder  of  causes  of  action,  and  further  enacts 
that  advantage  must  be  thus  taken  of  this  defect  if  it  exists 
and  is  apparent  on  the  face  of  the  complaint.  It  likewise  re- 
stricts the  right  to  raise  this  question  to  answer  if  the  fact 
be  not  thus  apparent,  and  provides  that  in  case  of  a  failure 
to  take  advantage  of  the  error  in  either  one  of  these  two  ways 
it  shall  be  deemed  a  waiver  of  the  mistake.  These  several 
Code  provisions  clearly  dispose  of  this  contention.  The  judg- 
ment was  entered  after  default,  the  defendant  neither  de- 
murred to  the  complaint  nor  set  up  by  answer  that  there  Wcis 
a  misjoinder  of  the  causes  of  action,  and  the  court  had  the 
right  to  enter  judgment  notwithstanding  the  fact  that  the 
complaint  might  have  been  vulnerable  to  attack  in  respect  of 
these  matteiB. 

These  two  errors  which  are  presented  to  the  consideration 
of  the  court  do  not  require  us  to  disturb  the  judgment,  and 
it  will  therefore  be  affirmed. 

Affirmed. 


«»•»» 


Moore,  Appellant,  v.  Vickers,  Appellee. 

1.  Receipt. 

A  receipt  in  f uU  by  the  assignee  of  a  claim  for  coUection  is  not  con- 
clusive in  favor  of  the  party  to  whom  it  is  given,  nor  against  the 
assignor,  especially  when  the  amount  claimed  to  be  due  upon  the 
account  exceeds  the  amount  paid. 

2.   ASSIGITKE. 

A  party  to  whom  a  claim  has  been  assigned,  with  authority  to  collect 


444  MoouB  V.  ViCKBRS.  [Sept  T., 


the  amount  due,  has  no  right  to  collect  a  leas  sum,  and  bind  hia 
signor  thereby,  unless  the  release  be  made  on  his  own  behalf  and 
for  moneys  he  had  a  right  to  collect  beyond  those  which  he  received. 

8.  RBAssiamiENT. 

A  party  to  whom  a  claim  against  another  has  been  assigned  may  reas- 
sign it  to  his  assignor,  who  becomes  thereby  invested  with  all  his 
original  rights  to  recover  thereon. 

4.  PBAoncE— Waivkb  of  Objbctiok. 

An  objection  on  the  ground  of  misjoinder  must  be  made  in  apt  time  in 

the  trial  court.    It  will  not  be  considered  if  made  on  appeal  for  the 

first  time. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Mr.  H.  M.  Jacoway,  for  appellant. 

Mr.  Geobge  F.  Dunklbe  and  Mr.  O.  E.  Jackson,  for 

appellee. 

BisSEiiL,  P.  J.,  delivered  the  opinion  of  the  court. 

Early  in  1891,  Moore  and  Vickers,  as  contractor  and  sub- 
contractor, entered  into  an  agreement  respecting  some  grad- 
ing on  the  Denver  &  Suburban  Railway  Company.  Shortly 
afterwards,  by  reason  of  some  undisclosed  transactions  be- 
tween one  Myers  and  Vickers,  Yickers  assigned  to  Myers 
all  nione3's  due  and  to  become  due  under  the  contract  which 
he  had  made  with  Moore,  and  authorized  Myers  to  collect  it. 
It  appears  that  Yickers  did  a  good  deal  t)f  work  under  the 
contract,  whereby  a  considerable  sum  became  due  him.  In 
October,  Myers  attempted  to  collect  from  Moore  all  or  a  por- 
tion of  what  Vickei-s  had  earned,  presenting  the  authority 
expressed  in  the  assignment  therefor.  At  this  time,  Moore 
appears  to  have  raised  some  question  concerning  the  amount 
due,  but  offered  to  pay  Myers  one  hundred  and  fifty  dollars 
if  he  would  sign  a  receipt,  which  on  its  face  was  expressed 
to  be  in  full  of  all  moneys  due  Vickers  under  the  original 
subcontract.  Myers  accepted  the  proposition,  signed  the  re- 
ceipt and  took  his  money.    Whether  under  the  arrangement 
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between  Myers  and  Vickers  he  was  entitled  to  collect  the 
whole  sum  due,  or  whether  the  amount  which  he  received 
wholly,  substantially  or  partially  settled  his  claim,  is  not  made 
evident  by  the  record.  Whatever  the  fact  may  be  in  respect 
of  this  matter,  the  receipt  cannot  be  taken  either  as  conclu- 
sive in  favor  of  Moore,  or  as  binding  upon  yickei*s  as  to  the 
amount  that  was  due  him  under  the  contract.  It  has  been 
somewhat  seriously  argued  that  this  receipt  should  control 
the  rights  of  the  parties,  and  should  bar  a  recovery  in  this 
suit,  which  was  brought  by  Vickers  for  the  use  of  Dunklee, 
a  subsequent  assignee,  to  recover  the  balance  said  to  be  due 
for  the  work  done  under  the  original  convention.  There  are 
many  reasons  to  the  contmry.  In  the  first  place,  Myers  was 
not  empowered  by  the  terms  of  the  assignment  to  settle  or 
adjust  any  controversy  between  Vickers,  his  assignor,  and 
Moore,  the  contractor.  His  sole  authority  was  to  collect  and 
receive  whatever  might  be  due  from  the  contractor  to  Vick- 
ers for  the  work  done.  Manifestly,  this  would  give  him  no 
right  to  collect  a  less  sum  than  that  which  had  been  earned 
and  bind  Vickera  thereby,  unless  the  release,  if  any,  was  made 
on  his  own  behalf  and  for  moneys  which  he  had  a  right  to 
collect  beyond  those  which  he  received.  What  these  facts 
may  be  are  not  disclosed,  so  that  it  cannot  be  adjudged  that 
he  was  posseted  of  authority  to  bind  Vickers  by  the  settle- 
ment. An  additional  and  very  cogent  reason  to  reject  this 
contention  concerning  the  effect  of  the  receipt  is  found  in  the 
circumstances  under  which  it  was  executed,  l^^ers  seems 
to  have  suggested  that  Vickers  claimed  more  money  than 
that  sum,  and  that  he  was  doubtful  as  to  his  right  or  his 
power  to  discharge  the  liability  of  the  contractor  by  the  ex- 
ecution of  a  receipt  for  a  sum  less  than  that  which  Vickers 
claimed.  His  objections  were  overcome  by  the  statement  of 
the  contractor  that  the  receipt  would  cut  no  figure,  and  that 
if  Vickers  had  any  claim  for  money,  and  could  show  it,  he 
would  get  it  in  a  minute.  This  conversation  and  these 
circumstances  effectually  dispose  of  the  claim  that  the  receipt 
was  in  any  manner  a  conclusive  and  binding  settlement  as 
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to  the  sura  due  from  Moore  to  Vickera  for  the  work  which 
was  done. 

After  this  transaction  between  Moore  and  Myers,  the  latter 
reassigned  to  Vickers  the  right  which  had  passed  to  him  by 
the  original  transfer  between  him  and  the  subcontractor. 
The  reassignment  was  sufficient  in  form  and  legal  effect  to 
reinvest  Vickers  with  his  original  rights  to  recover  for  the 
work  done  under  his  agreement  with  Moore,  and,  if  at  that 
time  Moore  was  indebted  to  him  on  account  of  it,  he  would 
have  the  right  to  proceed  to  collect.  Acting  on  this  theory, 
Vickers  then  transferred  to  one  Dunklee  his  claims  in  the 
pi-emises.  The  present  suit  grows  out  of  that  transfer.  The 
suit  was  brought  before  a  justice  in  the  name  of  Vickers  for 
the  use  of  Dunklee,  and  after  judgment  in  favor  of  the  plain- 
tiff, the  defendant,  Moore,  appealed  to  the  county  court, 
where  the  case  was  retried,  and  judgment  again  entered  for 
the  plaintiff  in  the  action  for  the  sum  of  f  194.67.  It  is  un- 
necessary to  state  the  nature  or  the  history  of  the  plaintiff^s 
claim,  or  the  evidence  which  entitled  him  to  recover.  It 
need  only  be  stated  that  his  claim  was  not  controverted  by 
any  evidence  offered  on  behalf  of  the  defendant,  and  the  proof 
was  ample  to  justify  the  recovery,  unless  there  was  some 
legal  obstacle  thereto.  There  seems  to  be  none.  The  de- 
fendant moved  for  a  nonsuit  because  of  the  failure  of  the 
proof  to  establish  a  right  of  action  in  favor  of  the  plaintiff, 
and  moved  for  a  new  trial  on  substantially  the  same  g^rounds, 
— to  wit,  th*t  the  judgment  was  not  warranted  by  the  evi- 
dence, and  that  the  proof  offered  concerning  the  circumstances 
under  which  the  receipt  was  executed  was  incompetent  and 
ought  not  to  have  been  received.  The  court  did  not  err  in  over- 
ruling these  motions  and  entering  judgment  in  favor  of  the 
plaintiff.  These  mattei-s,  however,  are  not  what  is  prin- 
cipally argued  in  this  coui*t.  The  appellant  here  insists  that 
the  suit  was  improperly  brought  in  the  name  of  Vickers  for 
the  use  of  Dunklee,  on  the  theory  that  the  action  should  be 
brought  in  the  name  of  the  real  party  in  interest,  and  that 
either  Vickers  or  Dunklee  were  improperly  parties  to  the 
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suit,  and  wrongfully  joined  as  plaintiffs.  The  question  is 
not  presented  to  the  court  in  such  a  manner  as  to  call  for  a 
decision  respecting  the  proper  form  of  bringing  a  suit  before 
a  justice  on  an  open  account  which  has  by  assignment  passed 
to  another  than  the  one  to  whom  the  account  originally  ran. 
We  are  not  called  upon  to  decide  whether  the  suit  should  be 
brought  by  the  assignee  as  the  real  party  in  interest,  or 
whether  it  should  be  brought  in  the  name  of  the  oiiginal 
creditor,  or  in  his  name  for  the  use  of  the  party  entitled  to 
the  proceeds,  which  was  the  course  of  the  common  law. 
This  is  a  much  vexed  question,  and  one  which  should  only 
be  decided  when  the  matter  is  fairly  before  the  court,  and 
when  the  question  is  raised  at  a  time  when  the  court  below 
is  fully  empowered  to  correct  any  error  in  that  regard,  so 
that  the  suit  may  proceed  regularly  to  a  legitimate  and  prop- 
er judgment.  It  is  not  permitted  to  parties  to  litigate  the 
actual  coutrovei'sy  and  raise  no  question  concerning  the  right 
of  the  plaintiffs  to  sue  until  after  judgment,  and  then  be 
heard  on  an  appeal  to  complain  that  the  proper  parties  were 
not  before  the  court.  The  unfairness  of  such  a  procedure 
would  be  well  manifest  in  this  case  should  it  be  reversed 
on  these  grounds.  The  litigation  below  proceeded  on  the 
sole  contention  that  the  defendant  was  not  indebted,  and 
judgment  went  against  him  both  before  the  justice  and  in 
the  county  court,  to  which  the  cause  went  on  appeal.  He 
nowliere  and  at  no  time,  during  the  progress  of  the  litigation, 
until  it  reached  this  court,  suggested  by  motion  or  otherwise 
a  misjoinder  of  parties  plaintiff.  He  should  not  now  be 
heard  to  complain.  If  the  suit  ought  to  have  been  brought 
in  the  name  of  the  original  subcontmctor,  Yickei's,  it  may 
be  said  that  Yickers  was  before  the  court,  and  is  concluded 
by  his  recovery.  If,  on  the  other  hand,  it  is  asserted  that 
only  Dunklee,  the  assignee,  should  sue,  it  is  enough  to  say 
that  he  likewise  was  befoi*e  the  court,  and  is  bound  by  the 
judgment  entered.  Thus,  whatever  may  be  the  conclusion 
as  to  the  proper  person  to  sue,  everybody  concerned  in  the 
recoveiy  was  before  the  court,  and  is  bound  by  the  judg- 
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ment,  and  the  defendant  is  unharmed,  simply  being  called 
upon  to  pay  the  amount  which  he  owed  under  his  contract. 
This  solution  of  the  difiBculty  is  in  very  close  analogy  to 
that  adopted  by  the  supreme  court  in  Jackson  v.  ffamm,  14 
Colo.  58. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Affirmed. 
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Jones,  Plaintif  in  Errob,  v.  Henshall  et  al.,  De- 
fendants IN  Error. 


1.  EviDENCB— Books  of  Accouin'. 

Before  books  of  account  are  admissible  in  evidence,  a  proper  foundation 
most  be  laid  for  that  purpose,  and  the  books  must  be  books  of  orig- 
inal entry  and  competent  proof  of  the  matters  which  they  tend  to 
establish. 

2.  Wmrsss — Competency  of. 

The  competency  of  a  witness  is  not  affected  by  the  character  of  the 
testimony  he  may  give. 

8.  Same. 

In  general,  a  party  is  absolutely  incompetent  to  give  evidence  when  he 
brings  an  action  against  an  administrator  or  defends  a  suit  brought 
by  one. 

4.  Pbesumption  or  Payment. 

A  presumption  of  payment  of  commercisd  paper  never  arises  from  lapse 
of  time  unless  it  be  equivalent  to  the  period  prescribed  by  the  stat- 
ute of  limitations. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Teller  &  Orahood,  for  plaintiff  in  error. 

Messrs.  Browne,  Putnam  &  Preston,  for  defendants  in 
error. 


BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

The  administrator  of  the  estate  of  Aaron  M.  Jones  brought 
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this  action  against  the  defendants  in  error,  James  Henshall 
and  his  wife,  to  recover  the  sum  of  three  thousand  dollars 
alleged  to  be  due  on  a  promissory  note  executed  by  them  on 
the  second  of  June,  1884,  and  found  among  the  assets  of  the 
decedent.  The  note  was  payable  one  year  after  date,  and  had 
been  due  some  five  years  at  the  time  of  Jones's  death.  There 
was  no  controversy  about  the  note,  but  the  defendants  set  up 
by  their  answer  a  payment  during  Jones's  lifetime.  Their  fit's t 
plea  was  a  general  one  of  payment ;  the  second  was  likewise 
in  legal  effect  an  averment  of  satisfaction,  and  set  up  sub- 
stantially that  James  Henshall  and  Jones  were  the  joint 
ownera  of  the  stock  of  the  Henshall  Queensware  Company. 
The  assets  of  the  company  were  subsequently  sold  to  other 
parties  for  a  fixed  sum,  which  was  received  by  Jones  and  ap- 
plied to  his  own  uses.  It  was  averred  that  the  receipt  of  this 
money  by  Jones  and  the  appropriation  of  it  amounted  to  a 
satisfaction  of  this  three  thousand  dollar  note,  since  it  was 
in  fact  and  legal  effect  an  appropriation  by  Jones  of  the 
money  which  would  have  been  coming  to  Henshall  out  of 
the  sale  of  the  stock  of  the  Queensware  Company. 

The  suit  thus  turned  on  the  proof  of  this  averred  payment 
of  the  note  through  the  transaction  of  the  sale  of  the  assets 
of  the  company.  To  support  the  plea  the  defendants  offered 
in  evidence  certain  pages  of  the  ledger,  which  made  a  part  of 
the  set  of  books  of  the  Queensware  Company,  which  contained 
entries  tending  to  show  Jones's  receipt  of  the  consideration 
which  the  purchasei-s  paid  for  the  stock  of  the  company. 
They  also  offered  divers  deeds  of  certain  property  which  had 
passed  between  Henshall  and  Jones  in  his  lifetime,  at  about 
the  time  of  the  original  purchase  of  the  queensware  stock. 
During  the  progress  of  the  trial,  James  Henshall  offered  him- 
self as  a  witness  and  undertook  to  testify  concerning  the 
matters  in  dispute.  He  was  allowed  to  give  evidence  touch- 
ing certain  matters  which  were  relevant  to  the  issues,  and 
undoubtedly  competent  if  he  had  the  right  to  give  evidence 
concerning  them.  As  to  the  exact  transaction  out  of  which 
the  note  grew,  he  was  not  permitted  to  give  testimony. 
Vol.  Ill— 29 
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This  statement  is  sufficiently  broad  to  disclose  the  errors 
relied  upon  and  the  basis  of  this  opinion.  It  was  alwa3's  true 
under  the  general  rules  of  evidence  that  wherever  any  mat- 
ter in  issue  was  supportable  by  what  appeared  on  the  books 
of  a  party,  those  books,  if  they  were  books  of  original  entry, 
could  be  put  in  evidence  after  a  sufficient  foundation  had 
been  laid  for  the  purpose.  This  rule  is  not  varied  bj^^  our 
statute,  which  is  in- terms  and  in  form  substantially  coincident 
with  the  common  law  rule  of  evidence  on  the  subject.  But 
under  this,  as  at  the  common  law,  a  proper  foundation  must 
be  laid  for  the  purpose,  and  the  books  themselves  must  be 
competent  proof  of  the  matters  which  they  tend  to  establish. 
Farrington  v.  Tucker  et  al.^  6  Colo.  557. 

Without  attempting  to  decide  whether  under  any  circum- 
stances the  books  of  this  company  would  be  evidence  against 
the  estate  in  support  of  the  plea  of  payment,  it  is  manifest 
that  they  wei-e  inadmissible  at  the  time  that  they  were  pro- 
duced, and  under  the  circumstances  existing  when  they  were 
offered.  They  were  not  books  of  original  entrj',  and  no 
foundation  whatever  was  laid  for  their  introduction,  and  it 
is  exceedingly  difficult  at  the  best  to  say  that  they  tended  to 
support  the  defendant's  plea.  According  to  his  own  testi- 
mony, he  was  the  owner  of  but  one  share  of  the  stock  of  the 
company,  and  there  was  no  other  holder  of  any  of  the  corpo- 
i-ate  evidence  of  title  except  as  to  one  share.  This  would 
leave  the  entire  holding  to  stand  properly  and  legitimately 
in  the  name  of  Jones,  who  would  necessarily  have  the  right 
in  case  of  sale  to  appropriate  the  results  to  his  own  uses. 
How  the  fact  that  Jones  did  receive  these  proceeds  of  sale 
tends  to  show  that  the  note  of  three  thousand  dollars  was 
paid,  when  there  is  no  absolute  equivalence  between  the  value 
of  one  share  and  the  proportionate  purchase  price,  it  is  diffi- 
cult to  imagine.  But  whatever  may  be  the  proper  inference 
on  this  subject,  the  books  themselves  were  not  proper  evi- 
dence concerning  that  matter  under  the  circumstances  sur- 
rounding the  offer. 

When  the  defendant,  Henshall,  was  offered  as  a  witness 
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in  his  own  behalf,  the  plaintiff  and  administrator  very 
promptly  and  properly  objected  to  his  giving  testimony  be- 
cause he  was  not  a  competent  witness  under  the  statute. 
The  objection  was  overruled,  and  Henshall  proceeded  to  give 
evidence.  The  testimony  which  he  gave  related  to  mattera 
relevant  under  the  issue,  and  tended  in  some  measure  to  sup- 
port his  plea  of  pa}'ment.  During  the  progress  of  his  exam- 
ination, he  was  asked  about  the  transaction  out  of  which  the 
note  grew, — the  sale  of  the  queensvvare  property  and  the 
transfer  by  him  and  his  wife  of  certain  real  estate  to  Jones 
antedating  their  original  purchase  of  this  stock  of  goods.  As 
to  these  latter  matters  the  court  would  not  permit*  him  to 
testify,  evidently  proceeding  upon  the  hypothesis  that  he  was 
competent  as  a  witness  as  to  all  matters  which  did  not  relate 
to  the  transaction  occumng  directly  between  the  decedent 
and  the  witness.  As  we  understand  the  statute,  the  compe- 
tency of  a  witness  is  not  at  all  affected  by  the  character  of 
the  testimony  which  he  may  give,  and  it  is  not  at  all  depend- 
ent upon  considerations  of  this  nature.  Our  statute  on  the 
subject  of  witnesses  makes  all  men  competent  to  testify  sub- 
ject to  certain  limitations,  and  their  competency  is  not  af- 
fected by  the  circumstance  that  they  happen  to  be  parties  to 
the  suit.  This  broad  innovation  upon  the  common  law  rule 
is  now  almost  universal  in  this  country.  But  in  this  state 
as  in  most  others  parties  are  not  permitted  to  testify,  save 
under  very  exceptional  conditions  and  circumstances,  where 
a  representative  of  a  decedent  either  brings  the  action  or 
defends  the  suit.     General  Statutes,  §  3641. 

It  is  needless  to  quote  the  section  or  state  the  exceptional 
circumstances  under  which  a  party  may  give  evidence.  In 
general  it  may  be  said  that  a  party  is  absolutely  incompetent 
to  give  evidence  on  any  subject  when  he  brings  an  action 
against  an  administrator  or  defends  a  suit  brought  by  one. 
The  character  of  his  testimony''  and  the  subject-matter  about 
which  he  testifies  are  totally  unimportant.  If  the  evidence 
which  he  gives  is  relevant  to  any  issue  made  in  the  case,  it  is 
error  to  permit  him  to  give  it  at  his  own  instance,  and  if  the 
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objection  be  properly  interposed  in  apt  time,  it  must  be  sus^ 
tained.  These  errors  necessitate  the  reversal  of  this  judg- 
ment. The  cause  was  tried  to  the  court  without  a  jury. 
Counsel  therefore  contend  that,  as  there  was  sufficient  com- 
petent evidence  to  support  the  judgment,  this  court  is  bound 
to  disregard  these  errors  on  the  ground  that  they  do  not  af- 
fect the  substantial  rights  of  the  parties.  Code  of  1887,  §  78. 
Without  determining  whether  these  errors  would  be  covered 
by  that  code  provision,  the  contention  is  abundantly  an- 
swered by  the  statement  of  the  conclusion  at  which  we  have 
arrived,  that  there  is  nothing  in  the  record  which  will  support 
the  judgment  in  the  absence  of  this  testimony.  We  have 
read  the  abstract  carefully  and  have  also  read  the  evidence 
in  the  record,  and  we  are  very  frank  to  say  that  we  are  un- 
able to  find  in  it  such  evidence  of  payment  as  justifies  the 
judgment.  It  is  undoubtedly  a  very  singular  circumstance 
that  all  these  transactions  should  have  happened,  and  this 
obligation  thereby  been  liquidated  and  still  remain  in  the 
possession  of  the  intestate.  It  is  of  course  readily  responded 
that  the  obligation  had  remained  unpaid  for  five  years  prior 
to  Jones's  death  without  any  known  attempt  on  his  part  to 
enforce  it.  This  circumstance,  however,  can  hardly  be  taken 
as  sufficiently  responsive  to  the  suggestion.  A  presumption  of 
payment  never  arises  in  a  case  of  commercial  paper  because 
of  the  lapse  of  time,  unless  that  be  equivalent  to  what  is  pre- 
scribed by  the  statute  of  limitations. 

Because  of  the  errors  committed  by  the  court  in  respect  of 
the  matters  referred  to,  this  judgment  must  be  reversed  and 
remanded  for  a  new  trial. 

Meveried. 
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Smith  bt  al.,  Plaintiffs  in  Ekrob,  v.  Stabk  bt  al., 

DEFENDANTS  IK  EbBOB. 

1.  Notice  by  Beoobd. 

The  record  of  a  mortgage  upon  real  estate  charges  subsequent  pur- 
chasers thereof  with  notice  of  the  incumbrance. 

2.  SUBSEQUZin:  PUBCHAfiSBS — ^BUBDEN  OF  PbOOF. 

Purchasers  with  notice  of  incumbrance  are  in  no  sense  innocent,  and  if 
they  desire  to  exempt  the  property  from  the  obligation  of  the  in- 
cumbrance by  proof  that  the  paper  it  was  executed  to  secure  has 
been  liquidated,  the  burden  is  upon  them  to  show  it. 

3.  Bycdbitcb. 

The  production  of  the  note  by  the  plaintiff  at  the  trial,  showing  pay- 
ment of  interest  months  after  the  date  of  its  alleged  payment,  is 
sufficient  to  overcome  any  presumption  arising  from  the  record  of 
a  satisfaction  of  a  mortgage  securing  a  note  of  like  description. 

Error  to  the  District  Court  of  Montrose  County. 

Mr.  Hugo  Selig,  for  plaintiffs  in  error. 

Mr.  Tho^la.s  J.  Black,  for  defendants  in  error. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

The  administrators  of  H.  E.  Volkman  began  this  suit  in 
the  district  court  of  Montrose  county  to  recover  the  amount 
due  on  a  promissory  note  made  by  one  Thomas  E.  Fenlon, 
and  to  foreclose  a  mortgage  given  on  certain  property  to  se- 
cure the  payment  of  the  paper.  The  note  was  dated  on 
October  20,  1888,  and  was  for  $500,  due  one  year  after  date, 
with  a  specified  interest.  The  mortgage  covered  certain  lots 
in  the  town  of  Montrose.  Fenlon,  the  mortgagor,  and  Smith 
and  Heil,  the  plaintiffs  in  error,  who  were  grantees  of  Fenlon 
subsequent  to  the  date  of  the  mortgage,  were  made  parties. 
The  only  defense  was  by  these  subsequent  grantees,  who  set 
up  in  their  answer  that  the  note  which  the  mortgage  was 
given  to  secure  had  been  paid  before  the  transfer  to  them. 
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and  the  mortgage  was  therefore  not  a  security  for  its  pay- 
ment.   Fenlon  answered,  although  he  failed  to  appear  at  the 
trial,  and  he  defended  also  on  the  ground  that  the  note  had 
been  paid,  but  principally  on  another  ground,  which  will  be 
stated,  in  order  to  make  this  controversy  intelligible.     Other- 
wise than  for  this,  that  particular  defense  will  not  be  con- 
sidered.   Fenlon  set  up  in  his  answer  that  at  the  time  the 
note  was  made,  October,  1888,  he  gave  a  mortgage  on  certain 
property  in  the  town  of  Montrose,  which  was  the  same  prop- 
erty embraced  in  the  instrument  in  suit.     He  alleged  that 
afterwards,  in  the  following  May,  it  was  agreed  between  the 
parties  that  the  mortgage  should  be  satisfied,  and  he  should 
execute  a  new  one,  which  should  cover  property  other  than 
that  named  in  the  original  instrument.     He  set  up,  of  course, 
that  there  was  a  mistake,  and  that  by  reason  of  the  error  the 
mortgage  erroneously  covered  the  property  which  he  after- 
wards deeded  to  Heil  and  Smith.     There  was  no  proof  of 
these  facts,  but  they  serve  to  explain  and  make  clear  the 
theory  of  the  plaintiffs  in  error  and  their  contention  before 
the  court.     As  already  stated,  on  May  8, 1889,  the  mortgage 
on  which  the  present  action  was  based  was  delivered  to  Volk- 
man,  who  then  held  the  note  which  was  made  in  October,  1888. 
It  was  at  that  time  unpaid,  and  remained  unpaid  at  the  time 
of  his  death,  and  was  in  the  possession  of  the  administrators 
at  the  time  of  suit,  who  produced  it  in  court.    The  indoi*se- 
ments  on  the  back  of  the  note  showed  that  Fenlon  had  paid 
the  interest  on  the  paper  from  the  time  it  was  made  up  to 
December,  1890.     At  the  trial,  Heil  and  Smith  admitted  the 
mortgage,  its  execution,  delivery  and  record,  and  the  admin- 
istrators produced  the  note,  which  showed  nothing  paid  other 
than  the  interest,  which  was  satisfied  on  December  2, 1890, 
by  the  debtor.     The  grantees,  Heil  and  Smith,  then  offered 
to  prove  that  on  May  8,  1889,  in  Book  8,  on  page  189  of  the 
records  of  Montrose  county,  there  appeared  a  satisfaction  of 
the  note  described  in  the  mortgage,  and  that  in  the  same 
book,  on  page  205,  a  similar  satisfaction  was  recorded.     This 
evidence  was  admitted,  but  what  it  was  appears  neither  in 
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the  bill  of  exceptions  nor  anywhere  in  the  record.  It  was 
not  shown  that  the  note  was  surrendered,  nor  that  it  in  fact 
was  paid,  and  the  proof  amounted  to  nothing  more,  so  far  as 
we  can  gather,  than  evidence  that  a  note  of  the  date,  descrip- 
tion and  amount  of  the  one  sued  on  had  been  marked  satis- 
fied on  the  record. 

The  plaintiffs  in  error  now  seriously  contend  that  under 
section  284  of  the  General  Statutes  of  Colorado  this  operated 
as  a  payment  of  the  note,  and  as  to  the  subsequent  grantees 
precludes  the  original  mortgagee  and  his  representatives  from 
foreclosing  their  security.  This  statute  in  general  provides 
that  when  payment  of  the  amount  due  on  a  mortgage  has 
been  made,  and  the  mortgagee  shall  enter  satisfaction  on  the 
record  therefor,  the  receipt  shall  operate  as  a  release,  and  a 
reconveyance  of  the  property  to  the  mortgagor.  Without 
construing  the  section  or  determining  its  legal  effect,  where 
the  proof  might  be  that  a  mortgage  had  been  satisfied  and 
the  receipt  indorsed  on  the  margin  of  the  record  without 
more,  it  is  enough  to  say  that  subsequently  to  the  date  of 
this  alleged  recorded  satisfaction  the  owner  of  the  property 
executed  a  new  security — to  wit,  the  one  in  suit — upon  tHe 
same  property  to  secure  the  payment  of  a  note  of  the  same 
description,  or  to  secure  the  payment  of  the  note  described 
in  the  receipt  as  having  been  satisfied.  It  further  appears 
that  the  note  was  in  the  possession  of  the  deceased  long  after 
this  alleged  satisfaction,  and  the  maker  paid  interest  on  it  up 
to  December,  1890,  and  it  was  produced  in  court  by  the 
plaintiffs  at  the  time  of  the  trial.  These  circumstances  are 
ample  to  rebut  any  presumption  of  payment  arising  from  the 
record,  and  the  proof  therefore  cannot  be  held  to  substantiate 
the  plea  of  payment  put  in  by  Heil  and  Smith.  The  new 
mortgage  was  on  record  prior  to  the  time  of  the  conveyance 
to  them,  and  they  were  charged  with  notice  that  the  property 
was  covered  by  this  incumbrance  executed  to  secure  either 
the  note  originally  made  or  one  like  it,  and  of  the  same  date 
and  in  the  same  terms.  They  were  therefore  in  no  sense  in- 
nocent purchasers,  and,  if  they  desired  to  exempt  the  prop- 
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erty  from  the  obligation  of  an  evidently  valid  incumbrance 
by  proof  that  the  paper  it  was  executed  to  secure  had  been 
liquidated,  the  burden  was  on  them  to  show  it.  This  duty 
which  the  law  casts  on  them  is  not  discharged  by  the  simple 
production  of  a  copy  of  that  receipt  from  the  record,  even 
though  in  terms  it  amounts  to  a  declaration  of  payment,  al- 
though, of  course,  we  are  unadvised  as  to  this  fact,  since  the 
receipt  is  not  in  evidence  and  not  before  us.  But  regardless 
of  this  consideration,  we  are  of  the  opinion  that  the  produc- 
tion of  the  note  at  the  time  of  the  trial  showing  the  payment 
of  interest  mouths  after  the  date  of  the  alleged  receipt  was 
sufficient  to  overcome  any  presumption  arising  from  the  record, 
and  left  the  burden  still  on  the  defendants  who  asserted  pay- 
ment to  show  that  the  note  had  in  fact  been  satisfied.  They 
offered  no  proof  on  this  question,  and,  having  set  up  no  other 
defence,  it  must  be  adjudged  that  the  security  is  enforceable, 
the  note  still  due,  and  that  the  representatives  have  the  right 
to  collect  it. 

There  being  no  eiTor  apparent  in  the  record,  the  judgment 
will  be  affirmed. 

Affirined. 


<  ■•»» 


BuNO,  Plaintiff  in  Error,  v.  Gomer,  Defendant  nr 

Error. 

1.  Appellate  Pbactice. 

Where  there  is  evidence  in  the  record  to  support  the  finding  of  the  ref- 
eree and  the  judgment  of  the  court,  the  conclusion  of  the  trial 
court  will  not  be  disturbed. 

2.  Amendments. 

The  granting  of  leave  to  amend  pleadings  is  entirely  discretionary  with 
the  tiial  court,  and,  unless  tliat  discretion  has  been  abused,  appel- 
late courts  will  not  intei-fere. 

3.  Same. 

Where  a  party  desires  to  amend  his  pleadings  by  withdrawing  a  damag- 
ing admission,  the  application  for  leave  to  do  so  should  be  made 
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the  instant  the  error  ib  discovered,  and  a  broad,  substantial  show- 
ing of  mistake  is  essential  to  entitle  him  to  relief  in  the  premises. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  M.  Bice,  for  plaintiff  iu  error. 

Mr.  J.  W.  HoBNER  and  Mr.  J.  £.  Robinson,  for  defend- 
ant in  error. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

A  careful  scrutiny  of  the  record  satisfies  us  that  the  judg-* 
meut  entered  has  equitably  settled  the  rights  of  these  pai^- 
ties.  In  the  winter  of  1888-89  Orson  Buno  &  Son  made 
a  contract  with  the  defendant  Gomer  to  do  certain  work  in 
the  way  of  hauling  logs  through  the  winter,  and  taking  care 
of  the  men,  who  were  otherwise  employed  by  Gomer.  It  ig 
not  in  dispute  that  Buno  &  Son  undertook  this  work,  and 
that  they  boarded  divei-s  of  Gomer's  employees,  and  sold  sun- 
dry goods  and  merchandise,  for  which  Gomer,  under  the  con- 
tract, was  responsible.  The  work  was  completed  in  March, 
1889,  and  according  to  Buno  &  Son's  contention  there  re- 
mained due  to  them  at  that  time  the  sum  of  about  $800  on 
account  of  these  matters.  Payment  not  being  made  accord- 
ing to  their  claim,  they  brought  this  suit  to  recover  that  bal- 
ance, alleging  generally  the  total  sum  due  and  payments  to 
the  extent  of  $3,540.15,  leaving,  as  stated,  $800,  unpaid.  The 
defendant  took  issue  as  to  the  amount  of  work  done  and  as 
to  the  extent  of  the  credits  to  which  he  was  entitled.  The 
case  was  referred  to  a  referee  and  tried,  and  that  officer  re- 
ported the  testimony  and  his  findings  to  the  court,  and  there- 
on judgment  was  entered  in  favor  of  the  defendant.  There 
was  considerable  controversy  during  the  hearing  before  the 
referee  as  to  the  extent  of  the  payments  and  as  to  the  force 
and  effect  of  the  admission  of  payment  contained  in  the 
plaintiff^s  plea.  The  plaintiff  insisted  that  he  had  a  right  to 
introduce  testimony  vaiying  from  his  plea,  and  gave  notice 
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that  he  should  move  the  court  subsequentl}*^  for  leftve  to 
amend.  He  took  no  action,  however,  in  this  dii*ection  until 
after  the  referee  reported. 

The  errora  laid  are  not  of  very  great  gravity,  nor  are  they 
of  the  substance  and  description  which  require  this  court  to 
reverse  the  action  of  the  lower  tribunal.  Substantially  there 
are  but  three  presented,  and  none  of  them  require  very  elab- 
orate consideration  or  discussion.  The  principal  one  is  based 
on  the  inadequacy  of  the  testimony  to  support  the  judgment 
and  the  further  claim  that  it  required  a  finding  in  favor  of 
the  plaintiff  to  a  specified  extent.  This  is  not  one  of  these 
cases  which  calls  for  our  interference.  The  case  was  tried 
upon  conflicting  testimony,  and  there  is  abundant  evidence 
in  the  record  to  support  the  finding  of  the  referee  and  the 
judgment  of  the  court.  Under  these  circumstances,  and  our 
well  established  rule  in  such  cases,  we  are  not  at  liberty  to 
use  our  individual  judgment  of  the  force  and  effect  of  the 
evidence  in  order  to  overturn  the  conclusion  arrived  at  by 
the  trial  court. 

The  plaintiff  insists  that  the  referee  committed  numerous 
errors  in  admitting  and  receiving  testimony,  but  we  do  not 
discover  that  the  substantial  rights  of  the  parties  were  thereby 
prejudiced  so  that  the  right  has  come  to  the  plaintiff  to  insist 
on  a  reversal  of  the  judgment.  The  objections  themselves 
are  so  geneml  as  to  scarcely  warrant  consideration ;  but  not- 
withstanding this  technical  deficiency,  we  have  examined  the 
record  and  are  unable  to  perceive  that  any  legitimate  testi- 
mony which  would  conduce  to  the  support  of  the  plaintiff's 
case  was  excluded,  or  that  any  evidence  harmful  to  the  plain- 
tiffs contention  crept  into  the  record. 

The  onlv  other  error  insisted  on  is  that  claimed  to  have  been 
committed  by  the  court  in  denying  to  the  plaintiff  the  right 
to  amend  his  plea  and  withdraw  what  he  contends  was  a 
damaging  admission  as  to  the  payments.  It  cannot  be  con- 
ceded that  this  is  an  error  on  which  the  plaintiff  can  insist. 
It  is  undoubtedly  true  that  our  policy  is  one  which  {>ermits 
the  fullest  and  most  generous  amendments  for  the  purpose 


1893.]  Webeb  v.  Baessleb.  459 

of  protecting  the  rights  of  the  parties.  Whether  an  admis- 
sion of  this  sort  can  be  removed  from  the  record  and  its  legal 
effect  destroyed  in  favor  of  him  who  has  made  it  need  not 
be  determined.  It  is  enough  to  say  that  these  matters  of 
amendment  are  entirely  discretionary  with  the  court,  and,  un- 
less tliat  discretion  has  been  abused,  appellate  courts  will  not 
usually  interfere  with  their  action  in  the  premises.  In  this 
particular  case,  it  was  not  in  harmony  with  good  practice  to 
await  the  report  before  making  a  motion  of  this  description. 
The  application  should  have  been  made  the  instant  the  error 
was  discovered,  and  a  broad  and  substantial  showing  of  mis- 
take was  essential  to  entitle  the  party  to  relief  in  the  prem- 
ises. Under  the  circumstances  surrounding  this  application 
and  on  the  showing  made,  it  cannot  be  seen  that  the  court 
abused  its  powers  or  exceeded  its  rights  in  denying  the  mo- 
tion. These  biief  references  to  the  contentions  of  counsel 
dispose  of  the  errors  assigned. 

There  being  no  erroi-s  in  the  record  sufficient  to  compel  us 
to  disturb  the  judgment,  it  will  be  affirmed. 

Affirmed. 


Weber,  Plaintiff  in  Erbor,  v.  Baessleb  bt  al.,  De- 
fendants IN  Ebbob. 

1.  Stoppage  in  Tbansttu. 

A  vendor  of  goods  Bold  on  credit  has  a  right  to  stop  the  same  and  re- 
sume possession  thereof  while  they  are  in  intermediate  hands,  in 
case  the  vendee  becomes  insolvent  before  acquiring  actual  posses- 
sion thereof. 

2.  Same. 

Goods  are  regarded  as  being  in  transit  until  they  have  passed  out  of  the 
possession  of  every  intermediate  agency;  and  until  the  transit  h^is 
been  determined  by  an  actual  delivery  to  the  vendee  or  consignee 
the  right  of  the  vendor  to  reclaim  the  goods  is  unimpaired  by  any 
seizure  thereof  at  the  suit  of  creditors  of  the  vendee. 

3.  Same. 

A  delivery  of  the  goods  to  an  agent,  whether  of  the  vendor  or  vendee, 
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irho  hold«  them  merely  for  the  purpose  ol  traiiBmiBsion  to  the  ven- 
dee, is  not  a  final  delivery  such  as  determines  the  right  of  stoppage. 

4.  Same. 

A  delivery  of  the  goods  by  an  intermediate  agent  to  a  stranger,  as  to  a 
sheriff  holding  a  writ  of  attachment  against  the  vendee,  does  not 
determine  the  right  of  stoppage. 

Error  to  the  DUtrict  Court  of  Arapahoe  County. 

Mr.  M.  B.  Carpsntbb  and  Mr.  W.  N.  McBibd,  for  plain- 
tiff in  error. 

Mr.  Jambs  A.  Kilton,  for  defendant  in  error. 
Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  action  \s  for  the  possession  of  personal  property.  The 
cause  was  submitted  to  the  court  below  on  the  following 
agreed  statement  of  facts : 

On  June  1,  1889,  Thursie  &  Anderson,  who  wei*e  partners 
doing  a  retail  shoe  business  in  the  city  of  Denver,  ordered 
from  the  defendants  in  error,  plaintiffs  below,  who  were  part- 
ner engaged  in  manufacturing  and  selling  at  wholesale  shoes, 
in  Buffalo,  New  York,  a  bill  of  shoes,  amounting  in  the  ag- 
gregate to  the  sum  of  $297. 

The  plaintiffs,  Baessler  &  Co.,  filled  the  order  and  shipped 
the  same  June  19,  1889,  by  railroad  freight  to  Thursie  &  An- 
demon  at  Denver. 

No  part  of  the  price  of  the  shoes  has  been  paid,  the  time 
for  payment  being  sixty  days  after  the  filling  of  the  order. 
The  value  of  the  goods  is  $297. 

On  June  28,  1889,  the  goods  arrived  in  Denver  over  the 
Union  Pacific  Railroad,  shipped  in  the  usual  course  of  busi- 
ness. 

June  21,  1889,  Thursie  &  Anderson  became,  and  still  are, 
insolvent.  On  the  last  mentioned  day  several  judgments 
were  rendered  against  them,  and  their  stock  of  goods  seized 
under  executions  issued  on  the  judgments;  and  on  the  next 
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day,  June  22(1,  an  attachment  was  sued  out,  and  levied  upon 
the  same  stock,  subject  to  the  prior  levies. 

All  of  these  levies  were  made  by  the  defendant  as  sheriff, 
who  took  the  goods  into  his  possession  and  closed  up  tiie 
business  house  of  Thursie  &  Anderson. . 

On  the  22d  of  July,  1889,  the  plaintiffs  in  the  attachment 
suit  recovered  judgment  against  Thursie  &  Anderson,  and 
caused  execution  to  be  issued  and  placed  in  the  hands  of  the 
defendant  as  sheriff. 

On  June  28, 1889,  the  City  Transfer  Company,  a  common 
caixier  in  the  city  of  Denver,  to  whom  the  goods  had  been 
transferred  for  final  delivery,  according  to  the  custom  in  such 
cases  presented  to  P.  A.  Anderson,  a  member  of  the  firm  of 
Thursie  &  Anderson,  a  bill  for  freight  and  deliveiy  charges 
on  the  goods.  This  bill  Anderson  declined  to  pay,  and  at  the 
same  time  declined  to  receive  the  goods,  informing  the  agent 
of  the  Transfer  Company  that  the  defendant  as  sheriff  had 
closed  up  the  store  of  the  firm,  and  levied  upon  all  its  goods, 
and  that  the  goods  in  question  should  be  returned  to  the 
plaintiffs,  Baessler  &  Co.,  and  not  delivered  at  the  firm's  old 
place  of  business. 

Afterwards,  and  on  the  same  day,  the  transfer  company 
delivered  the  goods  to  the  defendant  sheriff  at  the  old  place 
of  business  of  Thursie  &  Anderson,  and  took  his  receipt  for 
the  same.  At  the  time  of  receiving  the  goods,  the  defendant 
sheriff  paid  to  the  transfer  company  the  freight  charges  due. 
The  defendant,  having  thus  obtained  possession  of  the  goods, 
levied  upon  them  as  sheriff  under  the  attachment  mentioned, 
and  after  July  22, 1889,  levied  upon  them  under  the  execu- 
tion issued  upon  the  judgment  in  the  attachment  suit. 

The  plaintifEs,  Baessler  &  Co.,  tendered  to  the  defendant 
the  amount  of  freight  charges  paid  by  him  and  demanded 
possession  of  the  goods,  but  defendant  refused  to  deliver  pos- 
session, or  accept  the  freight  charges. 

The  plaintiffs,  Baessler  &  Co.,  did  not  know  of  the  failing 
circumstances  of  Thursie  &  Anderson,  or  of  the  attachment, 
judgments  and  executions  against  them,  until  June  26, 1889, 
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when  they  immediately  set  about  stopping  the  goods  in  tran^ 
itu^  making  such  effort  as  they  could  in  that  direction. 

Prior  to  the  delivery  of  the  goods  to  the  transfer  company 
by  the  Union  Pacific  Railroad  Company,  Thursie  &  Ander- 
son had  given  the  transfer  company  a  general  order  to  ob- 
tain all  freight  received  for  them  at  any  railroad  station  in 
Denver,  which  order  was  in  force  June  28, 1889,  at  the  time 
the  transfer  company  received  the  goods. 

At  the  time  the  transfer  company  received  the  goods  it 
had  no  notice  of  the  failing  circumstances  of  Thursie  &  An- 
derson, and  the  Union  Pacific  Railroad  Company  had  not 
received  instructions  to  stop  the  goods. 

Upon  these  facts  the  court  found  that  the  plaintiffs  were 
entitled  to  the  possession  of  the  goods,  and  rendered  judg- 
ment accordingly.  The  defendant  comes  here  by  writ  of 
error. 

The  application  of  the  doctrine  of  stoppage  in  transitu  to 
the  foregoing  facts  constitutes  the  only  controversy  in  this 
case.  A  vendor  has  the  right  to  stop  goods  sold  and  unpaid 
for,  while  they  are  in  intermediate  hands,  in  case  the  vendee 
becomes  insolvent  before  he  has  acquired  the  actual  posses- 
sion of  them.  The  origin  of  the  doctrine  is  involved  in  some 
obscurity,  and  the  reasons  on  which  it  is  based  are  differently 
and  not  very  satisfactorily  stated  by  different  courts ;  but 
the  right  of  the  vendor  to  resume  possession  of  goods  which 
have  not  been  paid  for,  while  on  their  way  to  the  vendee, 
or  still  undelivered  to  him,  in  case  of  his  insolvency,  is  thor- 
oughly established.  This  right  must  be  exercised  while  the 
goods  are  on  their  passage  and  before  possession  is  taken  by 
the  vendee ;  and  if  they  have  ceased  to  be  in  transit,  and  have 
come  into  the  hands  of  the  vendee,  or  of  his  agent  for  cus- 
tody, the  vendor's  right  of  stoppage  is  defeated.  The  goods 
are  regarded  as  in  transit  until  they  have  passed  out  of  the 
possession  of  every  intermediate  agency,  and  have  been  ac* 
tually  delivered  to  the  consignee ;  and  until  the  transit  has 
been  determined  by  such  actual  delivery,  the  right  of  the 
vendor  to  reclaim  the  goods  is  unimpaired.     This  right  is  not 
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affected  in  the  slightest  degree  by  any  intervening  seizure 
of  the  goods  at  the  suit  of  creditors  of  the  vendee.  While 
it  exists,  it  is  paramount  to  any  other  lien  or  claim.  Smith 
V.  Groffsy  1  Carapb.  282;  Buckley  v.  Furniss^  15  Wend.  137  ; 
Hilliard  on  Sales,  289;  Morris  v.  Shryock^  50  Miss.  590. 

It  is  contended  that  the  general  order,  given  by  Thursie 
&  Anderson  to  the  City  Transfer  Company,  authorizing  the 
delivery  to  it  of  all  freight  received  for  them  at  any  railroad 
station  in  Denver,  constituted  the  transfer  company  their 
agent,  so  that  the  delivery  to  it  of  the  goods  in  question  was 
a  delivery  to  them,  and  that  upon  such  delivery  the  transit 
was  at  an  end.  We  do  not  think  this  position  tenable.  The 
City  Transfer  Company  was  a  common  cannier.  It  carried 
goods  for  the  public,  and  not  specially  for  Thursie  &  Ander- 
son. The  order  was  merely  the  designation  of  that  company 
as  the  agency  through  which  they  desired  their  goods  to  be 
transported  from  the  railroad  stations  in  Denver  to  their  place 
of  business.  These  goods  were  transferred  to  it  for  final  de- 
livery. According  to  the  custom  in  such  cases,  it  presented 
(by  its  collector)  to  Thursie  &  Anderson  the  bill  for  fi'eight 
charges  on  the  goods ;  so  that  it  seems  to  have  been  the  agent 
of  the  railroad  companies  to  collect  freight  money  due  them, 
as  well  as  the  agent  of  consignees  for  the  delivery  of  goods  ; 
and  it  is  to  be  inferred  from  the  language  of  the  agreed  state- 
ment that  the  payment  of  these  freight  charges  by  Thursie 
&  Andei*son  to  it  was  a  condition  precedent  to  the  delivery 
by  it,  to  them,  of  the  goods  of  which  they  hftd  taken  charge. 
It  is  clear  that  the  City  Transfer  Company  was  simply  the 
last  carrier  between  the  city  of  Buffalo,  where  the  goods 
were  originally  shipped,  and  the  place  of  business  of  Thursie 
&  Andei-son  in  Denver,  and  so  connected  with  the  different 
lines  over  which  the  goods  were  transported  that  it  collected 
the -entire  charges  for  carriage,  including  its  own.  Its  rela- 
tion to  Thursie  &  Anderson  was  therefore  that  of  common 
carrier,  selected  by  them  to  do  their  business,  and  nothing 
more. 

But  there  is  another  reason  why  the  delivery  of  the  goods 
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to  the  company  was  not  such  delivery  as  would  cut  off  any 
right  of  plaintiffs.  It  is  true  that  final  delivery,  so  as  to 
determine  the  transit,  may  be  made  to  an  agent  as  well  as 
to  the  principal ;  but  such  agent  must  be  an  agent  to  re- 
ceive possession  of  the  goods  and  keep  them  for  the  piinci- 
pal.  A  delivery  at  the  station  to  the  vendee  himself,  or  to 
his  servant,  sent  by  him  for  the  purpose  of  receiving  them,  is 
a  delivery  to  him ;  but  a  delivery  to  an  agent,  whether  he  be 
the  agent  of  the  vendor  or  the  vendee,  who  holds  the  goods 
merely  for  the  purpose  of  transmission  to  the  vendee,  is  not 
final  delivery.  Story  on  Sales,  §  334 ;  2  Benj.  on  Sales,  Rev. 
Ed.  1071,  1072,  sees.  1247,  1248,  1249 ;  Marris  v.  Shryock, 
supra. 

The  delivery  of  the  goods  by  the  railroad  company  to  the 
transfer  company  was  therefore  not  a  delivery  to  Thursie  & 
Anderson  ;  and  during  the  time  they  were  in  the  possession 
of  the  transfer  company,  they  were  still  in  transit,  and  sub- 
ject to  stoppage  by  the  plaintiffs.  They  were  not  delivered 
to  Thursie  &  Anderson  at  all.  Thursie  &  Anderson  refused 
to  receive  them,  and  directed  that  they  should  not  be  deliv- 
ered at  their  old  place  of  business,  but  should  be  returned  to 
the  plaintiffs.  The  transfer  company,  afterwards,  in  dis- 
obedience of  these  directions,  delivered  them  at  the  old  place 
of  business  of  Thursie  &  Anderson,  to  the  defendant  sheriff. 
Down  to  the  moment  of  that  delivery  the  goods  were  in  tran- 
sit. What  was  the  effect  of  such  deliveiy  to  the  defendant' 
He  was  not  the  iCgent  of  Thursie  &  Anderson,  or  of  the  plain- 
tiffs. He  was  a  stranger.  A  delivery  to  him  was  certainly 
no  delivery  whatever  to  Thursie  &  Anderson.  The  transfer 
company  held  the  goods  subject  to  the  right  of  recall  by  the 
plaintiffs.  It  was  not  in  its  power  to  do  anything  by  which 
that  right  could  be  defeated  or  compromised,  except  to  de- 
liver the  goods  to  the  consignees,  and  this  it  did  not  do.  It 
could  transfer  to  the  defendant  no  greater  right  to  the  goods, 
or  dominion  over  them,  than  it  possessed  ;  so  that  the  de- 
fendant, in  taking  the  goods,  assumed  the  same  relation  to 
Thursie  &  Andei'son,  and  to  the  plaintiffs,  which  had  been 
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occupied  by  the  transfer  company.  By  the  tmnsfer  to  him, 
and  by  his  acts  as  an  officer  in  levying  the  writs,  the  rights 
of  the  plaintiffs  in  respect  to  the  goods  were  not  changed  in 
the  smallest  paiticular.  It  does  not  appear  when  demand 
was  made  by  the  plaintiffs  upon  the  defendant  for  the  goods, 
but  it  is  presumed  that  proper  diligence  was  exercised  in  that 
regard.  No  complaint  is  made  of  undue  delay.  By  the  de- 
mand, the  right  of  stoppage  in  transitu  was  properly  exercised, 
and  from  the  time  of  the  demand  the  plaintiffs  were  entitled 
to  the  possession  of  the  property.  More  v.  Lott^  13  Nev. 
376  ;  Kingham  v,  Denison^  84  Mich.  608 ;  Clark  v.  Bartlett^ 
50  Wis.  548 ;  Morris  v.  Skryock^  supra ;  Orcut  v.  HiU^  4 
Gray,  861. 

The  judgment  is  correct  and  will  be  affirmed. 

Affirmed. 


<*••» 
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The  Rio  Grande  Western  Ry.  Co.,  Appellant,  v.  ;  'w 

Vaughn,  Appellee. 

CoiTSTrruTioirAi.  Law. 

The  railroad  stock-killing  act  is  unconstitutional. 

I 

Appeal  from  the  County  Court  of  Mesa  County, 

Mr.  Charles  F.  Caswell,  for  appellant." 

No  appearance  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  the  killing  of  a 
horse  belonging  to  the  appellee,  plaintiff  below.  The  case 
was  commenced  before  a  justice  of  the  peace  and  there  were 
no  written  pleadings.  It  was  appealed  to  the  county  court, 
where  judgment  was  rendered  against  the  defendant  for  f200 
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damages  for  the  killing  of  the  horse,  and  $100  attorneys'  fees. 
None  of  tt)e  evidence  is  preserved  in  the  record,  so  that  we  are 
unadvised  as  to  whether  a  recovery  by  plaintiff  would  have 
been  authorized  by  the  rules  of  the  common  law  ;  but  even 
if  so,  the  judgment  is  erroneous,  because  the  finding  of  the 
court  is  that  the  value  of  the  horse  was  $100,  and  that  sum, 
therefore,  would  be  the  limit  of  recovery. 

The  judgment,  however,  is  in  terms  based  upon  the  statu- 
tory, and  not  the  common  law,  liability  of  the  defendant  It 
is  conceded  that  the  plaintiff  complied  with  the  statutoiy  re- 
({uirements,  and,  uniler  the  evidence,  was  entitled  to  the  judg- 
ment which  was  rendered  in  his  favor,  provided  the  statute 
itself  is  valid.  The  sole  question  presented  by  the  argument 
is  as  to  the  constitutionality  of  sections  13  and  14,  chapter 
93,  of  the  General  Statutes  of  Colorado,  and  the  subsequent 
amendments  to  section  14.  This  section  was  amended  by 
an  act  approved  March  31,  1885  (Session  Laws  of  1885, 
page  304);  and  again,  by  an  act  approved  April  6,  1891 
(Session  Laws  1891,  page  281).  Neither  of  the  amendments 
made  any  substantial  change  in  the  original  section,  and  they 
did  not  differ  materially  from  each  other. 

The  constitutional  question  presented  has  been  settled  in 
this  state,  both  by  the  Supreme  Court  and  by  this  court 
Wad^worth  v.  Union  Pac.  Ry.  Co.^  18  Colo.  600  ;  D.  ^  M.  G. 
Ry.  Co.  V.  Outcaltj  2  Colo.  App.  895. 

In  both  of  these  cases  the  law  was  held  unconstitutional. 
The  judgment  is  reversed,  with  leave  to  the  plaintiff,  if  he 
so  desires,  to  proceed  to  a  new  trial  in  accordance  with  com- 
mon law  principles. 

Reversed. 
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EsBEKSBN,  Appellant,  v.  Hover  et  al.,  Appellees.        1 25c  m 

3       467 
1.   PBACnOK— Ck^UKTEBCLAIlI.  38S      122 

A  defendant  in  an  action  in  which  a  writ  of  attachment  has  been  issued 
and  levied  cannot  set  up  a  counterclaim  for  damages  sustained  by 
reason  of  an  ezoessiye  levy  under  the  writ 

2.  Plkadutg — ^Patment. 

Where  the  facts  constituting  the  cause  of  action  for  goods  sold  and  de- 
livered are  stated  in  the  complaint,  together  with  an  allegation  of 
nonpayment,  proof  of  payment  is  inadmissible  unless  it  be  specially 
pleaded.    A  denial  will  not  suffice. 

3.  Pbaoticjs— JuDOMBirr  ok  the  pLBABivas. 

Where  Uie  facts  constituting  a  cause  of  action  are  specially  admitted  by 
the  answer,  a  judgment  may  be  entered  against  the  defendant  on 
the  pleadings,  notwithstanding  the  complaint  contains  an  allegation 
of  nonpayment  and  the  answer  denies  it. 

Appeal  from  the  District  Court  of  Arapahoe  Cow/dy. 
Mr.  John  C.  Fitnam,  for  appellant 
Mr.  R.  D.  Thompson,  for  appellee. 
Thomson,  J.,' delivered  the  opinion  of  the  couit. 

This  is  an  action  for  goods  sold  and  delivered.  The  com- 
plaint alleges  the  sale  and  delivery,  and  the  value  and  price 
of  the  goods ;  and  avers  that  no  part  of  sach  price  has  heen 
paid.  The  answer  admits  the  sale,  delivery  and  price,  hut 
denies  each  and  every  other  allegation  of  the  complaint.  The 
answer  also  contains  a  counterclaim  for  damages,  for  an  ex- 
cessive levy  under  a  writ  of  attachment  which  it  alleges  was 
issued  in  the  action.  A  demurrer  to  the  counterclaim  was 
sustained,  and  judgment  on  the  pleadings  given  for  the  plain- 
tiff, from  which  the  defendant  appeals. 

There  is  nothing  in  the  record  to  show  that  any  affidavit 
for  attachment  was  ever  made  or  writ  issued  in  the  case. 
The  only  information  we  have  on  that  subject  is  derived  from 
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the  counterclaim.  But  assuming  that  such  writ  was  issued, 
levy  made,  and  damages  sustained  as  claimed,  and  by  reason 
of  which  defendant  has  a  cause  of  action  against  the  plainti£P, 
still  such  cause  of  action  cannot  be  made  a  counterclaim  in 
this  suit.  Section  57  of  the  Code  defines  a  counterclaim  as 
a  cause  of  action  arising  out  of  the  ti*ansaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiffs  claim  or 
connected  with  the  subject  of  the  action;  or  a  cause  of  action 
upon  contract  and  existing  at  the  commencement  of  the  suit. 
This  counterclaim  did  not  arise  out  of  the  transaction  set 
forth  in  the  complaint,  and  was  not  connected  with  the  sub- 
ject of  the  action.  The  transaction  was  the  sale  and  delivery 
of  the  goods,  and  the  price  of  the  goods  was  the  subject  of 
the  action.  With  such  sale  and  delivery,  or  with  such  price, 
the  counterclaim  has  nothing  to  do.  It  arises  out  of  an  al- 
leged tort,  committed  in  the  course  of  the  prosecution  by  the 
plaintiff  of  his  remedy  for  the  enforcement  of  the  claim.  It 
had  no  existence  when  the  alleged  writ  was  issued,  and  if  no 
writ  had  been  issued  in  the  case  it  never  would  have  had  nn 
existence.  It  was  a  wrong  done  to  the  defendant  not  nee- 
essar}*^  to  the  enforcement  of  plaintiff's  remedy,  and  Is  on  the 
same  footing  with  any  other  wrong  which  the  plaintiff  might 
have  committed  upon  the  defendant.  The  court  very  pi*dp- 
erly  sustained  the  demurrer. 

The  question  of  the  effect  of  a  general  denial  upon  the  al- 
legation of  failure  to  pay  for  the  goods  is  one  of  somewhat- 
more  difficulty,  arising  out  of  an  apparent  want  of  harmony 
among  the  authorities.  In  California  it  is  held  that  a  geuei-al 
denial  puts  in  issue  an  allegation  of  nonpayment  in  the  com- 
plaint. But  in  that  state  the  averment  of  nonpayment  seems 
to  be  essential,  and  without  it  there  is  no  cause  of  action, 
stated,  so  that  a  denial  of  that  is  a  denial  of  a  material  al* 
legation.  Friach  v.  Calor^  21  Cal.  71 ;  Fairehild  v.  Amsbaugh, 
22  Cal.  572 ;  Pom.  Rem.  §  700. 

;  In  Quin  v.  Lloyd,  41  N.  Y.  349,  the  plaintiff  sued  for  a 
balance  due,  and  the  court  held  that  the  denial  involved  an' 
issue  upon  all  the  facts  stated  and  denied,  and  admitted^ 
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proof  of  the  different  payments  made,  so  as  to  determine 
what  in  fact  was  the  balance  of  the  debt.  The  plait) tiff  hav- 
ing admitted  payments,  the  denial  of  the  balance  due  author- 
ized an  inquiry  as  to  the  amounts  paid.  In  Marlet/v.  Smith, 
4  Kan.  183,  the  plaintiff  alleged  that  the  defendant  was  in- 
debted to  him  in  the  sum  of  seventy-five  dollars  on  an  account^ 
a  copy  of  which  was  annexed  to  the  complaint ;  and  under 
a  general  denial,  the  court  held  that  proof  of  payment  might 
be  introduced,  because  the  petition  did  not  state  the  facts 
constituting  the  defendant's  liability,  but  merely  the  indebt- 
edness ;  saying  that  if  petitioner  chose  to  rely  on  such  a 
statement  of  his  case,  he  must  be  prepared  to  receive  proof 
of  facts  showing  that  such  indebtedness  did  not  exist.  But 
in  Stevens  v.  Thompson,  6  Kan.  805,  where  the  action  Was 
for  goods  sold  and  delivered,  the  court  held  that  the  denial 
put  nothing  in  issue  but  the  sale,  delivery  and  value  of  the 
goods,  and  distinguished  the  case  of  Marley  v.  Smith,  supra, 
because  in  it  the  petition  only  stated  the  indebtedness  gen- 
erally, without  setting  forth  the  grounds  of  the  indebtednesEs, 
whereas  in  Stevens  v.  Thompson,  the  facts  constituting  the 
plaintiff's  claim  were  fully  stated ;  and  the  court  therefore 
held  that  only  those  facts  were  denied  by  the  answer.  An 
examination  of  all  the  cases  outside  of  California,  that  have 
come  under  our  notice,  in  which  proof  of  payment  was  per- 
mitted under  a  general  denial,  discloses  that  there  was  some 
peculiarity  in  the  statement  of  the  cause  of  action,  either  in 
the  manner  of  such  statement,  or  in  the  admission  of  pay- 
ments, in  which  the  court  found  a  warrant  for  its  ruling ; 
but  the  great  weight  of  authority  in  code  states  is  that  in  a 
ease  like  the  present  where  the  facts  constituting  the  caus^ 
of  action  are  stated,  in  order  that  proof  of  payment  may  be  ad- 
mitted, it  must  be  specially  pleaded.  A  denial  will  not  suffice^ 
'•  The  plaintiff  is  not  called  upon  to  prove  nonpayment  in 
the  first  instance.  When  he  has  established  the  facts  alleged 
in  his  complaint,  the  burden  is  upon  the  defendant  to  show 
that  the  indebtedness  has  been  discharged.  Whether  non- 
payment is  averred  by  the   plaintiff  or  not  is  immaterial. 
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Payment  is  a  defense,  and  like  all  other  matters  of  confession 
and  avoidance,  it  must  be  affiimativelj  and  not  negatively 
or  inferentiallj  set  up :  Bugler  v.  PiUlen^  9  Ind.  273 ;  Mc- 
Kyring  v.  Bull,  16  N.  Y.  297  ;  MaHin  v.  Pugh,  28  Wis.  184 ; 
Bc^aet  V.  Lereder,  1  Hun,  274 ;  Bliss  on  Code  Pleadings, 
§  857. 

While  the  question  has  not  been  directly  passed  upon  by 
our  own  Supreme  Court,  the  following  in  Perot  v.  Cooper^ 
17  Colo.  80,  would  seem  to  indicate  its  opinion :  ^^  The  gen- 
eral rule  is,  that  a  plea  of  payment  being  cm  affirmative  de- 
fense, must  be  supported  by  a  preponderance  of  the  evidence 
in  order  to  be  effective  in  favor  of  the  party  pleading  it." 

From  our  examination  of  the  reasons  given  in  the  cases 
which  seem  to  hold  a  contrary  doctrine,  it  is  our  opinion  that 
the  variance  is  more  apparent  than  real,  and  that  where  the 
facts  are  stated,  as  they  are  here,  there  is  no  substantial  con- 
flict. 

There  being  no  plea  of  payment  in  this  case,  and  a  cause 
of  action  being  specially  admitted  by  the  answer,  the  judg- 
ment was  properly  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  on  the  pleadings,  and  nothing  remains 
for  us  except  to  afiBrm  the  judgment. 

Affirmed. 


"•••••••- 
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3    470 
jLJli        1.  AMK17DM1CNT  OF  RECORD. 

9  47  A  court  has  inherent  power  to  amend  its  record  nunc  pro  tune  so  as  to 
make  it  express  what  was  done  at  the  time. 

2.  Same. 

Clerical  errors  may  be  corrected  by  the  trial  court  after  a  cause  has  been 
appealed,  and  such  corrections  may  be  brought  into  the  appeUate 
court  by  supplemental  transcript  and  be  there  considered  as  a  part 
of  the  original  record.  This  is  not  permitted,  howeyer,  where  the 
character  of  the  judgment  is  essentially  changed  or  a  new  and  dif- 
ferent judgment  substituted. 
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3.   JUDCttfENT. 

When  an  action  is  brought  against  copartners  to  collect  a  firm  debt,  it  is 
erroneous  to  enter  judgment  against  one  of  the  parties  as  for  an 
individual  debt 

Appeal  from  the  District  Court  of  Lake  County. 

•  

Mr.  J.  A.  EwiNG  and  Mr.  Geo.  Q.  Richmond,  for  ap- 
pellant. 

Mr.  A.  W.  Stonb  and  Mr.  A.  T.  Gunnbll,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court 

The  complaint  in  this  case  alleges  that  the  defendants^ 
George  W.  Parviance  and  Peter  W.  Breene,  were  copartners 
under  the  firm  name  of  George  W.  Purviance  &  Co.,  and  that 
the  plaintiff,  W.  T.  Booth,  was  the  assignee  and  owner  of  sun- 
dry claims  against  the  firm,  aggregating  $1,712.51.  Summons 
was  served  upon  both  defendants.  Purviance  made  default, 
but  Breene  answered  denying  the  copartnership,  and  deny- 
ing any  and  all  liability  against  him  on  account  of  the  claims, 
or  any  of  them.  The  cause  was  tried  by  the  court  and  judg- 
ment entered  against  Breene  alone  for  the  full  amount  claim- 
ed.   The  judgment  was  rendered  on  the  17th  day  of  December, 

1891.  Breene  prayed  an  appeal  to  this  court,  which  was 
allowed,  his  appeal  bond  to  be  filed  in  thirty  days  and  his  bill 
of  exceptions  in  sixty  days.  The  appeal  was  duly  perfected  in 
accordance  with  the  order,  and  a  transcript  of  the  record  filed 
here  on  the  11th  day  of  April,  1892.     On  the  12th  day  of  May, 

1892,  the  printed  abstract  of  the  record  was  filed,  and  on  the 
11th  day  of  July,  1892,  the  appellant  filed  his  printed  brief. 
On  the  22d  day  of  July,  1892,  the  plaintiff  and  appellee  filed 
in  the  court  below  his  motion  as  follows : 

^'  In  the  district  couit  of  the  county  of  Lake,  state  of  Col- 
orado. 
*' W.  T.  Booth,  plaintiff,  v.  George  W.  Purviance  and  Peter 
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W.  Breene  as  copartners,  using  the  copartnership  name  of 
George  W.  Purviance  &  Co.,  defendants.     Motion. 

^*  Now  comes  the  plaintiff  by  his  attorneys,  A.  W.  Stone  and 
A.  T.  Gunnell,  and  show  to  the  court  that  on  the  17th  day 
of  December,  1891,  judgment  was  entered  in  said  court  against 
the  defendants  above,  named  for  the  sum  of  $1,820.55,  which 
appears  from  the  entry  in  the  docket  of  said  court.  That  by 
a  clerical  error,  made  by  the  clerk  of  said  court,  in  recording 
t)ie  judgment  so  made  by  said  court  in  the  journal  kept  by 
said  court,  the  judgment  was  recorded  therein  as  against  Peter 
W.  Breene ;  from  which  judgment  he  alone  appealed  to  the 
court  of  appeals  of  said  state. 

^*  Whereupon  the  plaintiff  moves  the  court  that  judgment 
now  be  entered  in  the  journal  of  said  court  to  correspond 
with  the  judgment  rendered  by  the  court  in  said  case  against 
George  W.  Purvince  nunc  pro  tunc. 

"  A.  W.  Stone, 

"  A.  T.  GUNNBLL, 

"  Plaintiff's  Attorneys.'' 
This  motion  was  sustained  and  the  following  order  and 
judgment  entered : 

"  March  Term  A.  D.  1892. 

"  Monday,  July  25th,  A.  D.  1892. 
^*  W.  T.  Booth  V.  George  W.  Purviance  and  Peter  W. 
Breene,  as  partners,  using  the  name  of  Geo.  W.  Purviance 
&  Co.    Motion  to  enter  judgment  in  the  journal  of  said  court, 
nunc  pro  tunc. 

"  This  motion  now  coming  on  to  be  heard,  A.  W.  Stone,  Esq., 
appearing  for  the  plaintiff,  and  John  A.  Ewing,  Esq.,  for 
defendant  Breene,  and  the  said  motion  being  argued  by  the 
respective  counsel,  and  it  appearing  to  the  court  that  on  the 
3d  day  of  August,  1891,  default  was  regularly  entered  by 
the  court  against  Geo.  W.  Purviance  for  having  failed  to 
plead  to  said  action,  and  that  afterwards  on  the  17th  day  of 
December,  1891,  a  judgment  was  by  the  court  rendered 
against  both  of  the  defendants  in  said  action  for  the  sum  of 
^1,820.55  and  costs ; 
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"And  it  further  appearing  to  the  court  that  by  an  error  of 
the  clerk  of  said  court  in  entering  said  judgment  in  the 
journal  of  said  court  it  was  only  entered  as  against  one  of 
the  defendants,  Peter  W.  Breene,  when  it  should  have  been 
recorded  against  both  the  defendants,  Peter  W.  Breene  and 
Geo.  W.  Purviance,  and  the  court  now  being  fully  advised 
in  the  premises  doth  grant  said  motion ;  and  the  defendant 
Purviance  being  still  in  default, —   ■ 

"  It  is  therefore  now  considered,  ordered,  and  adjudged  by 
the  court  that  the  plaintiff  do  have  and  recover  of  the  de- 
fendants, Geo.  W.  Purviance  and  Peter  W.  Breene,  the  sum 
of  $1,820.55  and  costs  of  suit.  And  that  the  same  be  entered 
and  recorded  in  the  journal  of  said  court  as  of  the  17th  day 
of  December,  1891,  the  date  of  said  judgment." 

By  leave  of  this  court  a  supplemental  transcript,  contain- 
ing the  foregoing  motion  and  judgment,  was  filed  here  on 
the  26th  day  of  September,  1892. 

It  is  contended  that  the  last  order  reaches  back  to  the  date 
of  the  original  judgment ;  th^t  its  effect  is  the  same  as  if 
judgment  had  in  the  fii-st  instance  been  given  against  the  co- 
partnership ;  and  that  in  passing  upon  the  case  we  must 
confine  our  consideration  to  the  joint  judgment,  which,  as  is 
claimed,  is  now  the  only  judgment  of  the  court  below. 
There  is  no  doubt  of  the  power  of  a  court  nunc  pro  tunc  to 
amend  its  record  so  as  to  make  it  express  what  Wiis  done  at 
tJie  time.  This  power  is  inherent  in  courts,  is  not  dependent 
upon  statute  for  its  existence,  but  has  always  been  asserted. 
But  the  authority  to  reform  judgments,  while  it  unquestion- 
ably exists,  must  be  exercised  within  limits  and  subject  to 
conditions.  Whether  the  proper  limits  and  conditions  were 
observed  in  this  instance ;  whether  the  judgment  as  corrected 
is  valid  and  can  be  enforced  by  process  issuing  out  of  the 
court  which  rendered  it ;  and  generally  what  its  force  and 
effect  there  may  be, — it  is  not  important  at  present  to  deter- 
mine. No  appeal  from  such  judgment  has  been  prosecuted 
to  this  court.  The  judgment  from  which  the  appeal  was 
taken  was  an  individual  judgment  against  Breene  and  not 
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against  the  firm.  The  prayer  for  appeal,  the  allowance  of 
the  appeal,  the  assignment  of  errors,  and  the  joinder  in  error, 
all  have  reference  solely  to  that  judgment.  It  was  the  only 
one  from  which  the  appeal  could  be  taken.  The  other  had 
no  existence. 

It  is  true  that  after  a  cause  has  been  appealed,  clerical 
errors  in  the  record  may  be  corrected  by  the  trial  court,  the 
corrections  brought  into  the  appellate  court  by  supplemental 
transcript,  and  there  considered  as  if  they  were  part  of  the 
original  record.  This  has  been  allowed  where  through  in- 
advertence some  evidence  was  omitted  from  the  transcript, 
or  some  untrue  statement  insetted,  or  the  judgment  entry 
contained  misrecitals  ;  the  identity  of  the  record  meanwhile 
remaining  unimpaired.  Wolfiey  et  al.  v.  Lebanon  Mining 
Co.,  8  Colo.  296  ;  Knox  et  al.  v.  McFerran,  4  Colo.  348 ; 
Pleyte  v,  Pleyte,  15  Colo.  44. 

But  we  have  found  no  case  in  which  this  was  permitted 
where  the  character  of  the  judgment  was  essentially  changed, 
and  in  effect  a  new  and  different  judgment  substituted.  The 
rights  of  a  judgment  creditor  under  a  judgment  against  a 
copartnership,  and  under  a  judgment  against  an  individual 
member,  are  not  the  same.  In  the  former  case  he  must  ex- 
haust the  partnership  property  before  having  recourse  to  the 
individual,  while  in  the  latter  it  is  the  property  of  the  indi- 
vidual only  that  is  bound.  In  this  instance  not  only  has  the 
effect  of  the  judgment  itself  been  changed,  but  the  new 
judgment  and  the  old  are  against  different  parties.  We  do 
not  wish  to  be  understood  as  questioning  the  efficacy  of  the 
reformed  judgment  in  the  couit  below ;  we  merely  say  that 
it  is  not  in  this  court  in  any  manner  provided  by  law,  and 
that  the  only  appeal  taken  is  from  the  judgment  originally 
entered.  The  change  having  been  made  while  the  appeal 
was  pending,  and  being  so  radical  in  its  character,  it  does 
not  come  within  any  rule  which  would  warrant  us  in  consid- 
ering it  as  a  part  of  the  record  in  this  court.  The  only 
question  left  for  determination  is  whether  it  was  pi-oper  to 
render  judgment  against  Breene  alone  for  the  amount  of  the 
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indebtedness,  and  that  question  has  been  settled  in  this  state 
by  our  supreme  coui*t  and  also  by  this  court.  Bisaell  et  al. 
V.  Cushman^  5  Colo.  76 ;  Craig  v.  Smithy  10  Colo.  220 ;  Des- 
9auer  v.  Koppin^  ante^  115. 

The  judgment  against  Breene  is  therefore  erroneous  and 
must  be  reversed. 

Hevers^d. 


<*•»» 


Cash,  Appellant,  v.  Thornton,  Appellee. 

1.  Water  Rights. 

The  right  to  the  use  of  water  for  irrigating  purposes  is  a  right  of  prop- 
erty, the  subject  of  ownership  like  any  other  property. 

2.  Sams. 

The  true  test  of  tlie  appropriation  of  water  is  the  successful  application 
thereof  to  the  beneficial  use  designed. 

3.  Damages. 

A  judgment  for  damages  for  the  diversion  of  water  can  only  be  based 
upon  the  ownership  or  right  of  property  in  the  water,  and  the  wrong- 
ful inyasion  of  that  right. 

Appeal  from  the  District  Court  of  La  Plata  County, 
Mr.  O.  S.  Galbbeath,  for  appellant. 
Mr.  J.  L.  Russell,  for  appellee. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  brought  by  appellee.  In  the  complaint  it  is 
alleged: 

That  the  plaintiff  was  the  owner  and  in  the  occupancy  of 
certain  lands. 

That  on  the  14th  day  of  April,  1888,  he  and  his  partner, 
one  Smith,  whose  interest  he  bought  prior  to  bringing  the 
suit,  commenced  the  construction  of  a  ditch  from  Red 
creek  to  supply  the  land  with  water  for  irrigating  purposes. 
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That  the  construction  of  the  ditdh  was  diligently  prose- 
cuted* (By  the  evidence  it  is  shown  that  the  ditch  was  com- 
pleted in  June  foUowing.) 

That  after  its  completion  all  the  water  of  the  creek  was 
carried  by  such  ditch  and  applied  to  plaintifiTs  laud  and 
amounted  to  8^  cubic  feet  of  water  per  second. 

That  about  the  first  of  June,  1891,  while  he  was  carrying 
it  in  the  ditch  and  using  it  upon  his  crops,  defendant  diverted 
the  water  and  used  it  upon  his  own  land  and  crops,  and  that 
by  reason  of  such  divei*sion  he  was  damaged  |I2,000. 

For  a  second  cause  of  action  it  was  alleged  one  Shales,  who 
owned  and  occupied  the  same  land,  appropriated  and  applied 
the  waters  of  Red  creek  to  the  land  in  1881;  that  the  right 
sb  acquired  was  never  abandoned  by  Shales,  and  passed  by 
him  to  plaintiff  with  the  land.  That  the  defendant  claim- 
ed the  right  to  all  the  water  in  Red  creek  and  had  diverted 
and  appropriated  it  to  his  own  use.  Praying  an  injunction 
restraining  defendant  from  using  the  water,  and  damages  of 
lt(2,000  for  the  diversion  and  injury. 

The  defendant,  in  answer,  after  denying  the  allegations  of 
the  complaint,  except  as  to  the  taking  and  use  of  the  water 
in  June,  1891,  as  alleged  in  the  complaint,  which  was  admit- 
ted, alleged  "that  lie  long  prior  to  the  14th  day  of  April,  1888, 
diverted  all  the  waters  out  of  Red  creek  and  applied  them  to 
his  own  land ;  that  he  was  the  first  appropriator  and  entitled 
to  priority,"  etc. 

A  trial  was  had  upon  the  issues  made,  over  600  folios  of 
testimony  taken,  almost  entirely  upon  the  alleged  priorities 
and  rights  of  the  parties  respectively  to  the  water  in  question. 
The  jury  was  charged  at  length  by  the  court  in  regard  to  the 
question  of  priority  of  the  respective  claimants  and  the  law 
controlling  the  case.  The  jury  found  for  the  plaintiff  in  the 
sum  of  1^250  as  damages  for  the  diversion,  but  nothing  as  to 
priority  or  the  rights  of  the  parties  to  the  water  in  controver- 
By.  A  motion  made  to  set  aside  the  verdict  and  for  a  new 
trial,  "whereupon,  plaintiff  by  his  said  attorneys,  offers  in 
open  court  to  waive  all  rights  to  injunctive  relief  herein,  and 
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to  remit  f  100  of  the  damages  awarded  the  phiintifif  by  the  ver-^ 
diet  of  the  jury  herein,  which  were  duly  allowed  by  the  court 
and  accordingly  done.  Thereupon,  the  court  being  fully  ad- 
vised in  the  premises,  and  upon  condition  that  plaintiff  waive 
all  contention  that  any  specific  right  to  priorities  in  water  has 
been  determined  by  said  verdict^  and  the  said  waiver  then  and 
there  made  by  plaintiffs  doth  overrule  said  motion  to  set  aside 
the  verdict  and  for  a  new  triaV^ 

To  all  of  which  defendant  duly  excepted. 

The  court  caused  the  following  judgment  to  be  entered  of 
record : — 

"Whereupon  the  court,  being  now  fully  advised  in  the 
premises,  doth  now  order,  adjudge  and  decree  that  plaintiff, 
Daniel  Thornton,  do  now  have  and  recover  of  and  from  the 
said  defendant,  James  Cash,  the  sum  of  one  hundred  and  fifty 

dollars  damages  herein  and  his  costs  taxed  at dollars; 

and  all  claim  for  injunctive  relief  being  waived  by  the  plain- 
tiff herein,  it  is  now  further  ordered  that  the  respective  rights 
of  the  plaintiff  and  defendant  herein  to  the  waters  of  Red 
creek  be  deemed  and  held  unaffected  in  any  manner  by  this 
judgment;  nor  shall  this  judgment  be  taken  or  held  to  give 
the  plaintiff  any  right  to  any  specific  waters  of  said  Red  creek, 
nothing  herein  being  determined  respecting  the  appropriation 
or  priorities  of  the  waters  of  said  Red  creek." 

To  which  defendant  excepted  and  prosecuted  an  appeal  to 
this  court. 

The  result  of  the  proceeding  was  such  that  it  must  be  re- 
garded as  a  mistrial.  The  only  basis  upon  which  a  judgment 
for  damages  could  be  predicated  was  stipulated  out  of  the 
case  by  the  plaintiff  and  expressly  excluded  by  the  judgment 
of  the  court*  The  right  to  the  use  of  water  for  irrigating 
purposes  is  a  right  of  property,  the  subject  of  ownership  like 
any  other  propert3^  Although  the  manner  of  acquiring  the 
right  of  property  in  the  use  of  water  is  peculiar  and  different 
from  that  of  other  property,  such  right  to  use  must  be  deter- 
mined like  any  other  property  right  upon  the  ownership. 

It  does  not  appear  that  there  had  been  any  former  adjudi- 
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cation  or  decree  defining  the  rights  of  the  parties  to  the 
water  in  controversy.  It  is  declared  in  the  State  Constitu- 
tion :  **  Priority  of  appropriation  shall  give  the  better  right 
as  between  those  using  the  water  for  the  same  purpose.'* 
The  supreme  court  of  this  state,  in  Thomas  v.  Guiraud^ 
6  Colo.  532,  declared,  ^^  The  true  test  of  the  appropriation 
of  water  is  the  successful  application  thereof  to  the  beneficial 
use  designed,"  which  decision  has  been  since  followed.  The 
plaintiff  in  his  complaint  claims  such  priority ;  the  earliest 
appropriation  and  application  of  the  water.  This  is  traversed 
in  the  answer,  and  the  alleged  priority  of  the  defendant  to  the 
same  water  asserted.  A  lengthy  trial  was  had  to  determine 
such  priority  and  the  right  to  the  ownership  of  the  use  of  the 
water,  and  the  jury  was  elaborately  charged  upon  the  law 
involved.  Such  question  of  ownership  or  title  was  ignored 
by  the  jury,  and  no  finding  made,  unless  presumed  to  have 
been  made  incidentally  for  the  purposes  of  the  case  and  not 
declared.  Were  it  not  for  the  stipulation  and  judgment  of 
the  court,  possibly  this  view  might  prevail  and  the  verdict 
be  allowed  to  stand.  But  when  we  find  by  the  stipulation 
and  judgment  a  declaration  that  nothing  was  adjudicated  or 
determined  in  regard  to  the  ownership,  the  presumption  that 
might  have  been  indulged  is  destroyed.  A  judgment  for 
damages  for  the  diversion  of  water  could  only  be  based  upon 
the  ownership  or  right  of  property  in  the  water  and  the  wrong- 
ful invasion  of  that  right.  Both  claiming  the  ownership 
under  the  constitution  and  laws,  unless  such  right  of  property 
was  found,  the  effect  of  awarding  damages  for  the  diveraion 
was  quite  likely  to  be  against  the  owner  for  the  lawful  use 
of  his  own  property. 

The  ownership  to  the  right  to  the  use  of  the  water  not 
only  having  not  been  tried,  but  having  been  by  the  stipulation 
and  judgment  expressly  so  declared,  there  was  no  legal  basis 
or  foundation  upon  which  a  judgment  for  damages  could 
rest.  If  A  and  B  both  claim  to  be  the  owners  of  the  same 
horse  and  B  gets  the  possession  and  puts  him  to  work,  and 
A  brings  suit  for  its  recovery  and  damages  for  its  detention, 
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alleging  ownership,  and  B  answers,  asserting  his  ownership, 
a  verdict  and  judgment  for  the  detention  and  damages  could 
hardl}''  stand,  if  it  was  expressly  declared  that  nothing  in  re- 
gard to  the  ownership  of  the  horse  had  been  adjudicated  or 
found,  and  thus  allowing  damages  for  the  use  of  an  animal 
that  might  belong  to  either,  or  to  a  neighbor. 

The  judgment  will  be  reversed  and  cause  remanded  for  a 
new  trial. 

Iteversed. 


<^«» » 
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Beard  et  al..  Appellants,  v.  Bliley,  Appellee.  I  ml 

1.  Appellate  Practice. 

Where  there  is  any  legal,  competent  evidence  to  sustain  the  verdict,  it 
will  not  be  disturbed;  and  where  the  evidence  is  conflicting  and 
contradictory,  the  court  will  not  attempt  to  decide  upon  the  credi- 
bility of  witnesses  or  weight  of  evidence. 

S.  Pbaxtd. 

Actual  or  positive  fraud  consists  in  deception  practised  in  order  to  in- 
duce another  to  part  with  property,  or  to  surrender  some  legal 
right,  and  which  accomplishes  the  end  designed.  The  deception 
must  relate  to  facts  then  existing  or  which  had  previously  existed, 
and  which  were  material  to  the  dealings  between  the  parties  in 
which  the  deception  was  employed.  In  order  to  render  it  action- 
able, it  should  appear  that  the  representations  were  made  as  al- 
leged, that  they  were  made  in  order  to  influence  the  plaintiffs 
conduct,  that,  relying  upon  them,  the  plaintiff  did  enter  into  a  con- 
tract, or  otherwise  act  as  desired,  that  the  representations  were  un- 
true, that  the  plaintiff  suffered  damage  from  the  action  he  was 
induced  to  take,  and  that  this  damage  followed  proximately  the 
deception. 

A  mere  speculative  statement  or  expression  of  opinion  is  not  of  itself 
a  sufficient  basis  of  an  action  for  fraud. 

4.  Burden  of  Proof. 

Fraud  is  never  presumed.    The  party  relying  upon  fraud  must  prove  it. 

5.  Quantum  OF  Proof. 

Proof  of  fraud  must  be  sufficient  to  overcome  the  legal  presumption  of 
honesty,  which  obtains  in  all  cases. 

Appeal  from  the  District  Court  of  Pitkin  County. 
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Messrs.  WiLsoy  &  Salmon,  for  appellants. 

Mr.  T.  M.  S.  Rhett,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellant  A.  A.  Beard  had  an  interest  in  a  lease  and 
bond  upon  a  mine ;  sold  a  portion  of  it  to  the  appellee,  for 
which  appellee  made  his  promissoiy  note,  dated  August  22, 
1889,  for  J800,  payable  one  year  after  date,  with  interest  at 
one  per  cent  per  month ;  secured  it  by  a  trust  deed  upon  his 
property  in  the  town  of  Aspen.  The  mine  failed  to  pay,  and 
two  or  three  months  after  the  execution  of  the  note  work 
was  suspended  and  the  property  abandoned  by  the  lessees- 
After  the  maturity  of  the  note,  it  was  assigned  bj'  A.  A. 
Beard  to  his  wife,  E.  R.  Beard.  Appellant  Donegan  was 
trustee  in  the  deed  of  trust,  and  at  the  instance  of  the  Beards 
proceeded  to  advertise  the  property  for  sale  to  pay  the 
mone}'-  secured  by  it,  whereupon  appellee  brought  suit  to 
restrain  the  sale  of  the  property,  alleging  in  the  complaint 
that  appellant  fraudulently  obtained  the  note  and  deed  of 
trust  by  misrepresentations  in  regard  to  the  value  of  the 
mining  interest  for  which  the  note  was  given,  and  the  condi- 
tion and  product  of  the  mine,  and,  in  effect,  that  there  was 
want  of  consideration  for  the  note ;  also  that  the  note  was 
assigned  by  A.  A.  Beard  to  his  wife,  E.  R.  Beard,  without 
consideration,  and  in  fact  remained  the  property  of  A.  A. 
Beard. 

The  allegations  of  the  complaint  were  traversed  in  the 
answer,  and  upon  the  issues  so  made  a  trial  was  had.  A 
jury  was  called  and  the  two  following  questions  of  fact  were 
submitted  for  its  determination  : 

"  First,  Did  defendant  A.  A.  Beard  make  to  the  plaintiff, 
Bliley,  the  representations  set  forth  in  the  complaint  in  good 
faith? 

"  Second,  Did  plaintiff  rely  on  the  representations  made 
to  him  by  said  Beard,  if  so  made  ?  " 
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The  questions,  though  rather  inartificially  drawn,  were 
sufficient  to  present  the  issues  submitted.  1st.  Whether  rep- 
resentations were  made.  2d.  Whether  they  were  accepted 
and  acted  upon  by  Bliley  and  were  the  inducement  in  the 
transaction,  and  whether  true  and  made  by  Beard  in  good 
faith,  or  were  knowingly  false  and  fraudulent. 

After  hearing  the  evidence  of  the  respective  parties  and 
being  properly  charged  by  the  court,  the  jury  returned  find- 
ings, answering  the  firat  question  in  the  negative  and  the 
second  in  the  affirmative,  fully  establishing  the  allegations 
of  fraud  in  the  complaint.  The  court  adopted  the  findings 
of  the  juiy,  and  filed  a  decree  perpetually  restraining  the 
defendants  from  proceeding  to  collect  the  note  and  tliat  the 
trust  deed  made  to  secure  it  be  canceled.  From  such  judg- 
ment and  decree  an  appeal  wa.s  prosecuted  to  this  court. 

It  is  contended  in  argument  that  the  evidence  was  insuffi- 
cient to  warrant  the  findings  of  the  jury,  and  that  the  court 
erred  in  adopting  such  findings  and  in  decreeing  the  note 
void.  This  is  the  only  ground  relied  upon  for  a  reversal. 
The  province  and  duties  of  a  jury  are  as  well  defined  as  those 
of  the  judge  of  the  trial  court  or  the  judges  of  this  court. 
The  court  had  the  right  and  authority  to  submit  questions  of 
fact  to  the  jury,  and  unless  some  legal  principle  is  violated 
and  the  verdict  is  the  result  of  incompetent  and  inadmissible 
evidence,  or  it  is  evident  that  it  results  from  the  misapplica- 
tion of  the  law  of  evidence,  or  it  is  apparent  that  through 
willful  and  criminal  prejudice  or  bias  the  finding  is  at  vari- 
ance with  all  the  evidence  in  the  case,  courts  have  neither 
power  nor  inclination  to  invade  the  province  of  that  branch 
of  a  trial  court.  It  is  not  enough,  on  the  printed  testi- 
mony presented  to  a  court  of  review,  that  the  court  con- 
cludes, by  the  reading  of  the  evidence,  that  the  jury  should 
have  found  differently.  The  juiy  and  witnesses  are  brought 
together,  and  the  jury  are  to  consider  not  only  the  matter 
testified,  but  the  character  and  credibility  of  witnesses.  It 
is  their  peculiar  province.  While  one  man's  evidence,  when 
printed  and  filed  in  a  court  of  review,  may  appear  equally 
Vol.  Ill— 31 


482  Beard  v.  Bltley.  [Sept,  T., 

as  truthful  and  reliable  as  that  of  another,  there  may  have 
been  upon  the  trial  circumstances  or  incidents  rendering  it 
absolutely  unworthy  of  credit,  facts  of  which  this  court 
could  have  no  information ;  and  when,  as  in  this  case,  the 
only  important  facts  rest  upon  the  contradictory  and  con- 
flicting statements  of  the  two  principals,  if  any  finding  is 
made  by  the  jury,  one  or  the  other  must  go  to  the  wall.  The 
finding  as  to  credibility  cannot  be  reviewed  in  this  court. 
The  rule  of  both  the  supreme  court  and  this  court  has  been 
frequently  stated  and  reiterated,  that  where  there  is  any 
legal  competent  evidence  to  sustain  the  verdict  it  will  not 
be  disturbed ;  and  where  the  evidence  is  conflicting  and  con- 
tradictory, the  courts  will  not  attempt  to  decide  upon  the 
credibility  of  witnesses  or  weight  of  evidence,  but  must 
adopt  the  conclusions  of  the  jury. 

The  basis  of  the  suit  upon  which  equitable  relief  was  asked 
was,  that  the  note  and  deed  of  trust  were  obtained  by  fraudu- 
lent misrepresentations  of  the  value  and  condition  of  the  min- 
ing property,  for  the  purchase  of  which  the  note  was  given. 
"  Actual  or  positive  fraud  consists  in  deception  practised  in  or- 
der to  induce  another  to  part  with  property  or  to  surrender 
some  legal  right,  and  which  accomplishes  the  end  designed. 
The  deception  must  relate  to  facts  then  existing  or  which  had 
previously  existed,  and  which  were  material  to  the  dealings 
between  the  parties  in  which  the  deception  was  employed. 
In  order  to  render  it  actionable  the  following  facts  should 
appear : 

First,  that  the  representations  were  made  as  alleged. 
Second,  that  they  were  made  in  order  to  influence  the 
plaintiff's  conduct. 

"  Third,  that,  relying  upon  them,  the  plaintiff  did  enter  into 
a  contract,  or  otherwise  act  as  was  desired. 

"  Fourth,  that  the  representations  were  untrue. 

"  Fifth,  that  the  plaintiff  suffered  damage  from  the  action 
he  was  induced  to  take  ;  and 

"  Sixth,  that  this  damage  followed  proximately  the  decep- 
tion."    Cooley  on  Torts,  sees.  474,  475. 


44 


1893.]  Beabd  v.  Blile?.  488 

^  Fraud  in  equity  properly  includes  all  acts,  omissions  and 
concealments  by  which  an  undue  and  unconscientious  advan- 
tage is  taken  of  ahother."  Story's  Eq.  Juris.,  sec.  187 ;  1 
Fonb.  Eq.,  b.  1,  chap.  263. 

In  Green  v.  Nixon^  23  Beav.  330,  it  was  said :  *^  Fraud  im- 
plies a  willful  act  on  the  part  of  one,  whereby  another  is  sought 
to  be  deprived,  by  unjustifiable  means,  of  what  he  is  entitled 
to." 

In  Detroit  v.  Weber^  26  Mich.  284,  it  was  said :  "  Fraud  con- 
sists in  a  person  being  induced  to  act  to  his  prejudice  by  un- 
truthful statements  made  by  another  upon  whom  he  had  right 
to  rely,  and  whose  duty  it  wfCs  to  state  the  case  truly."  See 
also,  Sellar  v.  CUlland^  2  Colo.  532 ;  Byard  v.  Holmes^  34  N. 
J.  296. 

Taking  the  w^ell  settled  rule  of  law,  that  the  fraudulent 
statements  must  relate  to  facts  then  existing,  or  which  had 
previously  existed  and  which  were  material,  etc.,  we  find  two 
of  the  alleged  representations,  which  were  speculative  matters 
of  opinion  and  resting  in  the  future,  withdrawn  from  consid- 
eration, viz.,  that  he.  Beard,  was  about  to  go  east  soon, 
and  could  and  would  dispose  of  the  lease  at  large  profit  to 
all  interested ;  that  he  was  about  to  put  machinery  on  the 
premises  and  wanted  the  plaintiff  to  set  it  up  and  run  the 
same ;  leaving  only  the  following : 

First,  that  the  lease  was  paying  expenses  and  that  plain- 
tiff would  not  have  a  dollar  to  pay  in  the  way  of  assessment. 

Second,  that  he  and  the  other  lessors  had  secured  from 
the  owners  an  extension  of  the  lease  of  the  mine. 

Taking  up  the  latter  fii-st,  we  find  the  statement  to  have 
been  substantially,  though,  perhaps,  not  technically,  correct. 
There  had  been  no  written  extension,  but  there  was  an  exist- 
ing agreement  for  one,  which  was  afterwards  indorsed  upon 
it  and  executed.  It  is  contended  that  the  statement  was 
false,  as  Beard  represented  that  the  lease  was  to  be  extended 
according  to  its  terms,  whereas  it  contained  requirements 
more  burdensome  than  the  original.  It  is  only  necessary  to 
say  that  nothing  of  the  kind  appears  in  the  written  indorse- 
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ment  extending  the  lease.  One  witness  testified  there  was 
to  be  60  feet  of  ^^  dead  work  "  done,  but  that  could  not  add 
to  or  change  the  written  agreement.  The  admission  of  the 
testimony  is  urged  as  error.  Technically  it  probably  should 
not  have  been  allowed,  but  I  cannot  see  how  any  one  was 
prejudiced  by  it,  and  it  appearing  that  before  the  expiration 
of  the  original  lease  plaintiff  abandoned  and  ceased  to  prose- 
cute work  on  the  mine  because  of  losses  sustained,  we  are  at 
a  loss  to  understand  what  pertinency  there  was  in  the  whole 
inquiry  in  regard  to  the  truth  or  falsity  of  the  statement, 
when  we  apply  the  rule  that  in  order  to  be  actionable  the 
statement  must  have  been  such  that  '^  the  plaintiff  suffered 
damage  by  reason  of  it."  No  such  injury  was  shown  or  at- 
tempted. 

The  only  remaining  alleged  false  statements  were,  that  the 
lease  was  paying  expenses  and  plaintiff  would  have  no  assess- 
ments to  pay.  The  first  was  a  matter  of  fact  resting  of  ne- 
cessity within  the  knowledge  of  the  defendant,  and  of  which 
the  plaintiff  could  gain  no  knowledge  by  an  examination  of 
the  property,  and  that  supposed  fact,  together  with  the  ex- 
pectation of  profits  from  more  extensive  and  economical  work, 
must  be  regarded  as  the  inducement  to  the  purchase.  The 
latter  statement,  that  no  assessments  would  be  required,  be- 
ing in  the  future,  must  be  regarded  as  speculative  and  an 
expression  of  opinion,  and  could  not  of  itself  be  the  basis  of 
an  action. 

The  evidence  in  regard  to  the  statement  that  the  mine  was 
paying  expenses  was  contradictory,  but  the  jury  evidently 
found  the  fact  for  the  plaintiff.  That  it  was  false,  and  was 
not  and  never  had  been  paying  expenses  was  fully  established 
by  uncontradicted  testimony,  and  the  fact  that  plaintiff,  for 
his  small  interest,  was  charged  some  $90  per  month  for  the 
first  two  months,  shows  that  it  fell  far  short  of  paying  ex- 
penses. The  sale  for  less  than  cost  and  the  sale  to  Silver  of 
another  interest  at  about  the  same  time,  at  a  reduced  price, 
payment  to  be  made  in  clothing,  were  circumstances  going 
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far  to  establish  the  willful  falsity  of  the  statements  and  delib- 
erate fraud  of  the  defendant. 

It  is  urged  in  argument,  that  plaintiffs  case  failed  for  want 
of  proof,  and  that  the  court  erred  in  finding  for  the  plaintifiF, 
and  the  following  is  cited  from  Sovthern  Development  Co. 
V.  Silva,  126  tl.  S.  247 :  "  The  answer  of  the  defendant  is 
direct,  positive,  and  unequivocal  in  its  denials  of  the  allega- 
tions of  the  bill,  and,  as  an  answer  on  oath  is  not  waived,  un- 
less these  denials  ai*e  disproved  by  evidence  of  greater  weight 
than  the  testimony  of  one  witness,  or  by  that  of  one  witness 
with  corroborating  circumstances,  the  complainant  will  not 
be  entitled  to  a  decree  ;  and  this  effect  of  the  defendant's  an- 
swer is  not  weakened  by  the  fact  that  the  equity  of  the  com- 
plainant's bill  is  the  allegation  of  fraud.  Vigel  v.  JSbpp^  104 
U.  S.  441 ;  Story  Eq.  Jur.  §  1528 ;  Daniell  Ch.  Pr.  844. 
The  burden  of  proof  is  on  the  complainant;  and  unless  he 
brings  evidence  sufficient  to  overcome  the  natural  presump- 
tion of  fair  dealing  and  honesty,  a  court  of  equity  will  not 
be  justified  in  setting  aside  a  contract  on  the  ground  of  fraud- 
ulent representations." 

It  is  a  well  known  fact  that  the  rules,  practice  and  require- 
ments of  the  federal  courts  are  peculiar  to  those  courts, 
based  upon  a  series  of  rules  adopted  from  the  old  English 
equity  practice,  and  pertain  to  purely  equitable  cases.  Those 
rules  have  no  place  in  practice  in  the  state  courts  and  cannot 
prevail  here.  The  modern  and  controlling  doctrine  in  state 
courts  is  stated  as  follows : 

(Cooley  on  Torts,  666,  667 :)  "  Fraud  is  never  presumed, 
and  the  party  alleging  and  relying  upon  it  must  prove  it. 
This,  however,  is  one  of  those  rules  of  law  which  is  to  be  ap- 
plied with  caution  and  circumspection.  ^  So  far  as  it  goes, 
it  is  based  on  a  principle  which  has  no  more  application  to 
frauds  than  any  other  subject  of  judicial  inquiry.  It  amounts 
but  to  this,  that  a  contract,  honest  and  lawful  on  its  face, 
must  be  treated  as  such  until  it  is  shown  to  be  otherwise  by 
evidence  of  some  kind,  either  positive  or  circumstantial.' 
Fraud  is  therefore  as  properly  made  out  by  marshaling  the 
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circamstances  suirounding  the  transaction,  and  deducing 
therefrom  the  fraudolent  purpose,  when  it  manifestly  appears, 
as  by  presenting  the  more  positive  and  direct  testimony  of 
actual  purpose  to  deceive ;  and,  indeed,  circumstantial  proof 
in  most  cases  can  alone  bring  the  fraud  to  light,  for  fraud  is 
peculiarly  a  wrong  of  secrecy  and  circumvention,  and  is  to 
be  traced  not  in  the  open  proclamation  of  the  wrongdoer's 
purpose,  but  by  the  indications  of  covered  tracks  and  studious 
concealments.  And  while  it  is  often  said  that  to  justify  the 
imputation  of  fraud,  the  facts  must  be  such  as  are  not  expli- 
cable on  any  other  hypothesis,  yet  this  can  mean  no  more 
than  this,  that  the  court  or  jury  should  be  cautious  in  deduc- 
ing the  fraudulent  purpose  ;  for  whatever  satisfies  the  mind 
and  conscience  that  fraud  has  been  practised  is  sufficient.** 

It  is  the  well  settled  doctrine  that  in  all  cases  the  presump- 
tion is  in  favor  of  honesty,  and  in  civil  proceedings  fraud  re- 
quires no  higher  measure  of  proof  than  is  required  in  many 
other  cases.  It  must  be  sufficient  to  overcome  the  legal  pre- 
sumption of  honesty.  See  JSill  v.  Reifnnder^  46  Md.  555 ; 
Baldwin  v,  Buckland^  11  Mich.  389 ;  Bowden  v.  Bowden^  75 
111.  143 ;  London  etc.  Bank  v.  Lempriere^  L.  R.  4  P.  G.  527 ; 
Smith  V.  Chadwick^  L.  R.  9  App.  Gas.  187 ;  BKldreth  v.  Sands^ 
2  Johns.  Gh.  35 ;  Devoe  v.  Brandt^  53  N.  Y.  462 ;  Kane  v. 
Weigley,  22  Pa.  St.  179. 

In  our  view  of  the  case,  no  serious  error  occurred  upon  the 
trial.  The  facts  necessary  to  constitute  a  cause  of  action 
having  been  found  by  a  jury,  the  finding  and  decree  of  the 
court  were  warranted  and  should  be  affirmed. 

Affirmed. 
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Spbingeb,  Appellant,  v.  Kbebgeb,  Appellee. 

1.  Statute  of  Frauds. 

Every  sale  made  by  a  vendor  of  chattels  in  his  possession ,  or  under  his 
control,  unless  the  same  be  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  possession  of  the 
things  sold,  is  conclusively  presumed  to  be  fraudulent  and  void. 

2.  Samk. 

The  vendee  must  take  actual  possession,  and  the  possession  must  be 
open,  notorious  and  unequivocal,  so  as  t<o  appHse  the  community, 
or  those  accustomed  to  deal  with  the  party  that  the  goods  have 
changed  hands  and  that  the  title  has  passed. 

o.  Same. 

When  the  subject  of  the  sale  does  not  reasonably  admit  of  an  actual  de- 
livery, it  is  sufficient  if  the  vendee  assume  actual  control  and  do- 
minion of  the  property  so  as  to  reasonably  indicate  to  all  concerned 
the  change  of  ownership. 

4.  Evidbnck. 

Where  the  issue  is  as  to  whether  an  actual  change  of  possession  of  the 
goods  took  place,  the  books  of  the  warehouse  in  which  they  were 
stored  at  and  after  the  time  of  the  sale  are  admissible  to  show 
whether  or  not  there  has  been  such  a  change. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

Messrs.  Nobthcutt  &  Fbanks,  for  appellant. 

Mr.  Bo  Sweeney  and  Mr.  John  A.  Gobdon,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

In  December,  1890,  The  Acme  Fence  Company  doing  busi- 
ness in  New  Mexico  ordered  a  lot  of  wire  from  the  St.  Louis 
Wire  Mill  Company,  One  hundred  eighty-five  coils,  which, 
with  the  freight  added,  were  of  the  value  of  $869.60,  were  ship- 
ped by  the  Wire  Mill  Company,  consigned  to  The  Acme  Fence 
Company  at  Trinidad,  Colomdo.  A  draft  was  drawn  for  the 
amount  by  the  shipper  upon  the  consignee,  which  remained  in 
the  hands  of  the  bankers  for  collection  until  March  9,  1891. 
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The  wire  remained  in  the  ear  and  in  possession  of  the  railroad 
company  until  that  date,  and  demurmge  was  charged  by  the 
railroad  company,  amounting  to  $105.  Charles  Spnnger  (ap- 
pellant) was  a  member  of  The  Acme  Fence  Company.  The 
company  was  embarrassed,  had  no  money.  On  that  date  Spring- 
er advanced  the  money  and  took  up  the  draft.  Harry  Wig- 
ham,  vice  president  and  treasurer  of  the  Acme  corporation, 
went  to  Trinidad,  and  with  money  furnished  by  Springer 
paid  the  $105  demurrage  and  had  the  wire  stored  in  the 
warehouse  of  The  Brown-Nanzanares  Company,  whei*e  it 
remained.  Subsequently  The  BrownTNanzanares  Company 
was  succeeded  by  The  Forbes  Mercantile  Company  in  the 
same  building, and  the  wire  remained  in  its  custody. 

The  Acme  Company  still  being  embarrassed,  and  indebted 
to  Springer  for  money  advanced,  including  the  amount  paid 
for  the  wire  in  store,  in  the  sum  of  §6,223.89,  Springer  brought 
suit  against  it  and  obtained  a  judgment  for  that  sum.  The 
judgment  remaining  unpaid.  The  Acme  Company,  on  the  23d 
day  of  May,  1891,  conveyed  to  Springer  all  its  property  and 
assets,  specifically  including  the  wire  in  store ;  such  convey- 
ance and  sale  to  become  absolute  if  the  company  failed  to 
pay  and  redeem  within  fifteen  days.  The  company  failed  to 
pay  within  the  time  specified. 

Appellee  was  sheriff  of  Las  Animas  county.  On  August  27, 
1891,  The  Trinidad  Water  Works  Company  and  P.  J.  Mc- 
Martin  commenced  suit  in  Las  Animas  county  by  attach- 
ments against  The  Acme  Fence  Company,  which  were  levied 
upon  the  wire  in  store,  and  afterwards  judgments  were  ob- 
tained, and  appellee  as  sheriff  was  proceeding  to  sell  the  wire 
in  satisfaction,  when  appellant  brought  this  suit  in  replevin 
and  took  the  property.  The  trial  was  had  to  the  court  with- 
out a  jury,  the  only  question  tried  being  the  title  to  the  wire. 
The  other  facts  were  covered  by  stipulation.  The  court  found 
for  the  defendant  (appellee),  and  the  plaintifiF  prosecuted  an 
appeal  to  this  court. 

Except  the  general  assignment  that  the  court  erred  in  find- 
ing for  the  defendant,  the  only  errors  assigned  are  the  admis- 
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sions  by  the  court  of  the  evidence  of  Forbes,  president  of 
The  Forbes  Mercantile  Company,  successor  to  The  Brown- 
Nanzanares  Company,  of  convei*sations  with  the  officei*s  of  the 
latter  company  in  regard  to  the  ownership  of  the  wire  in  store 
at  the  time  of  the  transfer,  and  the  admission  in  evidence  of 
the  books  of  the  Forbes  Company  to  show  how  it  was  held  by 
it  and  in  whose  name  as  owner ;  the  testimony  establishing 
the  fact  that  the  wire  was  stored  in  the  name  of  The  Acme 
Fence  Company  with  The  Brown-Nanzanares  Company,  and 
as  such  was  transferred  to  and  held  by  its  successor,  the 
Forbes  Company. 

It  was  contended  upon  the  trial  and  is  urged  in  argument 
that  appellant  acquired  title  to  the  wive  in  March  by  payment 
of  the  draft  of  the  St.  Louis  Company,  the  payment  of  de- 
murrage and  the  acts  of  Wigham,  vice  president  and  treas- 
urer of  the  Acme  Company.  Such  contention  cannot  prevail. 
The  goods  were  ordered  by  and  consigned  to  the  Acme  Com- 
pany, the  di-aft  for  the  purchase  and  freight  was  drawn  upon 
the  company.  The  company  was  embarrassed ;  the  draft  re- 
mained three  or  four  months  unpaid  in  the  hands  of  the  col- 
lecting agents,  while  the  goods  remained  in  store  or  possession 
of  the  railroad  company,  accumulating  demurrage  charges. 
At  this  point  appellant  came  forward,  took  up  the  draft 
upon  the  company,  paid  the  demurrage,  and  the  goods  were 
placed  in  store  by  Wigham,  the  vice  president  and  treasurer. 
As  to  whether  or  not  the  goods  were  stored  in  the  name  of 
appellant,  the  evidence  is  unsatisfactory.  Wigham  testifies 
that  they  were,  while  the  warehouse  books  show  they  were 
not.  No  warehouse  receipt  was  taken  in  the  name  of  appel- 
lant. But  we  deem  this  inquiry  unimportivnt.  It  is  said  in 
argument  "  that  plaintiff,  after  some  delay,  paid  said  draft 
upon  an  agreement  that  said  wire  should  be  taken  and  held 
by  plaintiff  until  he  was  repaid  the  amount  of  the  draft." 
We  can  find  no  such  agreement  in  the  evidence  of  record. 
If  such  agreement  was  made,  it  was  of  no  legal  significance 
to  third  parties  who  had  no  notice  of  it.  The  money  appears 
to  have  been  advanced  like  other  moneys  to  the  company. 
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paid  to  and  disbursed  by  the  executive  officer  of  the  company 
in  its  business.  No  corporate  action  was  taken,  no  transfer 
of  the  goods  made.  Appellant  could  not,  by  the  voluntary 
advance  of  money  and  instructions  to  Wigham,  change  the 
ownership.  One  man  cannot  make  a  bargain  of  sale  of  the 
property  of  another  to  himself;  and  even  had  Wigham  di- 
rected the  goods  to  be  stored  in  the  name  of  appellant, 
without  further  evidence  of  change  of  ownership,  the  ware- 
housemen were  justified  in  disregarding  it.  That  he  did 
not,  by  any  act  of  the  corporation,  become  the  owner  of  the 
goods  until  about  the/ 7th  of  June  is  shown  by  the  convey- 
ance, subject  to  defeasance  by  payment  within  fifteen  days, 
made  on  the  28d  of  May.  Prior  to  that  time  the  transactions 
appear  to  have  been  confined  to  money  advanced  the  com- 
pany, until  it  aggregated  over  $6,000.  After  default  in  pay- 
ment and  the  expiration  of  fifteen  days,  appellant  might 
have  become  the  legal  owner  by  reducing  the  goods  to  his 
possession.  Had  there  been  a  warehouse  receipt,  construc- 
tive possession  could  have  been  effected  by  its  transfer  with 
notice  to  warehousemen,  without  a  receipt,  by  the  exhibition 
of  his  title  and  a  transfer  upon  the  books  of  the  wai-ehouse. 
Neither  was  done.  Taking  the  testimony  of  appellant  as  to 
what  was  done  to  change  the  possession,  all  we  can  find  is 
the  following :  ^^  I  came  here  to  Trinidad  on  my  way  to  Cats- 
kill  in  June,  shortly  after  the  fifteen  days  had  expired,  as 
mentioned  in  that  bill  of  sale,  and  inquired  from  a  clerk  in 
Brown-Nanzanares^s  establishment  about  this  wire,  and  I 
told  him  I  would  soon  want  the  wire  shipped  to  my  factory 
at  Catskill  and  that  I  would  then  pay  the  charges  on  it.*' 
Sec.  14  of  our  Statute  of  Frauds  is  as  follows : 
^^  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  unless  the  same  be  accompanied  by  an 
immediate  deliveiy,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold  or  assigned, 
shall  be  presumed  to  be  fraudulent  and  void,  as  against  the 
creditor  of  the  vendor,  or  the  creditors  of  the  person  making 
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sach  assignment,  or  subsequent  purchasers  in  good  faith,  and 
this  presumption  shall  be  conclusive." 

In  regard  to  the  construction  and  effect  of  this  section,  as 
said  by  Elbert,  C.  J.,  in  Cook  v.  Mann^  6  Colo.  21,  "the 
books  are  full  of  decisions."  In  that  case  it  was  said :  "  The 
vendee  must  take  the  actual  possession,  and  the  possession 
must  be  open,  notorious  and  unequivocal,  such  as  to  apprise 
the  community,  or  those  who  are  accustomed  to  deal  with  the 
party,  that  the  goods  have  changed  hands  and  that  the  title 
has  passed  out  of  the  seller  and  into  the  purchaser.  When 
the  subject  of  the  sale  does  not  reasonably  admit  of  an  act- 
ual delivery,  it  is  sufiBcient  if  the  vendee  assume  the  control 
and  dominion  of  the  property,  so  as  reasonably  to  indicate, 
to  all  concerned,  the  change  of  ownership." 

That  the  decision  has  since  been  followed,  see   Wilcox  v 
Jackson^  7  Colo.  521 ;  Basmiger  v.  Spangler^  9  Colo.  175 
Sweeney  v,  Coe^  12  Colo.  485 ;  Herr  v.  Denver^  M.  ^  M,  Co.^ 
13  Colo.  406 ;  Atchison  v.  Oraham,  14  Colo.  217 ;  Felt  v. 
Cleghom^  2  Colo.  App.  4. 

It  is  clear,  even  from  the  evidence  of  appellant,  that  there 
was  no  change  of  possession  either  actual  or  constructive, 
nor  compliance  with  the  requirements  of  the  statute  before 
the  levying  of  the  attachments,  and  as  to  creditors  the  sale 
was  void. 

The  evidence  of  Forbes,  president  of  The  Forbes  Mercan- 
tile Company,  in  whose  possession  the  goods  were,  also  the 
books  of  the  concern,  were  admissible  in  evidence  upon  the 
trial.  The  question  being  tried  was  whether  an  actual 
change  of  possession  of  the  goods  as  required  by  statute  had 
taken  place,  and,  though  perhaps  not  conclusive,  the  testi- 
mony was  competent  to  show  whether  or  not  thei'C  had  been 
a  change  of  the  possession. 

The  judgment  must  be  affirmed. 

Affirmed. 
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The  Board  of  County  Commissioners  of  the  Count* 


Sc  ?S  OF  Fremont,  Appellant,  v.  Wilson,  Appellee, 


83c  184 

11    201  1.  Costs. 


The  right  to  reimbursement  for  costs  expended  is  statutory.  In  the 
absence  of  statute  it  does  not  exist. 

2.  Costs  in  Criminal  Cases. 

Costs  of  the  prosecution  are  recoverable  of  a  defendant  upon  convio- 
tion  of  a  crime. 

3.  Same. 

The  county  is  liable  for  the  costs  of  prosecution  in  a  criminal  case  where 
the  defendant  is  acquitted. 

4.  Same. 

In  case  of  the  conviction  of  a  defendant  and  of  his  inability  to  pay  the 
costs,  the  county  is  liable  for  the  costs  of  prosecution. 

5.  Same. 

There  is  no  liability  against  the  county  on  account  of  services  rendered 
by  officers  or  witnesses  on  behalf  of  a  defendant  in  a  criminal  case, 
unless  he  has  availed  himself  of  the  provisions  of  the  statute  by 
obtaining  an  order  of  the  court  or  judge  that  such  witnesses  be 
subpcsnaed. 

Appeal  from  the  District  Court  of  Fremont  County. 

Messrs.  Waldo  &  Dawson,  for  appellant. 
Mr.  S.  P.  Dale,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

At  a  regular  session  of  the  Board  of  Count}^  Commissioners 
of  the  county  of  Fremont,  John  Wilson,  who  was  clerk  of 
the  district  court  in  and  for  that  county,  presented  certain 
bills  to  the  board,  for  fees  due  him  as  clerk  for  official  ser- 
vices in  behalf  of  defendants  in  certain  criminal  cases  tried 
in  his  court.  A  portion  of  these  bills,  aggregating  $118.76, 
were  disallowed  by  the  board  of  commissioners,  and  Wilson 
appealed  to  the  district  court.  The  case  was  heard  in  the 
district  coui-t  upon  the  following  agreed  statement  of  facts : — 
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"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
above  named  parties  to  this  appeal  that  the  following  are 
the  facts  upon  which  this  cause  shall  be  submitted  for  the 
decision  of  said  court,  to  wit : 

"  That  at  the  regular  session  of  the  Board  of  County  Com- 
missioners of  said  county  of  Fremont,  in  said  state  of  Colo- 
rado, held  in  January,  A.  D.  1892,  certain  bills  were  presented 
to  said  board  by  the  appellant  above  named,  who  is,  and 
then  was,  the  clerk  of  the  district  court  of  the  Eleventh  Ju- 
dicial District  of  the  state  of  Colorado,  in  and  for  said  county 
of  Fremont. 

"  That  said  bills  were  presented  in  all  respects  in  accordance 
with  all  of  the  provisions  of  law  in  regard  to  the  presentment 
of  such  bills. 

**  That  part  of  the  items  included  in  said  bills  were  allowed 
and  paid  by  said  Board  of  Commissioners,  and  that  other 
items  included  in  said  bills,  amounting,  in  the  aggregate,  to 
the  sum  of  one  hundred  and  eighteen  dollars  and  seventy- 
five  cents,  ($118.76),  were  disallowed  by  said  Board  of  Com- 
missioners. 

"  That  the  items  so  disallowed  were  as  follows,  to  wit : 

"In  case  No.  1216,  The  People  v.  R.  (7.  McCoy,  Ind.  for 
murder.  Defendant's  clerk's  costs  at  and  prior  to  Oct.  terra, 
1889,  the  time  of  the  first  trial,  and  for  which  no  bill  of  same 
has  heretofore  been  presented : 

Apiil,  1889,  entering  appearance  of  4  attorneys, 

at  20  c.       .         .         .         .         .         .         .  $     .80 

Oct.,  1889,  issuing  81  subpoenas  for  Oct.,  1889, 

60  c 18.60 

Filing  47  papere,  at  12^0 5.87 

Affidavit  for  habeas  corpus  and  filing  same        .  .25 

Issuing  habeas  corpus  and  filing  same    •         .  1.12 

Swearing  35  witnesses  at  12^  c.         .         .         •  4.37 

62  witnesses'  affidavits  and  filing  the  same,  at  25  c.  15.50 

62  witnesses'  certificates,  at  75  c.           .         .  46.50 

J93.01 
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^^  In  same  case  at  October  term,  1891,  defendant's  costs : 

Filing  two  papers  (not  subpoenas)  .  •  9  .25 
6  affidavits  and  filings  for  defendant  .  •  1.50 
Oath  to  Elizor  and  filing  same  ...  .25 
3  witnesses'  affidavits,  at  15  c.  .  .  .  .45 
3  witnesses'  certificates,  at  15  c.  .  .  .  .45 
Other  items  which  cannot  now  be  ceiliainly  sep- 
arated from  the  bill 1.97 


$4.87 

"  People  V.  Kasper  Schaeferhoff^  No.  1340,  indictment  for 
assault  with  intent  to  kill  and  murder.  Fees  at  October 
term,  1891 : 

Entering  appearance  of  attorney  .         .  .  $     .20 

Swearing  4  witnesses,  at  12^  c.         .        .  .  .50 

Issuing  3  subpoenas,  at  60  c.           .         .  .  1.80 

8  witnesses'  affidavits  and  filing,  at  15  c.  .         1.20 

8  witnesses'  certificates,  at  15  c.    •        .  .  1.20 

Filing  4  papers  for  deft,  at  12^  c.         .  •  .50 

95.40 

^^  People  V.  Frank  Salvo^  No.  1341,  murder.  Defendant's 
costs  not  in  court  order,  Oct.,  1891 : 

Entering  appearance  of  attorneys  .         .        $     .20 

Affidavits,  certificates  and  swearing  2  witnesses 

not  ordered  by  court,  15  c,  15  c.  and  12^  c. 

each .84 

Some  other  items  not  now  distinguishable     .  .16 

$1.20 

^^^  People  V,  Ben  Boyer^  No.  1318,  murder.  Defendant's 
costs,  October  tei*m,  1891 : 

Entering  appearance  of  attorneys,  at  20  c.  •        $     .40 

Filing  15  papers  for  deft,  at  12J  c    .         .  .         1.87 

Issuing  12  subpoBnas,  at  60  c.         .         .  .             7.20 

Certificates  for  16  witnesses,  for  deft,  15  c.  .         2.40 


Amount  carried  forward        ....         $11.87 
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Amount  brought  forward         ....  $11.87 
Affidavits  and  filings  for  16  witnesses  for  deft, 

15  c 2.40 


114.27 

*'  Summary  of  disallowed  costs : 

People  V.  Richard  0.  McCoy         .         .         .  f97.88 

People  V.  Kasper  Schaeferhoff           .         .  .        6.40 

People  V.  Frank  Salvo 1.20 

People  V,  Ben  Boyer          ....  14.27 


.Total     .        .        .      8118.75 

"That the  services  were  rendered  by  said  clerk  for  said 
defendants  as  above  charged  for,  at  the  request  of  said  de- 
fendants, and  that  the  several  amounts  charged  are  entirely 
unobjectionable. 

"  That  said  defendants,  Richard  C.  McCoy,  Easper  Shaefer- 
hoflF  and  Frank  Salvo,  and  each  of  them,  were,  at  said  October 
term,  A.  d.  3891,  convicted,  and  that  in  each  and  all  of  said 
cases  it  was  made  to  appear  in  a  lawful  manner  that  said 
defendants  and  each  of  them  were  unable  to  pay  costs,  or  any 
part  of  said  costs ;  and  that,  at  the  same  term  of  said  court, 
said  defendant,  Ben  Boyer,  was  acquitted. 

"  That,  in  said  cases  of  McCoy  and  Salvo,  application  was 
regularly  made  to  the  court,  under  the  provisions  of  section 
1001  of  the  General  Statutes  of  the  state  of  Colorado  (sec. 
1507  Mills'  Annotated  Statutes),  and  under  the  provisions 
of  section  5  of  an  act  of  the  general  assembly  of  the  state 
of  Colorado,  entitled  *  An  act  to  amend  sections  65, 123, 133, 
197  and  813  of  chapter  XXV.  (the  same  being  genera]  sec- 
tions 753,  811,  827  and  1001)  of  the  General  Statutes  of  the 
state  of  Colorado,  entitled  "  Criminal  Code," '  approved 
April  9, 1891,  and  in  force  on  that  day  (Laws  1891,  p.  126), 
for  ordera  that  certain  witnesses  be  subpoenaed,  if  found 
within  the  limits  specified  in  said  statutes  ;  but  that  all  fees 
of  said  clerk  incurred  by  the  process  for  such  witnesses  and 
all  fees  incurred  in  connection  with  such  witnesses  so  sub- 
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poenaed  in  accordance  with  such  orders  have  been  paid  and 
are  not  included  in  the  fees  disallowed  as  aforesaid ;  and 
that  said  fees  disallowed  as  aforesaid  (including  the  amounts 
above  stated  to  be  not  separable  from  other  items  in  the  bills), 
amounting  to  the  sum  of  f  99.08,  are  costs  for  the  payment  of 
which  no  order  has  ever  been  made  by  said  court  or  by  the 
judge  thereof. 

^^  That  in  the  cases  of  said  Shaeferhoff  and  Boyer  no  applica- 
tion was  ever  made  to  said  court  or  to  the  judge  thereof  for 
any  order  directing  that  any  witness  or  witnesses  be  sub- 
poenaed, and  that  no  such  order  was  ever  made,  and  that  the 
95.40  in  the  Schaeferhoff  case,  and  the  $14.27  in  the  Boyer 
case,  are  costs  of  said  defendants  for  whose  payment  no  order 
of  said  court  was  made. 

*^  That  the  only  objection  to  the  payment  of  said  costs  so  dis- 
allowed, as  aforesaid,  and  every  part  thereof,  is  that  in  the 
absence  of  such  previous  orders  of  court,  made  under  the 
statutes  above  cited,  no  law  of  the  state  of  Colorado  requires 
them  to  be  paid  by  said  Fremont  county  or  by  its  Board  of 
County  Commissioner  ;  wherefore,  on  said  facts,  the  opinion 
of  this  court  as  to  whether  or  not  said  laws  require  the  pay- 
ment of  said  costs  by  said  county,  is  prayed." 

Upon  the  hearing  the  court  reversed  the  action  of  the  com- 
missioners and  gave  judgment  to  the  plaintiff  for  the  amount 
of  his  claim.     The  board  brings  the  case  here  by  appeal. 

The  plaintiff  bases  his  right  to  judgment  on  section  699, 
Mills'  Ann.  Stat.  (Session  Laws  1889,  p.  100).  That  sec- 
tion, in  so  far  as  it  affects  this  controversy,  reads  as  follows : 
"  The  costs  in  criminal  cases  shall  be  paid  by  the  county  in 
which  the  offense  was  committed,  when  the  defendant  shall 
be  convicted  and  shall  be  unable  to  pay  them ;  when  the 
defendant  is  acquitted  the  costs  shall  be  paid  by  the  county 
in  which  the  offense  was  committed,  unless  the  prosecuting 
witness  be  adjudged  to  pay  them."  If  the  term  "costs,"  as 
used  in  that  section,  be  construed  to  mean  the  entire  costs 
incurred,  both  for  the  prosecution  and  the  defense  in  a  case, 
the  plaintiff's  contention  must  prevail,  and  judgment  was 
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properly  and  rightfully  rendered  in  his  favor  by  the  district 
court ;  but  if,  on  the  other  hand,  the  term,  as  used,  refers 
only  to  the  costs  incurred  by  the  people  in  the  prosecution, 
then  the  judgment  is  erroneous  and  must  be  reversed. 

The  language  itself  is  indefinite ;  the  word  "  costs  "  is  not 
qualified  or  limited  by  any  other  language  in  the  section,  so 
as  to  clearly  indicate  the  legislative  intent ;  and  if  the  sec- 
tion stood  alone,  if  there  were  no  other  legislation  affecting 
its  subject-matter,  there  might  be  some  difficulty  in  arriving 
at  a  satisfactor}'^  conclusion  as  to  its  meaning.  At  common 
law  there  was  no  recovery  of  costs  either  in  civil  or  criminal 
cases.  In  civil  suits,  each  party  to  the  controversy  paid  his 
own  expenses.  In  criminal  causes,  the  costs  made  by  the 
defendant,  whether  he  was  convicted  or  acquitted,  if  paid  at 
all,  were  paid  by  him  ;  the  costs  of  the  prosecution,  no  mat- 
ter what  the  event  of  the  trial,  were  unpaid.  On  the  part 
of  the  state  or  sovereign  there  was  neither  payment  nor  re- 
coveiy  of  costs.  The  right  to  reimbursement  for  costs  ex- 
pended is  therefore  purely  statutory.  Without  a  statute 
giving  it,  it  does  not  exist.  Board  of  Comers  Larimer  Co. 
V.  Lee^  ante,  177. 

Such  statute  was  embraced  in  the  Criminal  Code  of  1861, 
whereby  it  was  provided  that  in  cases  of  pei-sons  convicted 
of  crimes  or  mLsdemeanoi-s  therein  specified,  or  at  common 
law,  the  judgment  should  be  that  the  offenders  convicted 
should  pay  the  costs  of  prosecution,  and  that  a  lien  should 
be  created  upon  the  property  real  and  peraonal,  then  owned 
or  subsequently  acquired  by  the  offenders,  to  the  amount  of 
the  costs,  and  of  the  fines  if  any,  which  costs  and  fines  were 
to  be  collected  by  execution.  Mills'  Ann.  Stat.,  sections  1471, 
1472  (Gen.  Stat.  1883,  sections  964,  965).  This  statute 
has  ever  since  been  and  now  is  in  force ;  and  in  authorizing 
a  recovery  by  the  people  against  a  convicted  defendant  of 
the  costs  incurred  to  secure  his  conviction,  it  was  a  departure 
from  the  doctrine  of  the  common  law.  Still  this  statute  did 
not  assure  the  payment  of  such  costs.  Whether  they  were 
collected  or  not,  depended  upon  the  solvency  of  the  defend- 
Vol.  Ill— 32 
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ant.  If  he  failed  to  pay  them,  and  had  no  property  oat  of 
which  they  could  be  made,  they  remnined  of  course  unpaid. 
If  the  defendant  was  acquitted,  there  was  no  legal  obligation 
anywhere  to  pay  them,  and  they  were  never  paid.  Until  the 
enactment  in  1876  of  section  699,  which  we  have  quoted, 
there  was  no  provision  wherebj%  in  case  of  a  convicted  de- 
fendant, who  was  insolvent,  or  of  a  defendant  who  was  ac- 
quitted, the  witnesses  for  the  people,  or  the  oflBcera  of  the 
court,  were  entitled  to  receive  any  pay  for  their  services  in 
behalf  of  the  prosecution.  There  is  not,  and  never  has  been, 
any  statutory  enactment  providing  for  the  recovery  of  costs 
by  a  defendant  in  a  criminal  case.  The  only  costs  for  which 
judgment  may  be  had  are  the  costs  of  the  prosecution,  and 
then  only  when  there  is  a  conviction.  As  in  case  of  acquit- 
tal no  costs  were  paid,  and  in  case  of  conviction  the  realiza- 
tion of  the  costs  was  necessarily  involved  in  great  uncertainty, 
being  dependent  upon  the  solvenc}'^  of  the  defendant,  it  oc- 
curs to  us,  without  looking  farther,  that  section  699  was  en- 
acted to  supply  a  want  which  the  legislature  conceived  to 
exist  in  the  law  as  it  then  stood,  by  making  provision  for  the 
payment  of  the  costs  of  prosecution,  notwithstanding  the  de- 
fendant might  be  acquitted  or  insolvent.  It  will  be  observed 
that  it  is  only  in  case  of  the  conviction  of  the  defendant  and 
his  inability  to  pay  the  costs,  or  of  his  acquittal,  that  they  are 
made  a  charge  against  the  county ;  so  that  there  is  no  diffi- 
culty in  supposing  that  the  costs  referred  to  are  the  costs 
incurred  by  the  prosecution,  and  which,  by  the  terms  of  sec- 
tion 1471,  would  in  case  of  conviction  be  recovered  by  the 
people  ;  and  not  the  costs  made  by  the  defendant.  The  mere 
fact  that  the  term  "costs'*  is  used  generally,  without  particu- 
larization,  proves  nothing  in  either  direction.  The  section 
will  naturally  and  easily  bear  such  interpretation  as  we  have 
indicated.  A  construction  of  a  legislative  enactment  similar 
to  the  one  we  have  been  considering,  was  given  by  the  su- 
preme court  of  Pennsylvania  in  Williams  v.  Northumberland 
County^  110  Pa.  St.  48.  The  act  provided  "that  the  costs 
of  prosecution  accruing  on  all  bills  of  indictment,  charging 
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a  party  with  felony,  ignored  by  the  grand  jury,  shall  be  paid 
by  the  county ;  and  in  all  cases  of  conviction  of  any  felony, 
all  costs  shall  be  paid  forthwith  by  the  county,  unless  the 
party  convicted  shall  pay  the  same ;  and  in  all  cases  in 
which  the  county  pays  the  costs,  it  shall  have  power  to  levy 
and  collect  the  same  from  the  party  convicted,  as  costs  in 
similar  cases  are  now  collectible."  The  court  held  that  that 
statute  created  no  liability  against  the  county  on  account  of 
defendant's  costs. 

The  legislature  of  Wisconsin  enacted  a  law  as  follows: 
^^  When  any  prosecution  instituted  in  the  name  of  this  state, 
for  breaking  any  law  of  this  state,  shall  fail,  or  when  the  de- 
fendant shall  prove  insolvent,  or  escape,  or  be  unable  to  pay 
the  fees  when  convicted,  the  fees  shall  be  paid  out  of  the 
county  treasury,  unless  otherwise  ordered  by  the  court ;  pro- 
vided that  no  fees  shall  be  paid  out  of  the  county  treasury 
for  mileage  to  the  district  attorney." 

Under  the  provisions  of  that  act  it  was  sought  to  compel 
payment  by  the  county  of  the  fees  of  defendant's  witnesses 
in  a  criminal  prosecution  in  which  he  was  acquitted.  In  de- 
ciding the  question,  the  supreme  court  say :  ^^  In  the  Revised 
Territorial  Statutes  of  1889,  we  find  not  only  the  section 
under  consideration,  but  also  a  provision  that  in  all  criminal 
prosecutions  where  judgment  should  be  rendered  against  the 
defendant,  he  should  be  liable  for  costs ;  also  that  the  dis- 
trict attorney  should  have  certain  fees  for  mileage ;  that  fines 
recovered  and  collected  should  be  paid  into  the  county  or 
territorial  treasury ;  but  no  provisions  respecting  the  pay- 
ment of  costs  collected  into  the  public  treasury.  The  section 
in  the  territorial  statute  was  in  harmony  with  the  other  pro- 
visions ;  and  the  system  there  established  was,  that  in  crimi- 
nal prosecutions,  if  the  defendant  was  convicted,  judgment 
was  rendered  against  him  for  the  costs  of  the  prosecution ; 
and  these  costs,  if  collected,  were  paid  by  the  officer  receiving 
them  to  the  various  officers  or  pei'sons  whose  fees  or  charges 
made  up  the  items  for  which  the  judgment  was  rendered ; 
or  if  the  county,  previous  to  collection,  had  paid  any  of  these 
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fees,  then  such  fees  were  to  be  paid  into  the  county  treasury. 
But  if  defendant  was  unable  to  pay,  or  proved  insolvent,  or 
escaped,  or  the  prosecution  failed,  then  the  fees  were  to  be 
paid  from  the  county  treasury.  What  fees?  Obviously  the 
same  that  would  have  been  taxed  against  defendant  if  he 
had  been  convicted — the  fees  of  the  prosecution.  And  this, 
we  think,  is  the  construction  this  section  of  the  Revised 
Statutes  of  1858  must  receive."  Hu^t  v.  Winnebago  County^ 
19  Wis.  128. 

But  there  has  been  other  legislation  in  this  state  upon  the 
same  subject,  which  affords  further  aid  in  ascertaining  the 
purpose  of  section  699,  and  therefore  its  meaning.  Section 
1507,  p.  1000,  Mills'  Ann.  Stat.  (Gen.  Stat.  1883,  §  1001), 
reads  as  follows : — "  Whenever  any  person  indicted  in  a 
court  of  the  state  of  Colorado  shall  make  affidavit  setting 
forth  that  there  are  witnesses  whose  evidence  is  material  to 
his  defense  ;  that  he  cannot  proceed  to  trial  without  them ; 
what  he  expects  to  prove  by  each  of  them ;  that  they  are 
within  the  judicial  distiict  in  which  the  court  is  held,  or  within 
one  hundred  miles  of  the  place  of  trial ;  and  that  he  is  not 
possessed  of  sufficient  means  and  is  actually  unable  to  pay 
the  fees  of  such  witnesses — the  court  in  term,  or  the  judge 
thereof  in  vacation,  if  it  appears  to  said  court  or  the  judge 
thereof  that  the  evidence  of  such  witnesses  would  be  mate- 
rial in  the  trial  of  the  cause,  may  order  that  such  witnesses 
be  subpcBnaed,  if  found  within  the  limits  aforesaid.  In  such 
case,  the  costs  incurred  by  the  process  and  the  fees  of  the 
witnesses  shall  be  paid  in  the  same  manner  that  similar  cost^ 
and  fees  are  paid  in  case  of  witnesses  subpoenaed  in  behalf 
of  the  people." 

This  latter  section  was  enacted  on  the  7th  of  Februar3% 
1876.  The  date  of  the  passage  of  section  699  was  February 
11,  1876,  just  four  days  afterwards.  If  we  construe  sec- 
tion 699  as  including  the  costs  of  defendant,  section  1507  is 
a  useless  piece  of  legislation.  It  permits  nothing  to  be  done 
in  behalf  of  the  defendant  which  cannot  be  done  equally  well 
under  the  provisions  of  section  699.     In  case  of  conviction 
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and  his  inability  to  pay,  his  costs  are  absolutely  payable  by 
the  county,  and,  in  case  of  acquittal,  by  the  county  or  prose- 
cuting witnesses.  By  the  terms  of  section  1507  the  costs  in- 
curred by  him  are  paid  in  the  same  manner ;  and  section  16 
of  the  bill  of  rights  guaiuntees  process  to  compel  the  attend- 
ance of  witnesses  in  his  behalf.  Section  699  was  enacted 
subsequently  to  the  other  section ;  there  is  no  such  inconsist- 
ency between  the  two  as  to  justify  the  court  in  saying  that 
tlie  former  repealed  the  latter  by  implication ;  the  latter  is 
not  expressly  repealed,  and  therefore  it  remains  a  law,  but  a 
law  which  serves  no  purpose.  If  the  legislature  intended  that 
it  should  be  superseded  and  rendered  nugatory,  it  sui^ely 
would  have  expressed  such  intention  either  by  words  of  re- 
peal, or  by  language  which  would  clearly  indicate  that  pur- 
pose. On  the  9th  day  of  April,  1891,  the  section  in  question 
was  amended  (Session  Laws  1891,  p.  186).  The  only  change 
made  by  the  amendment  was  a  slight  altemtion  in  the  phrase- 
ology of  the  affidavit  required,  the  law  being  otherwise  un- 
affected ;  and  the  fact  that  it  was  amended  is  conclusive  that 
the  legislature  did  not  regard  it  as  useless  law,  or  as  super- 
seded by  section  699 ;  but  that  on  the  contrary  it  was  con- 
sidered as  a  law  in  force  and  effective  for  the  purpose  for 
which  it  was  enacted. 

The  provisions  of  section  1507  are  wise  and  beneficent. 
They  extend  ample  protection  to  an  indigent  defendant. 
Thej*^  afford  him  every  facility  for  making  a  legitimate  de- 
fense, and  at  the  same  time  provide  safeguards  against  the 
imposition  of  unnecessary  burdens  upon  the  public ;  while 
section  699,  if  the  construction  contended  for  should  be  adopt- 
ed, would  sweep  away  every  restriction,  and  enable  an  of- 
fender, in  a  useless  and  unavailing  defense,  to  pile  up  costs 
ad  libitum  for  the  county  to  pay,  and  thus  impose  upon  its 
people  an  unnecessary  and  oppressive  burden. 

Such  was  not  in  our  view  the  intention  of  the  legislature. 
We  are  clearly  of  the  opinion  that  there  is  no  statute  in  this 
state  creating  any  liability  against  a  county  on  account  of 
services  rendered  by  officers  or  witnesses  in  behalf  of  a  de- 
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fendant  in  a  crimiDal  case,  unless  the  defendant  has  availed 
himself  of  the  provisions  of  section  1507 ;  and  that  section  699 
provides  for  the  costs  of  the  prosecution  only. 
The  judgment  will  be  reversed. 

Reverted. 


>»^» 


Sault.  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  Colorado,  Defendants  in  Error. 

1.  Criminal  Law — Information. 

It  is  the  right  of  a  defendant  in  a  criminal  case  to  be  informed  of  the 
charges  against  him  as  fully  as  it  is  in  the  power  of  the  prosecution 
to  inform  him,  so  that  he  may  be  enabled  to  intelligently  prepare 
his  defense. 

2.  Same. 

Where  a  party  is  charged  with  larceny,  the  name  of  the  person  from 
whom  the  property  was  stolen ;  where  with  murder,  the  name  of 
the  person  killed;  where  with  receiving  stolen  goods,  the  name  of 
the  owner  of  the  goods  and  the  person  from  whom  they  were  re- 
ceived,— must  be  set  out  in  the  indictment  or  information;  and  only 
the  inability  to  secure  such  names  will  excuse  the  failure  to  g^ve 
them. 

3.  Same — Practice. 

Where  an  information  charges  a  defendant  with  receiving  stolen  goods 
from  some  person  to  the  district  attorney  unknown,  and  where  it 
appears  from  the  evidence  at  the  trial  that  at  the  time  of  the  prep- 
aration of  the  information,  the  name  of  such  person  was  known 
to  the  district  attorney,  the  defendant  is  entitled  to  his  discharge. 

Error  to  the  District  Court  of  Arapahoe  County, 

Mr.  Robert  W.  Bonynge  and  Mr.  Thomas  Ward,  for 

plaintiff  in  error. 

Mr.  Eugene  Engley,  attorney  general,  and  Mr.  H.  B. 
Babb,  of  counsel,  for  the  people. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Samuel  H.  Sault,  plaintiff  in  error,  was  convicted  of  re* 
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ceiving  stolen  goods.  The  information  upon  which  he  was 
tiied  charges  that  he  received  the  property  from  some  per- 
son to  the  district  attorney  unknown.  The  principal  wit- 
ness for  the  prosecution  was  one  Charles  Edwards,  who 
swore  that  he  stole  the  goods  and  sold  them  to  the  defendant, 
Sault.  He  also  testified  that,  before  the  information  was 
drawn,  he  was  in  the  office  of  the  district  attorney,  and 
told  him  that  he  had  stolen  the  goods  and  sold  them  to 
Sault — that  he  made  this  statement  to  Col.  Dennison.  The 
record  shows  that  Dennison  was  the  deputy  district  at- 
torney who  verified  the  information.  There  was  no  other 
evidence  on  that  point  in  the  case  made  by  the  prosecution. 

At  the  close  of  the  case  for  the  people,  counsel  for  defend- 
ant, Sault,  moved  the  court  to  discharge  the  defendant,  for 
the  reason  that  the  information  charged  that  the  goods  were 
received  by  Sault  from  some  person  to  the  district  attorney 
unknown ;  whereas  the  testimony  showed  that  at  the  time 
the  information  was  prepared  the  name  of  the  person  from 
whom  the  goods  were  received  was  known  to  the  district 
attorney.     The  motion  was  denied.     This  was  elror. 

''  As  it  is  required,  in  indictments,  that  the  names  of  the 
persons  injured,  and  of  all  others  whose  existence  is  legally 
essential  to  the  charge,  be  set  forth,  if  known,  it  is,  of  course, 
material  that  they  be  precisely  proved  as  laid.  Thus  the 
name  of  the  legal  owner,  geneml  or  special,  of  the  goods 
stolen  or  intended  to  be  stolen,  must  be  alleged  and  proven. 
And  if  the  person  be  described  as  one  whose  name  is  to  the 
jurors  unknown,  and  it  be  proven  that  he  was  known,  the 
variance  is  fatal,  and  the  pereon  will  be  acquitted."  8  Greenl. 
on  Ev.  §  22. 

"  Where  a  third  person  cannot  be  described  by  name,  it  is 
enough  to  charge  him  as  a  cei*taiii  person  to  the  jurors  afore- 
said unknown,  which,  as  will  presently  be  seen,  is  correct,  if 
the  party  was  at  the  time  of  the  indictment  unknown  to  the 
grand  jury,  though  he  became  known  afterwards.  *  *  *  But 
if  the  third  party's  name  be  known  to  the  grand  jury,  or  could 
have  been  known  by  inquiry  of  witnesses  at  hand,  the  allega- 


604  Sault  v.  The  People.  [Sept.  T., 

tion  will  be  improper,  and  the  defendant  must  be  acquitted  on 
that  indictment,  though  he  may  be  afterwards  tried  upon  a 
new  one,  in  which  the  mistake  is  corrected."  Wharton^s 
Crim.  PL  &  Pr.  §§  111,  112. 

^*  When  a  third  person  is  described  as  a  person  to  the  grand 
jurors  unknown,  and  it  turns  out  that  he  was  known  to  the 
grand  jurors,  the  variance  is  fatal."  Wharton's  Crim.  Ev. 
§97. 

Where  the  name  of  such  third  person,  even  if  unknown, 
might  have  been  ascertained  by  the  use  of  reasonable  dili- 
gence, the  effect  is  the  same  as  if  the  name  was  actually 
known.     Jorasco  v.  The  State^  6  Tex.  App.  238. 

The  rule  laid  down  by  the  authorities  is  not  a  mere  arbi- 
trary one.  It  is  the  right  of  a  defendant  in  a  criminal  case 
to  be  informed  of  the  charges  against  him  as  fully  as  it  is  in 
the  power  of  the  prosecution  to  inform  him,  so  that  he  may 
be  enabled  intelligently  to  prepare  his  defense.  Where  he 
is  charged  with  larceny,  the  name  of  the  person  from  whom 
the  property  was  stolen  ;  where  with  murder,  the  name  of 
the  person  *  killed ;  where  with  receiving  stolen  goods,  the 
name  of  the  owner  of  the  goods,  and  of  the  person  from 
whom  they  were  received, — must  be  set  out  in  the  indict- 
ment or  information,  and  only  the  inability  to  ascertain  such 
names  will  excuse  the  failure  to  give  them.  See  also.  State  v. 
Perkins,  45  Tex.  10 ;  State  v.  Beattie,  Phillips  (N.  C.)  52. 

The  motion  should  have  been  sustained  and  the  defendant 
discharged. 

The  judgment  will  be  reversed. 

JReversed. 
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Faust  et  al.,  Plaintiffs  in  Error,  v.  Smith,  Defend- 
ant IN  Error. 

1.  PLEADIlfO. 

A  complaint  in  an  action  against  a  firm,  wliicb  alleges  a  distinct  and  in- 
dependent indebtedness  against  each  member  thereof,  does  not  state 
a  cause  of  acUon. 

2.  PLEADmG — JomDEB  OF  CAUSES  OF  ACTIOK. 

Several  causes  of  action  which  do  not  affect  the  parties  in  the  same  char-' 
acter  and  capacity  may  not  be  united  in  the  same  complaint. 

Error  to  the  County  Court  of  Phillips  County. 

Messrs.  Bartels  &  Blood  and  Mr.  W.  D.  Kelsey,  for 
plaintiffs  in  eiTor. 

Mr.  J.  S.  Bennett  and  Mr.  P.  J.  Dempster,  for  defend- 
ant in  eiTor. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Frank  M.  Smith  brought  his  action  in  the  court  below 
against  William  H.  Faust  and  Mahlon  Faust,  partners  under 
the  firm  name  and  style  of  the  Faust  Lumber  Company.  A 
writ  of  attachment  was  issued  in  the  case,  under  and  in  pur- 
suance of  which  certain  moneys  due  the  copartnei*ship  were 
garnished.  The  cause  of  action  stated  in  the  complaint  is  an 
indebtedness  from  William  H.  Faust  for  medical  services  ren- 
dered and  medicines  furnished  to  him  by  the  plaintiff,  and  at 
his  special  instance  and  request,  and  an  indebtedness  from 
Mahlon  Faust  for  medical  services  rendered  and  medicines 
furnished  to  him  by  plaintiff,  and  at  his  special  instance  and 
request.  The  defendants  demurred  to  the  complaint,  for  the 
following  among  other  reasons :  Firat,  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  and, 
second,  that  several  causes  of  action  were  improperly  united 
in  the  complaint.     The  demurrer  was  overruled,  and  judg- 
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ment  given  against  each  defendant  for  the  amount  of  plaintiff's 
claim  against  him.  The  defendants  bring  the  case  here  by 
writ  of  error. 

The  plaintiff's  theory  of  his  case  is  not  obvious.  Whether 
it  was  intended  as  a  suit  against  the  copartnership,  or  as  a 
suit  against  the  individual  defendants,  does  not  veiy  clearly 
appear  from  the  record.  The  cause  is  entitled  against  the 
firm.  The  summons  is  directed  to  the  copartnership  by  its 
firm  name,  and  the  writ  of  attachment  commands  the  sheriff 
to  attach  the  property  o{ .  the  firm,  while  the  complaint  al- 
leges a  distinct  and  independent  indebtedness  against  each 
member  of  the  firm.  If  we  consider  this  as  a  suit  against  the 
firm,  then  no  cause  of  action  is  stated  in  the  complaint,  be- 
cause the  indebtedness  it  sets  forth  is  not  a  partnership  in- 
debtedness. If,  on  the  other  hand,  we  regard  it  as  a  suit 
against  the  individual  defendants,  then  several  ^causes  of  ac- 
tion are  improperly  united.  Section  70  of  the  Civil  Code 
permits  certain  causes  of  action  to  be  united  in  a  complaint, 
but  they  must  affect  the  parties  in  the  same  character  and 
capacity.  Here  a  claim  is  made  against  each  defendants  with 
which  the  other  has  no  connection,  direct  or  remote,  and  by 
which  he  is  not  affected  in  any  character  or  capacity.  In 
either  view  of  the  case,  the  demurrer  should  have  been  sus- 
tained, and  because  it  was  overruled  the  judgment  must  be 
reversed. 

Reversed. 


j  ••♦^■»- 


Gibson,  Appellant,  v.  Glover,  Appellee. 

Cause  of  Action. 

An  action  for  diRsolution  of  a  partnership  and  accounting  cannot  be 
maintained  when  it  appears  that,  by  the  acts  of  the  parties,  the 
partnership  relations,  if  any  existed,  had  been  dissolved  and  an  ac- 
counting had. 

Appeal  from  the  District  CouH  of  Washington  County. 
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Mr.  L.  J.  Ctjpps,  Mr.  J.  A.  Bonham  and  Mr.  A.  J.  John- 
son, for  appellant. 

No  appearance  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellant,  Gibson,  brought  suit  against  Glover,  appellee, 
alleging  that  a  partnership  had  existed  in  a  general  mercan- 
tile business,  conducted  by  appellant  first  at  Hastings,  Ne- 
braska, afterwards  at  Hyde,  Colorado.  For  the  original  stock 
appellant  traded  real  property,  or  equities  in  real  property. 
Appellee  put  in  some  money.  It  is  alleged  that,  after  the 
business  had  been  prosecuted  for  some  length  of  time,  appel- 
lee took  entire  possession  of  the  stock,  sold  it  out  to  third 
parties,  appropriated  the  proceeds  to  his  own  use,  and  refused 
to  settle  and  adjust  partnership  matters.  That  there  was  a 
large  balance  due  plaintiff.  Praying  for  a  dissolution  of  part- 
nership, an  accounting  and  settlement  of  partnei-ship  affaira, 
and  for  payment  of  what  might  be  found  due  after  payment 
of  partnership  debts. 

Defendant  answered,  denying  all  the  allegations  in  the  com- 
plaint, including  that  of  partnei^ship,  and  claiming  $2,000  due 
him  from  the  plaintiff.  Trial  was  had  to  the  court,  resulting 
in  a  judgment  in  favor  of  the  defendant  and  against  plain- 
tiff for  costs,  from  which  an  appeal  was  prosecuted.  The  as- 
signment of  errors  may  be  summarized  in  one:  That  the 
court  erred  in  finding  for  the  defendant. 

The  evidence  is  very  conflicting  and  contradictory,  and 
the  abstract  and  record  confused,  much  of  it  unintelligible. 
The  principal  issue  to  which  evidence  was  directed  seems  to 
have  been  that  of  the  existence  of  a  partnei-ship,  the  defend- 
ant contending  that  he  never  was  a  partner,  and  that  what 
he  bad  put  in  was  in  the  way  of  advances  or  loans  to  the 
plaintiff,  to  secure  which  he  had  retained  the  title  to  the 
goods,  with  the  right  to  enter  and  take  possession  on  failure 
of  payments.  The  business  was  conducted  in  the  name  of 
appellant  as  "  manager." 

The  testimony  of  the  parties  was  so  contradictory  that  it 
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would  seem  impossible  ip  arrive  at  any  solution,  while  the 
documentary  evidence  put  in  is  so  indefinite  as  to  furnish 
no  aid. 

In  view  of  one  fact  established,  much  of  the  testimony 
seems  to  have  been  immaterial  and  was  probably  disi*egarded 
by  the  trial  court. 

On  the  2d  day  of  May,  1887,  appellee  went  to  appellant 
at  Hyde,  Colorado,  at  which  time  it  appears  a  settlement  was 
had  between  the  parties,  and  appellant  made  and  delivered 
to  appellee  a  full  and  complete  bill  of  sale  of  all  the  merchan- 
dise in  the  store,  and  delivered  the  possession.  Such  sale 
was  absolute,  unequivocal,  without  any  provision  for  future 
settlement  or  the  reservation  of  any  subsequent  rights  or 
claims.  Appellee  then  sold  and  delivered  the  stock  to  other 
parties  with  the  full  concun'ence  of  appellant.  It  is  asked 
in  the  complaint  that  the  court  decree  a  dissolution  of  the 
partnei*8hip.  This  seems  to  have  been*  unnecessary,  for  if 
any  partnership  had  before  that  time  existed,  it  was  by  the 
united  acts  of  the  parties  legally  dissolved  and  closed.  The 
same  may  be  said  of  the  prayer  for  accounting.  An  agree- 
ment for  accounting  was  had,  and  the  receipt  of  all  dues  ad- 
mitted by  appellant.  Unless  the  settlement  and  written  bill 
of  sale  were  impeached  and  set  aside,  the  paper  executed  by 
appellant  was  conclusive.  It  was  attempted  to  be  shown  by 
appellant  that  tl\ere  was  a  verbal  arrangement  nullifying  the 
document,  in  effect  impeaching  it  and  rendering  it  nugatory. 
It  is  very  doubtful  if  an}*^  such  testimony  was  admissible 
without  an  allegation  of  fraud  in  obtaining  it.  No  fmud  is 
alleged,  nor  was  any  attempt  made  to  establish  fraud  upon 
the  trial.  If  admissible,  the  evidence  was  insufiicient  to  es- 
tablish the  plaintiff's  contention,  hence,  the  document  was 
conclusive.  Tlie  complaint  asking  for  dissolution  and  part- 
nership accounting  should  have  been  dismissed.  If  appel- 
lant had  any  cause  of  action,  it  grew  out  of  the  settlement 
to  collect  the  amount  agreed  to  be  paid.  No  such  cause  of 
taction  is  disclosed  in  the  complaint. 

The  judgment  must  be  affirmed. 

Affirmed. 
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McGranahan  et  al.,  Appellants,  v.  Barber  et  al., 

Appellees. 

Appbllatb  PBAcnci:.  * 

A  decree  which  is  supported  by  evidence  will  not  be  disturbed  on  the 
ground  of  insufficiency  of  the  evidence. 

Appeal  from  the  DUtrict  Court  of  Gunnison  County. 

Messrs.  Gullett  &  Brown  and  Messrs.  Helm  &  Goudy, 
for  appellants. 

Mr.  Dexter  T.  Sapp,  for  appellees. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  brought  to  set  aside  sundry  con- 
veyances alleged  to  be  fraudulent  as  against  creditors.  The 
decree  was  for  the  defendants.  The  case  as  charged  sub- 
stantially is  that  in  November,  1886,  one  of  the  defendants, 
John  P.  Bassler,  was  the  owner  of  certain  property  in  and 
near  White  Pine,  Colorado,  consisting  of  some  business 
property  and  cei-tain  mining  claims  located  in  the  district  con- 
tiguous to  the  town.  About  that  time,  Bassler  executed  sun- 
dry conveyances  to  the  Barbers,  who  were  codefendants  with 
him.  The  plaintiffs'  contention  concerning  those  transfers 
was  that  they  were  executed  to  Bassler's  relatives  without 
valuable  consideration,  and  with  the  intent  to  delay  the  col- 
lection of  debts  which  Bassler  owed.  It  further  appeared 
at  the  trial  that  in  the  following  spring  divere  parties  recov- 
ered judgments  against  Bassler,  and  that  the  title  to  those 
judgments  ultimately  vested  in  McGranahan  and  Butler,  the 
appellants,  who  were  plaintiffs  in  this  suit.  McGranahan  and 
Butler  appear  to  have  had  dealings  mth  Bassler,  and  to  have 
become  the  purchasei-s  of  a  stock  of  merchandise,  which 
Bassler  owned  at  the  time  of  the  sale,  and  which  the  judgment 
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creditors  above  referred  to  sought  to  subject  to  the  payment 
of  their  claims.  These  creditors  were  successful,  and  ulti- 
mately recovered  judgment  against  the  purchasers,  Mc- 
Granahan and  Butler,  who  were  compelled  to  liquidate  these 
obligations  in  order  to  maintain  their  title  to  the  merchandise 
which  they  bought  of  Bassler.  Through  this  liquidation  of 
those  claims  came  their  title  to  the  judgments  referred  to. 
The  suit  was  to  enforce  an  equitable  lien  on  the  property  con- 
veyed to  the  Barbers.  The  defense  attacked  the  validity  of 
McGranahan  and  Butler's  title  to  the  judgments,  contending 
that  the  real  person  interested  was  Bassler,  who  of  course 
would  be  debarred  an  attack  on  his  own  transfers.  Their 
main  contention,  however,  was  that  they  had  acquired  title 
to  the  property  which  they  held  in  good  faith,  and  for  a  valu- 
able consideration  which  they  paid. 

A  good  deal  of  testimony  was  offered  on  both  sides,  and 
the  finding  of  the  court  on  the  questions  in  dispute  was  evi- 
dently rendered  on  very  conflicting  testimony.  The  princi- 
pal question  presented  to  the  court  is  as  to  the  sufficiency  of 
the  evidence  to  suppoit  the  court's  decree.  •  There  is  nothing 
else  suggested  by  counsel  which  would  be  of  sufficient  im- 
portance to  justify  the  reversal  of  the  case.  With  this  con- 
tention that  the  evidence  does  not  support  the  finding  we 
have  no  concern.  There  was  evidence  in  the  case  which  jus- 
tified the  court  in  reaching  its  conclusion,  and  under  these 
circumstances  the  well  settled  rule  that  appellate  courts  will 
not  disturb  the  judgment  on  the  claim  that  the  evidence  does 
not  support  the  decree  compels  us  to  affirm  the  judgment. 
This  rule  is  too  firmly  established  to  need  support  by  the  ci- 
tation of  authorities.  It  has  been  very  rarely  deviated  from 
in  the  history  of  this  state,  and  there  is  nothing  in  the  pres- 
ent case  to  justify  a  departure  from  this  practice. 

There  being  no  errors  in  the  record,  the  judgment  will  1)6 
affirmed. 

Affirmed, 
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Patterson,  et  al.,  Plaintiffs  in  Error,  v.  The  Brown 
AND  Campion  Ditch  Company,  Defendant  in  Error. 

1.  Estoppel. 

A  corporation  having  sold  the  stock  of  a  shareholder  for  a  delinquent 
assessment,  and  bought  in  the  stock  itself  with  his  acquiescence,  is 
estopped  to  charge  him  with  further  assessments.  It  cannot,  in 
such  a  case,  assert  the  invalidity  of  its  own  proceedings  and  re- 
instate him  as  a  stockholder. 

2.  Ibbioatikg  Ditches. 

Willie  as  a  fact  there  may  be  but  one  ditch,  yet  there  may  be  two  dis- 
tinct legal  entities  therein  which  have  never  merged  or  become 
identical. 

3.  Same. 

Where  a  ditch  is  enlarged  and  extended  by  a  new  and  different  set  of 
proprietors,  the  duty  of  keeping  in  repair  the  headgate  and  ditch 
to  its  original  terminus  is  upon  both  sets  of  owners — ^the  expense 
to  be  adjusted  upon  an  equitable  basis ;  but  beyond  this  the  first 
set  of  owners  have  no  interest  and  no  duty. 

Error  to  the  County  Court  of  Mesa  County, 

Defendant  in  error  as  plaintiff  bix>ught  suit  before  a  jus- 
tice of  the  peace  to  recover  money  alleged  to  be  due  upon 
the  assessment  of  ditch  stock  for  money  expended  in  keeping 
in  repair  the  ditch  of  plaintiff. 

The  defendants  below  were  sued  as  the  owners  of  90  jy 
shares  of  the  capital  stock  of  the  company,  and  it  claimed 
f  76.00  due  as  the  amount  properly  chargeable  to  the  stock. 
The  judgment  was  for  the  defendants,  an  appeal  taken  by  the 
plaintiff  to  the  county  court,  a  trial  had  by  the  court  result- 
ing in  a  judgment  for  the  plaintiff. 

In  the  year  1883  Joseph  Simineo,  Dennis  Sullivan,  John 
J.  McKay  and  Daniel  W.  Coliard  took  out  from  Kannah 
creek,  for  irrigating  purposes,  a  ditch  to  cover  their  lands, 
and  called  it  the  Brown  and  Campion  ditch,  being  three  feet 
in  width  on  the  bottom,  five  feet  at  water  surface,  depth  of 
water  one  foot.  The  length  is  not  definitely  given  but  it  ap- 
peal's to  have  been  quite  short. 
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From  the  date  of  its  construction  until  about  the  year  1887 
it  so  remained,  and  the  water  was  used  by  the  parties  named. 
On  the  16th  day  of  December,  1886,  another  company  was 
organized  and  incorporated,  taking  the  name  of  The  Brown 
and  Campion  Ditch  Company  (now  defendant  in  error).  It 
constructed  a  new  headgate  for  the  benefit  of  all  parties  a 
short  distance  above  the  headgate  of  the  old  Brown  and  Cam- 
pion ditch,  connected  it  with  such  ditch,  entered  upon  it, 
materially  enlarged  it  throughout  its  length  and  extended  it 
by  a  new  ditch  for  some  distance  beyond  the  terminus  of  the 
former  ditch. 

The  rights  of  the  owners  of  the  original  ditch  and  water 
rights  were  not  merged  in  those  of  the  new  company,  but 
remained  separate  and  distinct,  entitled  to  all  rights  of  pri- 
ority and  use  of  water  acquired  by  their  earlier  appropriation 
and  application. 

Plaintiffs  in  error  as  grantees  of  Joseph  Simineo,  became 
the  owners  of  his  right  in  the  old  ditch  and  also  became 
shareholders  in  the  new  corporation  through  purchase  fx*om 
Simineo,  holding  ^  of  the  stock,  amounting  to  90  ^(  shares. 
In  the  year  1890  plaintiffs  in  error  were  assessed  upon  their 
stock  for  necessary  repairs  upon  the  ditch.  A  controversy 
arose,  plaintiffs  refusing  to  pay  a  balance  of  ^bout  814.50  alleg- 
ed to  have  been  due.  The  company,  claiming  to  act  under  its 
by-laws,  advertised  the  stock  for  sale,  and  at  the  time  desig- 
nated caused  the  stock  to  be  sold  for  just  the  amount  at  that 
time  claimed  to  be  due ;  it  was  bid  in  for  the  company  and  a 
certificate  of  transfer  made  to  the  company.  Plaintiffs  acqui- 
esced and  never  afterwards  asserted  any  rights  as  stockholders 
or  questioned  the  legality  of  the  proceedings,  but  the  com- 
pany, according  to  the  testimony  of  its  officers,  doubting  the 
validity  of  its  proceedings,  disregarded  and  ignored  them,  and 
without  reinstating  the  plaintiffs  as  stockholders  elected  to 
so  regard  them  and  hold  its  own  proceedings  void.  In  pur- 
suance of  this  policy  plaintiffs  were  charged  pro  rata  for  the 
cost  of  keeping  the  ditch  in  repair  for  three  or  four  ensuing 
yeai-s.     Plaintiffs  failing  to  pay,  this  suit  was  brought  to  re- 
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cover  such  assessments,  including  the  $14.50  for  which  the 
stock  was  sold. 

The  court  found  for  the  plaintiff  (defendant  in  error),  and 
such  judgment  is  brought  here  for  review. 

Mr.  Charles  F.  Caswell,  for  plaintiffs  in  error. 

Messrs.  Bijcklin,  Staley  &  Safley,  for  defendant  in 
error. 

Eeed,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  trial  it  was  properly  held  by  the  court,  inter  alia^ 
that  the  plaintiff  by  its  own  acts  was  estopped  to  claim  the 
defendants  as  stockholdei-s.  They  not  having  questioned  the 
validity  of  the  ex  parte  proceedings  of  the  company,  but  ac- 
quiescing in  them,  it  could  not  assei*t  the  illegality  of  its  own 
proceedings  and  reinstate  the  parties  as  stockholders.  This 
conclusion  is  eminently  correct  and  needs  no  support  from 
authorities.  But  in  the  findings  of  the  court  upon  which  its 
judgment  was  based  there  was  serious  error.  After  finding 
that  on  the  29th  of  November,  1890,  the  stock  of  the  defend- 
ants was  sold  and  passed  to  the  company  and  defendants 
ceased  to  be  stockholders,  it  found  that  there  was  but  one  ditch^ 
and  that  defendants  by  reason  of  their  otunership  in  the  original 
ditch  were  liable  to  assessment  to  keep  the  whole  system  in  re- 
pair. 

As  a  physical  fact  there  was  but  one  ditch ;  legally  there 
were  two,  two  distinct  legal  entities  that  had  never  merged 
or  become  identical.     See  Nichols  v.  Mcintosh^  19  Colo — 

By  the  decree  of  the  district  court  establishing  priori  ties  from 
Kannah  creek  it  was  declared  that  the  Brown  and  Campion 
ditch  was  entitled  to  priorities  Nos.  5  and  8,  that  priority 
No.  5  belonged  to  Joseph  Simineo,  Dennis  Sullivan,  John  J. 
McKay  and  Daniel  W.  CoUard,  and  was  in  quantity  8.6  cubic 
feet  of  water  per  second,  and  that  priority  No.  8  belonged  to 
defendant  in  error  and  other  parties,  naming  them,  having  a 
subsequent  right  to  22  feet  per  second.  No  action  was  taken 
Vol.  Ill— 33 
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consolidating  the  interests.  Both  remained  separate  and  dis- 
tinct, and  as  far  as  priority  was  concerned  the  new  ditch  was 
subservient,  not  being  able  to  take  water  only  in  excess  of 
the  prior  appropriation. 

If  there  was  but  one  ditch  I  am  at  a  loss  to  know  why  it 
should  he  the  second  instead  of  the  first,  and  by  what  proc- 
ess the  original  became  absorbed  in  the  second  and  lost  its 
identity.  The  statute  provides  that,  to  prevent  multiplicity 
of  ditches,  when  practicable,  water  shall  be  carried  in  a  former 
ditch.  This  was  done  here.  Repaira  upon  the  new  ditch  from 
the  terminus  of  the  old  were  no  nioi*e  legally  chargeable  to 
the  other  proprietors  than  the  putting  in  and  harvesting  a 
crop.  The  keeping  the  headgate  and  ditch  to  its  original 
terminus  in  repair  was  the  duty  of  both  sets  of  owners,  the 
expense  to  be  adjusted  upon  an  equitable  basis  ;  beyond  this 
the  first  proprietors  had  no  interest  and  owed  no  duty.  The 
error  of  the  court  was  in  not  regarding  the  enterprises  as  two 
separate  and  distinct  legal  entities,  with  only  an  interest  in 
common  to  the  extent  of  the  original  ditch  for  the  purpose 
of  repair.  The  right  to  levy  assessments  by  the  defendant 
in  error  could  only,  if  at  all,  be  legally  predicated  upon  owner- 
ship of  stock.  When  plaintiffs  by  act  of  the  company  ceased 
to  be  stockholders,  neither  thev  nor  their  associates  in  the 
original  ditch  by  reason  of  such  ownership  could  in  any  way 
be  made  liable  for  repairs  beyond  the  limits  of  the  ditch  as 
originally  constructed. 

If  plaintiffs  and  associates  failed  to  contribute  their  proper 
proportion  to  maintain  the  ditch  from  the  head  to  the  origi- 
nal terminus,  no  doubt  an  action  for  contribution  would  lie ; 
beyond  that  they  owe  no  duty  legal  or  equitable. 

Several  errors  are  assigned  and  are  discussed  in  briefs  and 
arguments  of  counsel  which  we  do  not  find  it  necessary  to 
determine.  The  error  of  the  court  in  regard  to  the  legal 
status  of  the  parties  and  property  is  sufficient  to  warrant  a 
reversal. 

The  judgment  of  the  court  will  be  reversed,  and  cause  re- 
manded for  a  new  trial  upon  the  basis  above  indicated. 

Reversed, 
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Woods,  Plaintiff  in  Erbor,  v.  Tanquary  et  al.,  De- 
fendants IN  Error. 

1.  Jtjrt— Special  Pbactice  in  Certain  Counties. 

Either  party  to  an  action  pending  in  the  county  court  of  a  county  of  the 
first  class  is  entitled  to  a  trial  by  Jury  without  adTancing  the  fees 
therefor. 

2.  Actions  on  Obligations  befobb  Matxtbitt. 

The  general  rule  that  the  maturity  of  the  obligation  is  as  essential  as 
the  existence  of  the  debt  to  enable  the  plaintiff  to  bring  suit,  must 
control  his  right  to  recover,  unless  the  case  be  brought  within  the 
statute  permitting  suit  on  an  unmatured  debt. 

3.  Practice  in  Attachment, 

There  must  be  a  finding  of  the  facts  alleged  as  the  basis  of  the  attach- 
ment, and  a  formal  entry  declaring  them  to  exist,  in  order  to  entitle 
the  plaintiff  to  judgment  for  a  debt  not  due. 

4.  Jury  Trial. 

The  issue  formed  by  the  traverse  of  the  grounds  of  the  attachment  must 
be  tried  by  jury,  unless  that  mode  of  trial  be  waived  by  the  parties. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  John  P.  Tourtblottb  and  Mr.  W.  T.  Hughes,  for 
plaintiff  in  error. 

Mr.  N.  Q.  Tanquary,  for  defendants  in  error. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  Ist  of  September,  1891,  Tanquary  and  Gibson 
commenced  this  action  against  Woods,  ttie  plaintiff  in  error, 
to  recover  some  seventeen  hundred  dollars.  The  debt  was 
evidenced  by  fourteen  proraissoiy  notes,  all  dated  the  29th  of 
December,  1890,  and  due  at  varying  periods  from  six  to  nine- 
teen months  after  date.  When  the  suit  was  started,  only 
three  notes  of  one  hundred  dollars  each  had  matured,  though 
a  fourth  which  fell  due  on  the  29th  of  September  had  reached 
its  maturity,  except  as  concerned  the  days  of  gratfe.  To  ob- 
viate the  objection  of  the  nonmaturity  of  the  paper,  the 


3    h\h 


I::', 
ii:' 
I:: 


W'OODS    V.   Tahqfjet. 


515 


PENDANTS  W  ElUiOE- 
,o^  '•  »tlO«i  to  .  wa  b,  ,^  ^j^  ^ 

ma  right  to  reeoTer,  nnlen  ti*  ~,  «,  „_ 
l«  permlttfnir  suit  on  ^  n™  JZ  .<»*»«  nm* 

St  be  a  finding  of  ti.e  fiwi.  an««4  .  -„  _  ^   - 

.      m  error.  ""  '-  rfreBM,  fc, 

"  '■'  of  Septe„i„  !>■..   t 
-  eed  His  ,<,,i„^  .-dLi-"  j=°^  ""'  «■'»»'» 
,ar  some  sevfinj-rrT^  ""***■  "Plaintiff  in  erro.- 


616 


Woods  v.  Tanquary. 


[Sept.  T., 


plaintiffs,  as  to  each  unmatured  obligation,  alleged  a  fraudu- 
lent transfer  of  property,  and  fraud  in  the  contraction  of 
the  debt.  At  the  time  the  complaint  was  filed,  the  plaintiffs 
sued  out  an  attachment,  and  observed  the  statute  by  filing 
an  affidavit  which  set  up  the  fraud  charged  in  the  complaint, 
and  stated  that  the  action  was  brought  upon  a  contract  for 
the  direct  payment  of  money,  and  on  certain  promissoiy 
notes.  The  defendant  tmversed  the  attachment.  He  also 
answered,  denying  the  allegations  of  the  complaint,  and  set 
up  some  affirmative  matter  which  need  not  be  noticed. 
Without  further  stating  the  history  of  the  cause,  it  is  suffi- 
cient to  say  that  on  the  7th  of  December,  1891,  the  case  stood 
on  the  docket  of  the  county  coui-t  on  the  travense  and  the 
issue  formed  by  the  pleadings,  when  the  court  set  the  case  for 
trial  for  the  21st  of  December,  1891.  When  the  case  was 
called  in  its  regular  order,  the  defendant  demanded  a  jury  to 
try  the  attachment  issues.  This  the  court  denied,  on  the  as- 
signed grounds  that  a  jury  had  not  been  asked  for  prior  to 
the  day  of  trial,  and  the  fees  were  not  advanced  to  paj*  for 
one.  The  trial  proceeding,  the  defendant  waived  a  jury  as 
to  the  main  issue  and  the  court  heard  the  evidence,  and  ac- 
cording to  the  language  of  the  entry  found  ^^  the  issues  herein 
joined  for  said  plaintiffs,  and  assessed  their  damages  in  the 
sum  of  sixteen  hundred  dollars,  wherefore  it  is  ordered,  etc., 
*  *  *  that  plaintiffs  have  and  recover  of,  etc.,  the  sum  of, 
etc."  This  is  the  only  entry  in  the  record,  and  it  contains 
no  finding  or  judgment  concerning  the  alleged  grounds  for 
attachment.  The  defendant  assigns  error,  and  contends  the 
plaintiffs  were  not  entitled  to  judgment  without  both  proofs 
and  finding  as  to  the  alleged  ground  for  complaint. 

Manifestly  the  error  is  well  laid.  As  a  general  proposition, 
the  maturity  of  the  obligation  is  as  essential  as  the  existence 
of  the  debt,  to  entitle  the  plaintiff  to  bring  his  suit.  This 
general  principle  must  control  the  plaintiff's  right  to  recover, 
unless  the  case  be  brought  within  the  scope  of  that  statute 
which  permits  a  plaintiff  to  bring  suit  on  an  unmatured  debt. 
Chapter  6  of  the  Code  of  1887  is  the  one  which  authorizes  a 
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writ  of  attachment  to  issue  and  prescribes  the  steps  which 
plaintiff  must  take  to  secure  it.  The  section  which  relates 
to  unmatured  claims  provides  that  wherever  the  affidavit 
states  any  of  the  causes  save  four  which  authorize  the  issue 
of  the  writ  the  action  may  be  commenced,  and  the  writ  issued 
upon  a  debt  not  due.  The  judgment  entered  must  be  with 
a  rebatement  of  the  interest.  A  subsequent  section  permits 
the  defendant  to  traverse  the  affidavit,  and  put  in  issue  the 
matters  alleged,  and  then  enacts  that,  if  the  plaintifiE  substan- 
tiate any  one  of  the  causes  alleged,  the  attachment  shall  be 
sustained.  It  also  provides  that  if  he  fail  to  substantiate 
any  cause,  the  attachment  shall  be  dissolved,  and  the  action 
shall  be  dismissed  if  the  debt  be  not  due.  It  likewise  directs 
the  trial  of  the  issue  by  jury,  unless  that  method  of  trial  be 
waived  by  the  parties. 

The  act  of  1891  concerning  jurors  (Session  Laws  of  1891, 
page  248)  enacts  that,  in  any  action  pending  before  a  county 
coui*t  in  a  county  of  the  fii'st  class,  either  party  shall  be  en- 
titled to  a  jury  without  advancing  the  fees  therefor. 

These  statutory  requirements  easily  dispose  of  this  case. 
The  affidavit  which  was  filed  to  secure  the  writ  has  been  sub- 
jected to  some  criticism ;  but  the  regularity  and  form  of  it 
need  not  be  considered,  since  it  certainly  charges  that  fraud 
which  authorizes  a  plaintiff  to  commence  a  suit  on  unmatured 
paper,  and  all  technical  defects  in  affidavits  of  this  sort  are 
the  subject  of  amendment,  if  they  are  aptly  and  promptly 
attacked.  The  decision  is  very  safely  rested  on  the  indispu- 
table basis,  that  there  must  be  a  finding,  either  by  a  court  or 
by  a  jury,  of  the  facts  alleged  as  the  basis  of  the  attachment, 
and  a  formal  entry  declaring  them  to  exist,  in  order  to  en- 
title the  plaintiff  to  a  judgment  on  his  unmatured  paper.  So 
far  as  can  be  discovered  by  the  record,  the  traverae  of  the  at- 
tachment was  never  disposed  of,  and  there  was  at  no  time  dur- 
ing the  trial  of  the  case  a  finding  on  the  issue  which  it  made 
concerning  the  existence  of  the  fraud  alleged.  The  matter 
seems  not  to  have  been  considered  by  the  court,  or  if  it  was 
he  made  no  further  finding  or  entry  concerning  it ;  lacking 
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these  a  subsequent  judgment  is  evidently  not  justified.  The 
reason  of  the  omission  would  seem  to  be  evident  from  the 
manifest  failure  of  the  plainti£Es  to  offer  evidence  which  sus- 
tained their  charge  of  a  fraudulent  disposition  of  the  property. 
The  plaintiffs'  evidence  having  been  read,  it  is  impossible 
therefrom  to  deduce  a  conclusion  which  would  justify  an 
affirmative  finding  on  this  question.  Since  this  is  true,  this 
court  is  unable  to  disregard  the  omission,  and  on  the  pi-e- 
sumptions  arising  from  the  entry  sustain  the  judgment. 

When  the  couit  denied  the  defendant  a  jury  to  try  the  is- 
sue made  by  the  travei*se,  he  committed  an  error  equally  fa- 
tal to  the  recoveiy.  We  have  adjudged  a  finding  upon  this 
subject  indispensable,  and,  as  the  statute  gives  the  defendant 
the  right  to  the  determination  of  a  jury  on  this  question,  it 
must  be  error  to  refuse  it  unless  a  valid  statutory  reason  can 
be  assigned  therefor.  We  can  discover  none.  It  is  insisted 
in  argument  that  it  is  legitimate  for  the  court  to  require  that 
a  defendant  shall  advance  the  fees  as  a  condition  precedent 
to  this  mode  of  trial,  and  that  the  court  has  full  power  to 
provide  by  its  rules  that  the  request  for  a  jury  shall  precede 
the  day  fixed  for  the  trial.  The  first  proposition  is  disposed 
of  by  the  statute  of  1891  and  the  attachment  act  in  the 
Code.  The  firat  provides  that,  in  county  coui-ts  in  counties 
of  the  first  class,  either  party  shall  be  entitled  to  a  jury  with- 
out the  prepayment  of  fees ;  the  second  enacts  that  the  issue 
formed  by  the  traverse  shall  be  tried  by  a  jury,  unless  that 
mode  of  trial  be  waived  by  the  parties.  The  record  discloses 
not  a  waiver,  but  an  affirmative  demand  for  a  jury.  The 
failure  of  the  court  to  concede  this  right  to  the  defendant  is 
necessarily  a  fatal  error,  unless  it  was  incumbent  upon  the 
defendant  to  make  his  demand  at  some  earlier  date.  We  do 
not  decide  whether  the  court  could  by  rule  provide  the  time 
within  which  the  demand  should  be  made  or  otherwise  the 
demanding  party  be  precluded.  It  is  enough  in  this  case  to 
say  that  the  record^  contains  no  rule  of  court  and  shows  no 
practice  requiring  the  defendant  to  make  the  demand  at  an 
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earlier  day.     We  must  therefore  assume  that  his  request  was 
in  due  time,  and  that  its  refusal  was  error. 

Because  of  these  eri'ors  committed  by  the  trial  court  in  re- 
spect of  the  entry  of  judgment  and  the  mode  of  trial,  the 
judgment  will  be  reversed  and  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Heversed. 


-*-m*  m  » 


Hanlin,  Appellant,  v.  Walters,  Appellee. 

1.   BOASDING  HOUSB  KEEPEB^S  LiEN. 

A  boarding  house  keeper  has  no  lien  upon  the  baggage  of  his  guest,  or 
right  to  hold  the  same  to  secure  the  payment  of  a  demand,  except 
for  board  and  lodging. 

2.  Employes  and  Employee. 

Where  the  contract  of  employment  involved  an  advancement  by  the  em- 
ployer of  certain  expenses  to  be  incurred  by  the  employee,  which 
should  be  repaid  by  the  work  of  the  employee,  the  employer  is 
bound  to  permit  it  to  be  repaid  in  that  manner,  and  if  he  permits 
the  employee  to  be  involuntarily  driven  from  the  service  by  the  vio- 
lence of  a  co-employee,  it  may  be  held  that  the  debt  has  been  extin- 
guished. 

Appeal  from  the  County  Court  of  Pueblo  County, 

Messrs.  Dixon  &  Dixon,  for  appellant. 

Messrs.  Deasy  &  Higgins,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  replevin,  brought  by  Florence  Walters  against 
James  Hanlin.  The  defense  was  lien  for  an  unpaid  board 
bill.  Plaintiff  had  judgment,  and  defendant  appeals.  The 
facts  are  these :  The  defendant  was  the  manager  of  the 
Standard  Theater  in  Pueblo.  He  testifies  that  he  was  also  an 
inn  keeper  and  a  boarding  house  keeper.    He  engaged  the 
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plaintiff  in  Kansas  City,  Missouri,  to  work  in  his  theater,  fur- 
nished her  with  transportation  to  Pueblo,  and  some  cash  for 
other  purposes,  amounting  in  all  to  $58.40.  She  boarded  and 
lodged  at  his  boarding  house,  and  four  days  after  her  arrival 
commenced  work  in  the  theater  as  ^^  forepart  woman."  De- 
fendant's wife  was  also  connected  with  the  theater,  under 
her  husband,  in  some  capacity.  The  testimony  is  that  she 
^^  had  charge  of  the  girls,"  of  whom  plaintiff  was  one.  The 
arrangement  was  that  she  was  to  remain  in  his  service  '^  as 
long  as  she  complied  with  the  rules  of  the  house,"  at  the 
customary  salary  for  that  class  of  work,  which  defendant 
says  was  $12  per  week.  She  lived  in  his  boarding  house 
three  weeks  and  two  days.  He  charged  her  at  the  rate  of 
$7  per  week  for  her  board  and  lodging.  The  wife  of  defend- 
ant made  an  assault  upon  her  in  her  own  room,  struck  her 
with  a  loaded  cane  and  threatened  to  kill  her.  She  then  left 
defendant's  boarding  house  and  his  service.  She  testifies 
that  she  was  willing  to  carry  out  her  part  of  the  conti-act, 
but  was  afraid  to  do  so  on  account  of  Mrs.  Hanlin's  threats. 
The  defendant  was  fully  cognizant  of  the  assault,  being 
present  at  the  time.  At  the  time  she  left,  her  salary 
amounted  to  $32.00,  and  the  charges  against  her  for  board 
and  lodging  to  $23.00.  The  defendant  undertook  to  apply 
the  entire  salary  upon  the  Kansas  City  account,  leaving  the 
board  and  lodging  unpaid ;  and  to  secure  himself  for  these 
seized  a  trunk  and  valise  belonging  to  plaintiff,  and  their 
contents.  This  is  the  property  in  controversy,  and  upon 
which  he  claims  a  lien.  The  trunk  contained  the  plaintiff's 
stage  dresses,  without  which  she  was  unable  to  follow  her 
calling.  Employment  was  offered  to  her,  but  she  could  not 
accept  it  because  she  could  not  get  her  clothes. 

The  controvei-sy  between  counsel  for  the  parties  is  over 
the  doctrine  of  application  of  payments  by  a  creditor  in  the 

absence  of  direction  from  the  debtor;  defendant's  counsel 

> 

contending  that,  inasmuch  as  the  plaintiff  never  indicated  the 
application  which  she  desired  made  of  her  wages,  the  defend- 
ant could  apply  them  as  he  pleased,  and  that  in  crediting 
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them  on  the  Kansas  City  debt  he  only  exercised  a  i-ight  given 
him  by  law ;  and  counsel  for  plaintifiE  maintaining  the  con- 
ti-ary  position. 

We  are  not  disposed  to  go  into  this  question.  The  defend- 
ant is  hardly  in  a  position  to  insist  upon  the  application  of 
this  or  any  other  abstruse  doctrine  in  his  case.  Counsel  for 
defendant,  after  reviewing  the  evidence,  says :  "  From  these 
facts  no  fair  mind  can  escape  the  conclusion  that  the  inten- 
tion of  appellee  was  to  pay  her  indebtedness  to  appellant  with 
work,  and  to  continue  to  work  for  him  until  he  was  fully 
paid,  and  the  intention  of  appellant  was  to  receive  such  work 
as  payment."  We  think  counsel  has  correctly  interpreted 
the  agreement.  Defendant  was  bound  to  accept  payment  in 
work,  and  consequently  was  bound  to  provide  the  work,  and 
see  that  the  plaintiff  was  permitted  to  do  it.  As  his  em- 
ployee he  owed  her  ceitain  duties,  among  which  was  the  use 
of  proper  means  to  protect  her  from  violence  at  the  hands  of 
her  co-employees,  and  othei's  in  his  service.  He  admits  in 
his  testimony  that  she  did  her  work  well,  and  complied  with 
all  his  rules  and  regulations.  She  did  not  desire  to  abandon 
his  employment,  and  did  not  do  so  voluntarily.  She  was 
terrified  out  of  his  service  by  a  person  in  whose  charge  he 
had  placed  her,  and  for  whose  acts  he  was  responsible.  He 
had  knowledge  of  the  facts,  and  took  no  precautions  for  her 
protection.  Feara  for  her  personal  safety  compelled  her  to 
leave.  It  was  not  her  fault,  but  his,  that  he  was  not  paid  in 
accordance  with  the  agreement.  He  seized  and  retained  ar- 
ticles belonging  to  her,  and  necessary  to  her  vocation,  so  that 
she  was  unable  to  obtain  employment  elsewhere.  Under 
these  circumstances  he  will  not  be  permitted,  in  this  action, 
to  say  that  the  indebtedness  is  not  fully  paid.  The  amount 
actually  earned  by  her  exceeds  the  charge  for  her  board  and 
lodging ;  he  has  the  excess,  and  may  apply  it  in  satisfaction 
of  the  Kansas  City  debt.  She  owes  him  nothing  for  board 
and  lodging,  and  he  has,  therefore,  no  lien.  The  judgment 
will  be  affirmed. 

Affirmed. 
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6389  m^  City  op  Pueblo,  Appellant,  v.  Jackson,  Appellee. 


1.  Appeals — Statutory  Cokstruction. 

The  statute  (Mills*  Ann.  Stat.  sec.  4444),  providing  that  a  municipal  cor- 
poi*ation  may  take  an  appeal  and  have  a  writ  of  error  made  a  super- 
sedeas without  bond,  has  no  reference  to  an  appeal  from  the  county 
to  the  district  court 

2.  Same. 

A  municipal  corporation  cannot  appeal  from  the  county  court  to  the 
district  court  without  bond. 

Appeal  from  the  District  Court  of  Pueblo  County, 

Mr.  M.  6.  Saunders,  for  appellant. 

Messrs.  McFeely  &  McAliney  and  Mr.  A.  W.  Abring- 
TON,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Appellee  had  judgment  against  appellant  in  the  county 
court.  The  cause  was  heard  and  final  judgment  rendered 
on  the  28th  day  of  January,  1892.  Appellant  gave  notice  of 
appeal  to  the  district  court.  Its  appeal  bond  was  filed  and 
approved  February  18,  1892, — sixteen  days  after  judgment 
rendered.  The  transcript  was  filed  in  the  district  court,  and 
the  appeal  dismissed,  because  the  bond  was  not  filed  within 
ten  days  after  the  rendition  of  the  judgment,  no  order  having 
been  made  by  the  court  extending  such  time. 

Section  2  of  an  act  relating  to  appeals  from  county  courts 
to  district  courts,  approved  April  14, 1885,  provides  as  follows : 

"  Sec.  2.  No  appeal  shall  be  allowed,  in  any  case,  unless 
the  following  requisites  be  complied  with:  Fii-st.  The  ap- 
peal must  be  made  within  ten  days  after  the  judgment  [is] 
rendered,  or,  when  judgment  is  by  default  or  nonsuit,  within 
ten  days  after  the  refusal  of  the  county  court  to  set  aside  the 
default,  or  nonsuit,  and  grant  a  new  trial ;  provided^  however^ 
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tbat  the  county  court  may  at  any  time  within  the  period 
above  limited,  upon  good  cause  shown,  extend  the  time  for 
an  appeal.  Second.  The  appellant,  or  some  person  for  him, 
together  with  one  or  more  sufficient  sureties,  to  be  approved 
by  the  judge  or  clerk  of  said  coui*t,  must,  within  the  time 
above  limited,  or  within  such  further  reasonable  time  as  shall 
be  fixed  by  the  court,  enter  into  an  undertaking  payable  to 
the  advei'se  party  as  follows :  In  case  the  judgment  be  for 
the  payment  of  money,  and  against  the  party  appealing,  the 
undertaking  shall  be  in  double  the  amount  of  the  judgment 
or  decree  appealed  from,  conditioned  for  the  prosecution  of 
the  appeal  with  effect  and  without  delay,  and  for  the  pay- 
ment of  all  costs,  and  whatever  judgment  may  be  awarded 
against  the  party  so  appealing,  on  tlie  trial  or  dismissal  of 
said  appeal  in  the  appellate  coui*t,  and  for  the  payment  of 
the  judgment  appealed  from,  in  case  said  appeal  shall  be  dis- 
missed ;  and  in  case  the  judgment  or  decree  appealed  from 
be  in  favor  of  the  party  appealing,  or  shall  not  be  for  the  pay- 
ment of  money,  the  penalty  of  the  undertaking  shall  be  in 
such  sum  as  the  county  court  shall  deem  sufficient  to  cover 
costs,  expenses  and  damages,  and  be  conditioned  that  the 
party  appealing  shall  abide,  fulfill  and  perform  whatever  judg- 
ment may  be  rendered  against  him  in  that  cause  by  the  dis- 
trict court,  and  for  the  payment  of  all  damages  which  the 
opposite  party  may  sustain  by  reason  of  such  appeal,  and  the 
delay  incident  thereto,  and  for  the  payment  of  costs."  Ses- 
sion Laws  1885,  p.  158 ;  Mills'  Ann.  Stat.  §  1086. 

No  order  appears  extending  the  time.  By  the  terms  of 
this  section,  the  bond  in  question  was  filed  too  late.  This  is 
not  disputed  by  appellant,  but  it  is  insisted  in  its  behalf  that 
it,  being  a  municipal  corporation,  was  not  required  to  give 
bond  in  order  to  make  its  appeal ;  and  that,  therefore,  the 
time  within  which  the  bond  was  filed,  or  whether  a  bond  was 
given  at  all,  is  immaterial ;  and  in  support  of  this  contention 
reliance  is  had  upon  section  1  of  an  act  of  the  general  assem- 
bly,  approved  March  25, 1885,  which  reads  as  follows : 

^*  Section  1.  That  in  all  actions,  suits  and  proceedings  in 


524  PcEBLO  V.  Jacksok.  [Sept  T^ 

any  court  in  this  state,  in  which  a  municipal  corporation  of 
this  state  shall  be  a  party,  such  municipal  corporation  may 
take  an  appeal  and  have  a  writ  of  eiTor  made  a  supersedecu^ 
as  now  provided  by  law,  without  giving  bond."  Session 
Laws  1885,  p.  369 ;  Mills'  Ann.  SUt.  §  4444. 

It  will  be  observed  that  the  passage  of  this  act  was  prior 
in  point  of  time  to  the  passage  of  the  act  containing  section 
1086,  Mills'  Statutes,  which  we  have  quoted.  If  there  is  a 
conflict  between  the  two  sections,  the  one  which  is  later  in 
time  will  operate  as  a  repeal  of  the  other,  in  so  far  as  the  in- 
consistency exists.  Section  1086  is  peremptory  in  its  lan- 
guage, and  does  not  allow  an  appeal  from  the  county  to  the 
district  court  in  any  case  whatever,  unless  the  prescribed  req- 
uisites be  complied  with ;  while  section  4444  permits  ap- 
peals by  municipal  corporations  without  compliance  with 
such  requisites.  Whatever  effect  the  legislature  may  have 
intended  section  1086  to  have  upon  section  4444,  it,  being  a 
later  enactment,  would  govern  in  this  case ;  and  the  giving 
of  the  bond,  within  the  time  specified,  would  be  essential  to 
the  perfection  of  the  appeal. 

But  we  do  not  think  there  is  any  necessaiy  inconsistency 
between  the  two  sections.  The  phraseology  of  section  1086 
is  not  inconsistent  with  the  assumption  that  the  appeal  there 
mentioned  is  an  appeal  from  a  county  or  district  court  to  the 
supreme  court.  The  section  provides  that  a  municipal  cor- 
poration may  take  an  appeal  and  have  a  writ  of  error  made 
a  supersedeas^  without  giving  bond  ;  and  thus  connects  ^'ap- 
peal "  and  "  writ  of  error  "  in  such  manner  that  they  would 
both  seem  to  have  reference  to  the  same  class  of  cases,  viz., 
cases  which  are  reviewable  for  error.  There  is  no  writ  of 
error  from  a  district  to  a  county  court.  Cases  go  from  the 
latter  to  the  former  by  appeal  only.  They  are  not  reviewed 
in  the  district  court,  but  are  tried  de  novo — in  precisely  the 
same  manner  as  if  they  had  been  originally  commenced  there ; 
so  that  the  language  of  section  1086  would  not  appear  to  fit 
a  case  of  appeal  from  the  county  to  the  district  court. 

In  construing  a  statute,  the  object  is  to  arrive  at  the  in- 
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tention  of  the  legislature  in  enacting  it ;  and  if,  upon  its  face, 
that  intention  is  doubtful,  then  means,  outside  of  the  statute, 
may  be  employed  to  reach  the  desired  result.  Other  legis- 
lation, affecting  the  same  subject-matter,  is  one  of  the  means 
by  which  this  end  may  be  attained ;  and  it  may  so  far  aid  us 
in  ascertaining  the  legislative  intent  that  the  difficulty  en- 
countered in  the  statute  itself  is  readilv  obviated. 

The  following  is  section  24  of  an  act,  entitled  "  An  act 
in  relation  to  appeals  to  the  supreme  court,  and  concerning 
the  jurisdiction  thereof  and  practice  therein  " : 

"  Sec.  24.  The  trial  court  or  judge  may,  in  its  discretion, 
dispense  with  or  limit  the  security  required  by  this  act  when 
the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  right.  When  a  municipal  corpo- 
ration is  the  appellant,  the  court  or  judge  shall  direct  a  stay 
of  execution  after  appeal,  upon  the  motion  of  the  appellant, 
without  filing  a  supersedeas  undertaking."  Session  Laws 
1885,  p.  355  ;  CivU  Code,  §  395. 

This  section  provides  the  manner  in  which  a  municipal 
corporation  may  make  the  right  granted  to  it  by  section  1086 
effective,  and  perfect  its  appeal  to  the  supreme  court  without 
giving  bond.  There  is  nowhere  any  legislation  making  such 
provision  in  the  case  of  an  appeal  from  a  county  court  to  a 
district  court,  or  in  the  case  of  any  appeal,  except  to  the 
supreme  court.  All  of  the  three  sections  we  have  quoted 
were  enacted  at  the  same  session  of  the  legislature.  Sec-* 
tion  1086  had  been  enacted  but  a  few  days  when  section  4444 
was  enacted.  If  the  legislature  had  regarded  this  section  as 
in  any  way  inconsistent  with  section  1086,  and  had  intended 
by  it  to  repeal,  amend,  or  modify  section  1086,  we  would  ex- 
pect to  find  some  reference  to  the  section,  indicative  of  such 
intention,  in  the  language  of  section  4444.  The  enactment 
of  Code,  section  395,  is  conclusive  that  it  did  not  intend  its 
repeal;  and  in  providing  the  method  by  which  the  right 
granted  could  be  made  available  in  appeals  to  the  supreme 
court,  and  failing  to  make  such  provision  in  any  other  class 
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of  appeals,  it  clearly  indicated  that  it  regarded  section  1086 
as  applicable  only  in  cases  of  appeal  to  the  supreme  court. 

Until  the  enactment  of  section  4444,  municipal  corpora- 
tions were,  in  the  matter  of  appeals,  upon  the  same  footing 
with  private  corporations  and  individuals.  They  could  take 
no  appeal  to  any  court  without  giving  bond.  That  section 
changed  the  existing  law  in  respect  of  appeals  to  the  supreme 
court,  leaving  all  other  appeals  in  the  same  situation  and 
subject  to  the  same  requirements  as  before  ;  and  section  1086 
re-enacted  the  antecedent  law  relating  to  appeals  from  county 
to  district  courts.  In  this  case  an  appeal  bond,  given  within 
the  time  limited  in  the  latter  section,  was  essential  to  the  ap- 
peal. The  statutoiy  requirement  in  this  particular  not  hav- 
ing been  complied  with,  the  appeal  was  properly  dismissed, 
and  the  judgment  will  therefore  be  affirmed. 

AJJhnnMd, 


The  Union  Pacific,  Denver  &  Gulf  Raflway  Company, 
Appellant,  v.  Williams,  Appellee. 

1.  Contributory  Neolioence. 

Tlie  doctrine  of  contributory  negligence  cannot  be  Invoked  as  a  defense 
when  the  law  requires  no  precautionary  action  on  the  part  of  the 
party  damaged. 

2.  Evidence  of  Value. 

The  value  of  articles  which  have  no  market  value  may  be  established 
by  evidence  of  their  cost,  use  and  condition  at  the  time  they  were 
destroyed. 

8.  Market  Value. 

Tlie  value  of  an  article  for  which  there  is  no  home  market  may  be  as- 
certained by  deducting  the  cost  of  transportation  from  the  price  to 
be  obtained  in  tlie  nearest  market. 

Appeal  from  the  District  Court  of  Larimer  County. 
Messrs.  Teller,  Orahood  &  Morgan,  for  appellant. 
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No  appearance  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Appellee  recovered  judgment  against  appellant,  a  railroad 
corporation,  for  the  destruction  of  ceitain  property  by  fire, 
alleged  to  have  been  ignited  from  an  engine  operated  and 
managed  by  appellant.  Appellant  objects  to  the  act  of 
March  81,  1887,  (Session  Laws,  1887,  page  868,)  under 
which  this  action  was  brought,  as  being  in  violation  of  the 
provisions  of  the  constitution  of  the  state ;  but  the  objection 
is  not  seriously  urged.  The  constitutionality  of  the  act  was 
upheld  by  the  supreme  court  in  U,  P.  Railway  Co,  v.  DeBusk^ 
12  Col.  296 ;  and  this  court  followed  the  decision  in  that  case 
in  U.  P.  Railway  Co.  v.  Arthur^  2  Col.  App.  159.  The  only 
tribunal  in  this  state  having  jurisdiction  in  the  matter  of  the 
construction  of  constitutional  provisions  having  passed  upon 
the  question,  it  is  not  open  for  argument  in  this  court.  The 
principal  errors  relied  upon  for  a  reversal  of  the  judgment 
relate  to  the  admission  of  testimony  in  behalf  of  appellee, 
and  the  failure  of  the  court  to  instruct  the  jury  that  con- 
tributory negligence  on  his  part  would  preclude  his  recovery. 
The  latter  question  was  disposed  of  in  U.  P.  Railway  Co.  v. 
Arthur^  stipra^  where  the  court  say :  "  We  are  at  a  loss  to  see 
how  the  doctrine  of  contributory  negligence  can  be  invoked 
as  a  defense,  where  there  is  no  law  requiring  precautionary 
action  on  the  part  of  the  party  damaged,  and  no  question  of 
negligence  on  the  part  of  the  coi-poration  can  be  made  or  ad- 
judicated." Of  course  if  a  party  should  knowingly  or  pur- 
posely place  his  property  in  a  situation  where  sparks  from  a 
passing  engine  would  be  likely  to  ignite  and  bum  it,  he  could 
not  recover  in  case  of  its  destruction.  But  such  an  act  would 
scarcely  come  within  the  definition  of  contributory  negli- 
gence ;  it  would  be  a  fraud  from  which  its  author  would  not 
be  permitted  to  derive  an  advantage.  Nothing  of  this  kind  is, 
however,  claimed  here.  The  appellant  introduced  no  evi- 
dence ;  the  testimony  for  appellee  discloses  no  negligence  on 
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hi8  part ;  and  as  the  liability  of  the  appellant  is  fixed  by  the 
statute,  irrespective  of  any  negligence  of  its  own  ;  and  as  any 
negligence  of  the  owner  of  the  property  is  not  to  be  consid- 
ei-ed,  unless  it  comes  within  the  doctrine  announced  in  D.  ^ 
R,  6r.  R.  Co,  V.  Morton^  ante^  155,  where  it  was  shown  that 
the  owner,  being  present,  suffered  his  property  to  remain  in 
dangerous  proximity  to  a  fire  in  actual  progress,  without  any 
effort  to  remove  or  protect  it, — there  was  no  room  for  the  in- 
struction suggested,  and  the  giving  of  it  would  have  been 
error. 

The  objections  to  the  testimony  go  to  the  competency  of 
the  witnesses  to  testify  as  to  values.  The  property  destroyed 
was  two  and  three  fourths  tons  of  bleached  bones,  one  set  of 
double  harness,  one  wagon,  one  ton  of  hay,  one  hay-rack 
and  two  horses.  There  was  no  market  for  the  kind  of  bones 
burned,  short  of  St.  Louis  or  Chicago.  These  bones  had 
been  collected  by  appellee  for  shipment  to  market.  He  had 
kept  himself  advised  of  their  value  in  Chicago.  These  were 
cutler}'  bones ;  he  knew  their  price  for  the  past  three  years, 
and  had  quotations  from  the  cutlery  manufactory  at  Chicago 
after  the  fire.  He  also  knew  tlie  cost  of  transportation  to 
Chicago,  and  fixed  their  value  by  deducting  this  cost  from 
the  Chicago  price.  As  there  was  no  home  market  for  the 
bones,  we  do  not  very  well  see  how  their  value  could  have 
been  fixed  by  any  other  method.  The  horses  and  wagon  had 
been  used  for  some  time.  There  was  no  general  market  for 
secondhand  articles  of  that  description.  There  was  no  place 
in  the  vicinity  where  they  were  bought  and  sold.  Appellee 
had  them  for  his  own  use.  The  only  way  to  sell  them  was 
to  find  a  man  who  wanted  them.  They  had  a  value,  not- 
withstanding there  was  no  market  for  them.  It  will  not  do 
to  say  that  because  such  things  are  not  bought  and  sold  in 
the  market,  and  a  market  value  is  therefore  not  susceptible 
of  proof,  they  can  be  destroj'ed,  and  the  owner  receive  noth- 
ing for  them.  The  witnesses  were  men  who  bought  and 
used  such  tilings  in  their  business  of  farming,  and  based  their 
judgment  on  their  practical  knowledge  ;  the  original  cost  of 
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the  articles,  the  amount  of  use  to  which  they  had  been  sub- 
jected, and  their  condition  at  the  time,  were  taken  into  the 
consideration,  and  in  this  way  the  witnesses  reached  an  esti- 
mate of  their  value.  We  are  not  disposed  to  say  that  be- 
cause there  was  no  market  value  which  could  be  proven, 
therefore  appellee  should  recover  nothing ;  and  in  the  absence 
of  such  proof,  for  the  reason  that  it  could  not  be  made,  we 
think  that  the  testimony  which  was  given  was  competent 
and  proper  for  the  purpose  for  which  it  was  offered.  State 
Ins,  Co.  V,  Taylor^  14  Col.  499 ;  Mouat  Lumher  Co.  v.  Wilr 
more,  15  Col.  136. 

The  hay-rack  was  new.  The  appellee  bought  the  mate- 
rial and  made  it  himself,  and  to  suit  himself.  It  is  not  prob- 
able that  he  could  have  sold  it  for  a  fi-action  of  what  it  cost. 
There  was  no  person  engaged  in  the  business  of  dealing  in 
such  things,  and  so  he  veiy  properly  added  the  cost  of  the 
material  to  the  value  of  his  labor  in  making  it,  and  gave  the 
sum  total  as  the  value  of  the  hay-rack.  He  raised  the  alfalfa 
on  his  farm  ;  it  was  one  of  his  crops,  and  he  is  presumed  to 
know  its  value.  Appellee  testified  that  he  knew  the  value 
of  horses  at  the  time  these  were  burned.  He  was  not  a 
horse  trader,  although  he  had  traded  in  horses  in  a  limited 
way ;  he  was  fond  of  horses,  and  these  were  for  use  on  his 
farm.  He  had  seen  horses  bought  and  sold,  both  at  private 
sale  and  auction.  We  think  that  as  the  owner  of  the  horses, 
he  laid  a  sufficient  foundation  to  enable  him  to  testify  as  to 
their  value.  Other  witnesses  who  stated  that  they  were  ac- 
quainted with  the  value  of  horses  at  the  time  corroborated 
him.  The  appellant  was  probably  not  dissatisfied  with  his 
valuation  of  any  of  the  property,  because  it  offered  no  evi- 
dence, and  made  no  effort  to  reduce  such  valuation. 

On  a  review  of  the  entire  case,  we  are  unable  to  discover 

any  reason  why  the  judgment  should  be  reversed,  and  it  is 

therefore  affirmed. 

Affirmed, 
Vol.  in— 84 


630  U.  P.,  Denver,  etc.,  Ry.  Co.  v.  McCarty.  [Sept.  T., 


Union  Pacific,  Denver  &  Gulf  Railway  Company, 
Appellant,  v.  McCarty,  Appellee. 

i.  Practice. 

When  the  testimony  is  conflicting,  the  finding  of  questionB  of  fact  by 

the  court  will  not  be  disturbed  on  reyiew,  but  will  be  talcen  as 

found. 
2.  Receipts. 
A  receipt,  even  when  it  purports  to  be  in  full,  is  at  all  times  liable  to 

explanation  and  impeachment. 

Appeal  from  the  County  Court  of  Pueblo  County. 

Messrs.  Teller,  Orahood  &  Morgan  and  Messrs.  Betts 
&  Yates,  for  appellant. 

•  Messrs.  Coan  &  Griggs  and  Mr.  S.  G.  Spencer,  for  ap- 
pellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellee  brought  this  action  originally  before  a  justice  of 
the  peace,  claiming  the  sum  of  f  186.40  balance  due  for  stone 
alleged  to  have  been  delivered  to  appellant.  An  appeal  was 
taken  to  the  county  court,  case  tried  by  the  court  without  a 
jury,  resulting  in  a  judgment  for  f  171.81. 

It  appears  that  one  J.  H.  Naughton  had  a  contract  for 
biidge  and  stone  work  on  the  line  of  appellant's  road.  He 
ordered  the  stone  from  plaintiff  at  the  agreed  price  c/f  $4.50 
per  cubic  yard,  the  i-ailway  company  to  furnish  transporta- 
tion. It  was  estimated  that  fourteen  car  loads  would  be  re- 
quired. After  seven  car  loads  had  been  shipped  to  Naughton 
at  Denver,  he  notified  appellee  by  wire  to  ship  no  more  stone 
until  further  orders.  It  appeal's  that  four  car  loads  of  ten 
cubic  yards  each  were  used  by  Naughton  ;  the  remaining  three 
cars  wei-e  not  used,  and  it  is  alleged  by  appellant  that  the 
stone  was  not  received  by  the  company.     By  the  evidence  no 
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reason  is  given  for  not  receiving  and  paying  for  the  other 
three  ears.  About  a  year  later,  October  10, 1889,  the  com- 
pany paid  appellee  flSO,  being  the  price  of  the  four  cars  used, 
and  appellee  executed  the  following  receipt : 

**  8180.00  Pueblo,  Colo.,  Oct.  10th,  1889. 

"Received  of  The  Denver,  Texas  &  Fort  Worth  Railroad 
Co.,  one  hundred  and  eighty,  no-100  dollars,  in  full  settle- 
ment of  account  as  follows : 

Dated  Oct.  2,  1888,  40  cubic  yards  stone  at  $4.50  per 
yard. 

Audited  bills  No.  1553.    No. No. 

Local  Treas.,  check  No.  5605, 

No.- 

(Sign  here.)  C.  F.  McCarty. 

I.  P.  295.'' 

The  judgment  being  for  the  remaining  three  cars  of  stone 
and  interest  on  the  same,  numerous  errors  are  assigned  of 
record,  the  contention  of  appellant  being : 

FirBt.  That  they  were  not  responsible  from  the  fact  that 
Naughton  was  to  furnish  the  stone  himself  and  all  mateiial, 
and  do  the  work. 

Second.  That  he  was  not  the  agent  of  the  company  in  the 
transaction  with  the  appellee. 

Third.  That  the  court  erred  in  finding  that  the  receipt  of 
October  10th  was  not  a  receipt  in  full  of  all  demands  by  Mc- 
Carty as  against  the  company. 

The  other  errors  assigned  are  not  deemed  of  sufficient  im- 
portance to  warrant  examination  at  any  length;  are  far  more 
technical  than  substantial. 

Testimony  in  the  case  is  very  conflicting.  There  is  no 
question  in  i-egard  to  the  seven  care  having  been  shipped  over 
the  Atchison,  Topeka  &  Santa  Fe  road  from  the  quarry  to 
the  appellant  corporation,  or  of  the  receipt  of  the  cars  by  it 
and  its  payment  to  the  Atchison  Company  of  the  freight. 

B.  W.  Grover,  who  was  division  superintendent  of  that  di- 
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vision  of  the  appellant's  line  on  which  the  stone  was  used, 
testifies  that  Naughton,  the  contractor,  was  to  furnish  all  ma« 
terial,  and  the  railroad  company  to  transport  it  free  of  charge, 
and  that  the  conti*actor  was  to  receive  a  certain  price,  which 
he  has  forgotten,  for  the  complete  work  in  wall. 

It  is  evident  that  Mr.  Grover  was  laboring  under  a  mis- 
apprehension in  regard  to  the  bill,  as  his  testimony  is  contra- 
dicted by  his  own  acts  and  the  records  of  the  office.    The 

following  was  in  evidence  : 

"  Pueblo,  Oct.  2, 1888. 

"  Denver,  Texas  &  Ft.  Worth  Railway  Co., 

"  Dr.  to  C.  F.  McCarty, 
"  For  40  cubic  yards  stone  at  14.50  per  yard.    Amt.  $180. 

"  C.  F.  McCarty, 

"  Contractor." 
"  Pueblo,  10-4,  '88. 
"Mr.  G.  A.  Armstrong,  Supt.  B.  and  B., 

"  Denver,  Colo. 
"  Dear  Sir : — The  above  bill  is  for  the  stone  used  in  con- 
struction of  the  masonry  of  abutments  on  Cherry  Creek  and 
turn-table.  The  company  was  to  furnish  this  stone  and 
transportation  for  same.  Have  voucher  made  favor  of  party 
named  above  and  send  to  Pueblo. 

"  Respt.  etc., 

"  J.  H.  Naughtok." 
"  This  is  O.  K. 

"  G.  A.  Armstrong, 

"Supt.  B.  andB." 

"  Authorized,  examined  and  found  coiTect.     Examined 

and  approved. 

"  B.  W.  Grover,  Supt." 

There  was  no  contract  made  in  writing.  Naughton  testifies 
to  the  contract  made  with  Grover  whereby  the  appellant  cor- 
poration was  to  furnish  the  stone,  he  to  furnish  lime,  cement 
and  other  material,  and  do  the  work.  He  also  testifies  that 
under  the  instructions  of  Grover  to  order  the  stone  from  ap- 
pellee he  agreed  upon  the  price  and  ordered  it. 
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It  is  claimed  in  the  argument  that  Naughton,  being  only 
a  contractor,  was  not  the  agent  of  the  company  to  make  the 
purchase  and  could  not  bind  the  company  by  any  such  con- 
tract. If  the  testimony  of  Naughton  is  to  be  believed,  which 
it  evidently  was  by  the  court,  it  certainly  was  a  special 
agency  for  that  specific  purpose.  By  the  orders  and  instruc* 
tions  of  Grover  to  purchase  the  stone  for  and  on  behalf  of 
the  appellant  coi*poration,  the  agency  need  not  have  been 
general,  and  Grover,  who  is  authority  on  the  question,  had 
full  power  to  delegate  the  purchcise  of  the  stone  to  Naugh- 
ton and  designate  the  party  from  whom  it  should  be  purchas- 
ed, and  in  so  far  as  this  specific  agency  was  created  for  the 
single  act  the  company  would  be  held  for  the  performance. 
The  conflict  of  testimony  was  so  marked  that  it  was  impos- 
sible to  harmonize  it,  and  all  the  court  could  do  was  to  give 
ci'edit  to  one  party  and  disbelieve  the  other.  Under  such 
circumstances,  the  finding  of  questions  of  fact  by  the  court 
will  not  be  disturbed  on  review  in  this  court,  but  will  be  tak- 
en as  found.  This  rule  has  been  announced  so  frequently 
that  it  is  hardly  worth  while  for  counsel  to  insist  upon  a  re- 
versal by  reason  of  a  superior  weight  of  testimony.  The 
position  taken  that  the  receipt  was  a  receipt  in  full  of  all 
demands  and  operated  as  a  full  release  to  the  corporation  for 
all  claims  of  the  appellee  is  untenable.  If  it  had  been,  as 
supposed  by  counsel,  a  receipt  in  full,  the  well  established 
rule  of  law  is,  and  has  been  so  often  asserted  that  authorities 
in  its  support  are  unnecessary,  that  a  receipt  even  purporting 
to  be  a  receipt  in  full  is  at  all  times  liable  to  explanation  and 
to  impeachment.  An  examination  of  the  receipt  given  shows 
that  it  was  not  a  receipt  and  release  of  all  demands,  but,  as 
stated  in  the  body  of  the  receipt,  ^^  In  full  settlement  of  ac- 
count as  follows :  40  cubic  yards  of  stone  at  $4.50  per  yard.'* 
That  seven  car  loads  were  shipped,  amounting  to  70  cubic 
yards,  is  not  disputed,  and  the  receipt  upon  its  face,  by  the 
bill  attached,  shows  conclusively  that  it  was  not  in  payment 
or  settlement  of  seven  car  loads  of  stone,  but  of  four  loads. 
Under  any  circumstances  the  receipt  could  not,  even  if  un- 
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explained  by  all  the  testimony,  be  regarded  as  a  receipt  in 
full  for  seven  car  loads  of  stone  of  ten  cubic  yards  each. 
.  We  conclude  that  the  court  was  warranted  in  finding  that 
the  stone  was  to  be  furnished  by  the  appellant  corporation ; 
that  Naughton  was  authorized  by  the  division  superintend- 
ent to  purchase  the  stone  from  the  appellee,  and  that  he  did 
so  at  an  agreed  price  of  84.50  a  cubic  yai-d ;  that  seven  car 
loads  of  stone  were  shipped  under  the  contract,  four  of  which 
were  paid  for,  and  the  price  of  the  remaining  three  unpaid ; 
that  the  receipt  offered  in  evidence  was  not  a  release  of  all 
claims,  and  that  the  balance  as  found  by  the  court  was  due; 
and  that  the  judgment  should  be  affirmed. 

Affirmed. 


♦^•»» 


Manger,  Appellant,  v.  Gbodnick,  Appellee. 

Emploteb  anb  Employee. 

An  employee  who  is  discharged  without  cause  before  the  ezpiratioii  of 

the  term  of  employment  is  entitled  to  damages  for  the  breach  of 

the  contract. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Mr.  WiLLLAM  Young,  for  appellant. 
No  appearance  for  appellee. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellee,  plaintiff  below,  brought  suit  before  a  justice  of 
the  peace ;  what  the  judgment  was  is  not  shown  by  the  record. 
An  appeal  was  taken  to  the  county  court,  where  a  trial  was 
had  by  the  court,  resulting  in  a  judgment  for  the  plaintiff  for 
♦60.00,  from  which  this  appeal  is  prosecuted. 

Appellant  and  one  Gustave  Fleckles  formed  a  partnership 
to  open  and  operate  in  Denver  a  place  of  public  amusement, 
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a  part  of  thje  scheme  being  to  furnish  musical  entertainmentsi 
To  obtain  the  necessary  talent,  negotiations  were  entered 
upon  with  appellee  somewhere  in  the  east,  resulting  in  hifi 
agreeing  to  get  together  and  employing,  in  the  language  of 
one  of  the  firm  in  giving  evidence,  "  Eight  good  ladies,"  and 
bringing  them  to  Denver  at  the  expense  of  the  firm.  Neces- 
sary money  for  the  expenses  and  transportation  was  furnished 
by  the  firm,  appellee  was  to  be  manager  in  charge,  employ 
them  himself,  furnish  the  entire  troupe,  including  his  wife 
and  himself,  at  $160  or  $165  per  week.  After  arrival  of  the 
troupe  a  contract  was  made  whereby  appellee  was  to  be  em- 
ployed six  months  at  $15.00  per  week,  his  wife  was  to  receive 
$25.00  per  week,  and  the  other  females  prices  graduated  from 
$20.00  down,  but  it  appeai-s  that  the  employment  of  the  fe- 
males was  to  be  by  the  week.  About  this  time  the  firm  was 
dissolved,  Fleckles  going  out,  leaving  appellant  sole  proprietor. 
At  the  end  of  the  first  week's  exhibitions  the  company  w^ 
paid  in  full  by  appellant.  On  the  Monday  following,  for 
some  unexplained  reason,  appellant  concluded  to  discontinue 
that  branch  of  the  business,  and  he  discharged  the  female 
troupe  and  notified  appellee  that  his  services  would  no  longer 
be  I'equired ;  no  dissatisfaction  at  his  services  was  expressed 
nor  valid  reason  for  his  discharge.  The  suit  was  brougl^t 
for  damages  for  failure  to  perform  the  contract. 

The  testimony  of  the  parties  was  somewhat  contradictory, 
but  there  was  no  serious  discrepancy  in  regard  to  the  main 
facts.  Several  supposed  errors  are  assigned  which  we  have 
examined ;  none  sufficiently  serious  to  warrant  interference 
by  this  court  occurred. 

It  is  clear  from  all  the  evidence  that  appellee  was  emploj^ed 
for  six  months  at  $15.00  per  week,  and  his  wife  was  to  have 
been  employed  from  week  to  week  for  some  indefinite  period 
at  $25.00  per  week.  At  the  end  of  the  fii-st  week  the  busi- 
ness was  discontinued  without  fault  of  appellee,  and  he  found 
both  himself  and  wife  among  strangers  and  out  of  employ- 
ment. The  amount  found  as  damages  ($50.00)  for  the  breach 
of  the  contract  of  einployraent  for  six  months  does  not  seem 
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excessive,  and  of  bis  right  to  recover  damages  for  the  breach, 
where  no  legal  or  valid  reason  for  bis  discharge  was  given, 
there  can  be  no  question. 

The  judgment  will  be  affirmed. 

Affirmed, 


Meyer  et  al.,  Plaintiffs  ik  Erbob,  v.  Helland, 

Defendant  in  Error. 

1.  Pbactick  in  Justick's  Court — JuBisDicnoir. 

The  amount  indorsed  upon  the  summons  issued  hy  the  Justice  of  the 
peace  as  the  amount  of  the  plaintifiTs  claim  concludes  the  plaintiff 
as  to  the  amount  of  his  recovery,  unless  in  some  legal  and  recogniz- 
ed manner  it  he  changed. 

2.  Save. 

It  is  erroneous  to  enter  judgment  in  a  case  on  appeal  from  a  justice  of 
the  peace  in  excess  of  the  amount  indorsed  upon  the  back  of  the 
summons. 

Error  to  the  County  Court  of  Phillipe  County, 

Messi*s.  Smith  &  Muntzing  and  Mr.  William  E.  Beck, 
for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

BisSELL,  P.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  begun  before  a  justice  of  the  peace  in  one 
of  the  precincts  of  Phillips  county.  Observing  the  mandate 
of  section  1933  of  the  General  Statutes  of  1883,  the  justice 
indorsed  on  the  back  of  the  summons  the  amount  of  the  claim 
as  one  hundred  doUai-s.  The  plaintiff  contended  that  he  had 
sustained  damages  by  the  taking  of  certain  hoi-ses  from  his 
pasture  by  the  defendants,  Meyer  and  Reeves.  Apparently 
the  plaintiff's  title  was  a  qualified  one,  resulting  from  his 
possession  and  the  contract  under  which  the  stock  came  to 
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him.  The  trial  before  the  justice  resulted  in  a  judgment  in 
'avor  of  Helland  for  $12.50  and  the  costs,  which  were  taxed 
.c  $8.05.  An  appeal  was  taken  to  the  county  court.  The 
usual  steps  prescribed  by  the  statute  were  followed,  and  the 
record  got  into  the  county  court,  where  a  new  trial  was  had 
and  judgment  there  rendered  for  Helland  in  the  sum  of  one 
hundred  and  fifty  dollai-s.  While  the  case  was  pending  in 
the  county  coui't  and  before  its  trial,  Meyer  and  Reeves  moved 
to  dismiss  it  on  various  grounds.  It  was  claimed  that  the 
judgment  was  entered  on  August  80th  and  the  appeal  bond 
was  not  filed  till  September  12th,  more  than  ten  days  after 
the  entry.  This  was  the  principal  ground  of  the  motion.  On 
the  final  hearing  of  the  motion,  the  county  court  found  that 
the  appeal  had  been  taken  according  to  the  statute,  and  there- 
after proceeded  to  try  the  case,  and  entered  the  judgment  of 
which  the  plaintiffs  in  error  complain. 

That  court  was  powerless  to  enter  a  judgment  beyond  the 
amount  named  in  the  plaintiff^s  summons.  The  amount  in- 
dorsed on  the  back  of  the  summons  as  the  amount  of  the  plain- 
tiff's claim,  like  the  ad  damnum  in  the  ordinary  complaint, 
concludes  the  plaintiff  as  to  the  amount  of  his  recovery,  unless 
in  some  legal  and  recognized  manner  it  be  changed.  Denver 
Brick  Manfg.  Co.  v.  McAllister^  6  Colo.  826 ;  Eaton  v.  Qraham^ 
11  111.  619 ;  T.P.^  W.  Ry.  Co,  v.  Pence,  71  111.  174. 

For  this  error  the  judgment  must  be  revei-sed  and  remand- 
ed for  a  new  trial. 

Reversed. 


Myers,  Appellant,  v.  Bowen,  Appellee. 

1.  Implied  Wabbaitty — Cause  of  Actiow. 

In  the  sale  of  a  chattel  there  is  an  implied  waiTanty  of  the  legal  owner- 
ship of  the  vendor.  A  breach  of  such  warranty  constitutes  a  cause 
of  action,  but  not  until  the  yendee  shall  have  been  deprived  of  the 
chattel  or  shall  have  reimbureed  his  own  vendee. 
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2.  Samb. 

No  inteimediate  covenantee  can  sue  his  covenantor  until  he  himself 
shall  have  been  compelled  to  pay  damages  upon  his  own  warranty. 

Appeal  from  the  County  Court  of  Arapahoe  County, 
Messrs.  Babtels  &  Blood,  for  appellant. 

Mr.  S.  S.  Abbott,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

In  1887  appellee  bought  of  appellant  ahorse  for $100.  In 
1889  he  sold  it  to  a  man  by  the  name  of  Parker.  Paiker 
sold  to  Burke.  In  September,  1890,  one  N.  R.  Pratt  saw 
the  hoi'se  and  identified  it  as  one  that  had  been  stolen  from 
him,  took  and  retained  the  possession.  It  appeara  that  both 
appellant  and  appellee  were  satisfied  with  Pratt's  claim  of 
ownership  and  allowed  him  to  retain  the  animal  without  con- 
trovei"sy. 

The  action  was  brought  by  appellee  to  recover  the  price 
paid.  On  trial  before  a  justice  of  the  peace  the  plaintiff  ob- 
tained judgment  for  f  80  and  costs.  An  appeal  was  taken  to 
the  county  court,  a  trial  had,  resulting  in  a  judgment  for  the 
plaintiff  (appellee)  for  $100  and  costs,  from  which  this  ap- 
peal was  prosecuted. 

Several  general  assignments  of  error  are  made  which  may 
be  consolidated  into  one,  and  when  so  consolidated  is  in  effect 
that  the  court  erred  in  the  law  of  the  case  and  that  the  judg- 
ment should  have  been  for  the  defendant.  Counsel  in  argu- 
ment contend  that  the  horse  having  been  taken  from  the 
possession  of  Burke,  a  vendee,  and  appellee  having  retained 
the  money  received  for  the  horse,  and  having  neither  volun- 
tarily paid  back  nor  been  made  liable  to  pay  back  the  money 
received  for  the  horse  by  process  of  law,  had  suffered  no  dam- 
age and  could  not  maintain  his  action.  According  to  all  the 
authorities  there  is  in  the  sale  of  the  chattel  an  implied  war- 
ranty of  the  legal  ownei-ship  of  the  vendor,  which  amounts  to 
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a  covenant  that  the  vendee  shall  not  be  evicted  from  or  dis- 
turbed in  the  possession  of  the  chattel.  A  breach  of  such 
implied  warranty  gives  a  cause  of  action,  but  to  maintain  the 
action  the  vendee  must  be  evicted  from  the  possession  of  the 
chattel,  or  have  reimbursed  his  own  vendee,  in  other  words  he 
must  have  sustained  damage  by  reason  of  the  eviction. 

In  this  case  appellee  was  not  injured  by  Pmtt  taking  pos- 
session of  the  horse ;  Burke,  the  third  vendee,  was  dispossess- 
ed. Appellee  had  sold  the  horse  and  received  and  retained  the 
money ;  had  not  reimbursed  any  subsequent  vendee  nor  been 
made  liable  to  do  so.'  It  does  not  appear  that  any  claim  had 
been  or  was  being  asserted  by  reason  of  the  failure  of  title, 
and  we  are  not  to  presume  any  claim  would  be  asserted  or 
any  damage  sustained  by  the  appellee.  If  the  present  action 
is  sustained  he  will  have  received  pay  for  the  animal  twice, 
once  from  his  vendee  and  again  from  the  vendor.  Of  appel- 
lant's liability  to  his  vendee  there  can  be  no  doubt,  but  until 
he  is  in  some  way  made  liable  or  voluntarily  refunds  the  money 
received  he  can  maintain  no  action,  having  sustained  no  in- 
jury. The  decisions  of  the  courts,  as  to  when  and  to  whom 
the  vendor  is  liable,  are  not  perfectly  harmonious,  but  the 
prevailing  doctrine  appears  to  be  the  rule  as  asserted  in  Burt 
V.  Dewey^  40  N.  Y.  283,  where  it  is  said,  '*  No  intermediate 
covenantee  can  sue  his  covenantor  till  he  himself  has  been 
compelled  to  pay  damages  upon  his  own  warmnty."  Both 
in  equity  and  law  this  would  seem  to  be  the  only  just  and 
practicable  rule. 

The  judgment  will  be  reversed  and  cause  remanded. 

ReverBed. 
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Pullman  Palace  Car  Company,  Plaintiff  in  Ebbob, 
V.  Fbeudenstein,  Defendant  in  Ebbob. 

NSOLIOENCB. 

Negligence  is  the  basis  of  a  sleeping  car  company's  liability  to  a  pas- 
senger for  the  loss  of  wearing  apparel.  When  its  negligence  is  not 
shown,  a  judgment  against  it  for  such  damages  cannot  be  sustained. 
But  when  a  loss  is  shown  without  negligence  on  the  part  of  the 
passenger,  the  burden  is  then  cast  upon  the  company  to  show  due 

care  upon  its  part. 

* 

Error  to  the  County  Court  of  Arapahoe  County. 

Messrs.  Rogers,  Cuthbebt  &  Ellis,  for  plaintiff  in  error. 

Mr.  W.  P.  HiLLHOUSB  and  Mr.  Ralph  Landon,  for  de- 
fendant in  error. 

Bissell,  p.  J.,  delivered  the  opinion  of  the  coui-t. 

In  April,  1890,  Freudenstein  took  passage  on  the  Rio 
Grande  Road  for  Sargent,  Colorado.  He  was  the  holder  of 
a  first  class  railway  ticket,  and  bought  Pullman  tmnsporta- 
tion  on  what  is  called  a  tourist  sleeper  between  Denver  and 
Sargent.  The  car  was  ^^No.  462,^'  and  in  charge  of  a  porter 
named  Allen.  The  tourist  sleepers  differ  slightly  from  the 
first  class  Pullman,  in  that  they  have  no  drawing  rooms  and 
no  lavatories  which  interfei'e  with  the  general  structure  of 
the  car.  As  in  the  case  of  all  sleepers,  the  berths  opened  on 
a  center  aisle,  were  provided  to  a  certain  extent  with  head 
and  foot  boards  which  separated  the  occupants,  and  the  sleep- 
ers were  protected  by  curtains  from  the  general  view.  There 
was  nothing  to  obstruct  the  observation  of  the  porter  in 
charge,  and  he  could  see  the  entire  car  from  door  to  door,  and 
observe  the  movements  and  conduct  of  the  passengere.  Some 
evidence  was  offered  concerning  the  movements  of  Freuden- 
stein from  the  time  he  got  on  the  car  until  the  loss;  but  it  is 
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sufficient  to  state  that  he  went  to  bed  after  his  berth  wtis 
made  up  and  hung  his  overcoat  inside  of  the  curtains  which 
protected  his  berth,  and  went  to  sleep.  Later  in  the  night, 
he  discovered  that  it  was  gone,  got  up  and  complained  to  the 
porter  and  together  they  made  a  search  to  find  it,  and  observed 
the  passengers  alighting  at  Salida  (which  wiis  a  way  station) 
to  see  if  some  person  had  taken  it  by  mistake.  The  coat  was 
not  found,  and  the  porter  was  unable  to  explain  its  disappear^ 
ance.  Some  passengers  got  off  at  intermediate  stations,  but 
what  they  took  with  them  does  not  transpire.  Freudenstein, 
at  the  trial  of  the  case,  proved  the  loss  of  the  overcoat  and 
rested.  The  company  moved  for  a  nonsuit,  but  the  motion 
was  denied.  They  then  put  the  porter  on  the  stand,  and  he  * 
gave  evidence  that  he  was  on  duty  and  engaged  in  continuous 
watch  of  the  car  from  the  time  it  left  Denver  through  the 
night  until  after  the  loss.  On  this  proof,  judgment  was  en- 
tered for  the  value  of  the  coat  and  its  contents,  and  the  case 
was  brought  here  on  error. 

The  liability  of  the  company,  if  any,  under  these  facta 
must  of  necessity  spring  from  the  terms  of  some  express  con- 
tract between  the  company  and  the  passenger,  or  a  contract 
to  be  implied  from  the  circumstances  of  the  accidental  rela- 
tion of  passenger  and  carrier.  This  relation  must  measur- 
ably determine  the  obligations  of  the  Pullman  company,  and 
fix  the  extent  to  which  the  proof  must  go  if  they  are  to  re- 
spond to  losses  of  this  description.  It  is  familiar  learning 
that  nothing  would  excuse  the  innkeeper  or  the  common  car- 
rier when  called  on  for  a  guest's  goods,  or  what  may  have 
been  delivered  for  transportation,  except  proof  that  the  loss 
was  occasioned  by  the  acts  of  God  or  the  king's  enemies. 
They  were  both  adjudged  to  be  practically  insurers  of  the 
property.  Storms  and  armed  enemies  in  open  rebellion  alone 
operated  to  excuse  default  in  pei*formance.  The  law  to  this 
day  has  practically  remained  unchanged.  With  the  excep- 
tions and  reservations  contained  in  modern  bills  of  lading, 
and  admitted  by  the  courts  to  be  binding  as  contracts  under 
some  circumstances,  or  with  the  force  and  effect  of  notices. 
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agreements  or  statutes  by  which  keepei's  of  inns  seek  to  limit 
what  they  are  pleased  to  term  the  rigors  of  the  common  law, 
we  have  nothing  to  do.  Without  these,  such  servants  of  the 
public  are  held  to  a  legitimate,  advantageous  and  entirely 
proper  accountability.  An  accountability  fully  warranted  by 
their  status  and  their  profits.  But  the  groundwork  of  the 
liability  was  found  in  the  facts  which  gave  rise  to  the  rela- 
tion and  in  the  correlative  advantages  of  the  innkeeper  and 
the  carrier  in  the  collection  of  their  charges.  The  keeper  of 
the  inn  was  bound  to  receive  the  guests,  and  had  a  lien  on 
his  guests*  goods  for  the  price  of  the  entertainment.  He 
furnished  them  food  and  lodging,  and  had  the  right  to  exclude 
from  his  house  all  but  guests  and  servants  of  his  own  choos- 
ing. The  carrier  had  the  possession,  sole  custody  and  con- 
trol of  goods  delivered  to  him  for  carriage,  could  enforce  his 
lien  for  freight  and  retain  possession  until  it  was  paid,  and 
only  his  employees  could  interfere  with  it  during  the  journey. 
The  courts  in  a  long  series  of  adjudications  have  held  that 
the  Pullman  company  cannot  be  made  liable  for  lost  baggage 
on  these  grounds.  They  have  held  the  rules  governing  inn- 
keepers to  be  inapplicable,  because  of  the  difference  in  the 
existing  conditions.  The  law  of  the  carrier  has  been  adjudged 
to  be  equally  unsuitable  because  the  possession  was  not  ex- 
clusive. The  latter  difficulty  does  not  seem  to  me  to  be 
entirely  insurmountable.  The  possession  of  the  Pullman 
company  is  practically  as  exclusive  as  that  either  of  the  inn- 
keeper or  the  carrier.  In  either  case,  the  risk  of  dishonest 
guests  is  always  an  element  of  danger  which  cannot  be  elim- 
inated. No  person  has  access  to  the  cars  except  the  Pullman*^ 
servants  and  the  railroad  employees.  It  is  no  substantial 
enlargement  of  the  risk  to  hold  the  Pullman  company  as 
gup^rantors  for  the  honesty  of  these  employees.  No  diflBculty 
could  be  experienced  in  reducing  this  element  of  risk  to  an 
insignificant  minimum.  Eliminating  these  features,  the  com- 
pany does  practically  have  possession  of  the  travelers'  goods. 
There  may  not  be  the  formal  delivery,  but  the  exclusive  pos- 
session which  ordinarily  exempts  the  railroad  company  from 
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liability  for  lost  baggage  is  not  retained  by  the  traveler.  Of 
course,  it  is  conceded  that  if  the  passenger  by  coach  leaves 
bis  coat  in  the  seat,  and  it  be  lost,  the  railroad  company  can- 
not be  compelled  to  pay  for  it.  They  never  had  anj'^  posses- 
sion on  which  a  liability  could  be  predicated.  No  such 
condition  exists  in  a  Pullman  car.  There  the  company  has 
possession.  A  possession  not  at  all  similar  to  that  which  is 
called  constnictive.  The  passenger  bu}'sa  place  to  sleep  in,^ 
and  when  he  hangs  up  his  coat  at  the  invitation  of  the  Pull- 
man company,  he  ought  both  truthfully  and  legally  to  be  t 
held  to  give  his  garment  into  the  possession  of  the  company .^ 
It  lost,  they  should  be  held  liable.  The  only  question  is 
whether  the  loss  alone  is  sufficient  to  fix  the  responsibility. 
The  authorities  hold  otherwise.  By  an  almost  unbroken 
current,  which  has  such  volume  and  impetus  that  we  do 
not  feel  vigorous  or  powerful  enough  to  stem  or  turn  it, 
courts  have  held  that  the  basis  of  the  liability  is  the  proven 
negligence  of  the  company.  Wood's  Railway  Law,  vol.  3, 
§  368  et  seq. ;  Thompson's  Carriera  of  Passengers,  p.  531 ; 
Whitney  v.  Pullman  Palace  Car  Co.^  143  Mass.  243 ;  Hillis 
V.  The  C.  It.  I,  ^  P.  Rway  Co.,  72  Iowa,  228 ;  Scaling  v. 
Pullman  Palace  Car  Co.,  24  Mo.  Appeal,  29 ;  Carpenter  v. 
New  York,  JV.  H.  ^  H.  R.  R.  Co.,  124  N.  Y.  53 ;  Pulhnan 
Palace  Car  Co.  v.  Pollock,  69  Texas,  120 ;  Woodruff  Sleep- 
ing ^  Parlor  Coach  Co.  v.^  Diehl,  84  Ind.  474 ;  Pullman 
Palace  Car  Co.  v.  Smith,  73  111.  360 ;  Pullman  Palace  Car 
Co.  V.  Grardner,  16  A.  &  E.  R.  R.  Cases,  324  ;  Steam  v.  Pull- 
man Car  Co.,  8  Ontario,  171  (21  A.  &  E.  R.  R.  Cases,  443) ; 
Steamboat  Crystal  Palace  v.  Vanderpool,  16  B.  Mon.  302. 

While  we  concede  that  the  law  has  been  thus  settled,  and 
that  negligence  must  be  shown  before  the  plaintiff  can  recover, 
we  do  not  agree  with  counsel  as  to  what  will  discharge  that 
duty.  It  is  insisted  that  there  must  be  positive  evidence  of 
a  want  of  care,  as  by  proof  of  the  absence  of  a  proper  and  suf- 
ficient number  of  servants,  a  lack  of  the  watch,  which  the 
cases  decide  the  company  must  maintain,  or  some  equivalent 
testimony  showing  the  positive  omission  of  what  the  law  has 
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imposed  as  a  part  of  the  duty  which  the  company  owes  the 
traveler  to  whom  it  has  sold  accommodations.  This  does 
not  coincide  with  our  views  of  the  relative  duties  of  .the  pa^ 
senger  and  the  carrier.  The  Pullman  company  had  assumed 
a  specific  obligation  by  the  sale  of  a  ticket  which  entitled  the 
traveler  to  n  place  to  sleep.  It  was  sold  with  the  intention 
that  it  might  be  used  for  that  purpose ;  when  the  berth  is  thus 
applied  to  the  purposes  for  which  it  was  sold,  the  company 
impliedly  agrees  that  it  will  use  due  care  to  protect  the  prop- 
erty of  the  traveler.  The  passenger  is  sold  a  place  to  sleep 
which  the  vendor  knows  is  to  be  used  for  that  purpose. 
His  personal  belongings  are  taken  to  his  apartment  with  the 
knowledge  and  assent  of  the  seller.  Thus  this  property  is  in 
the  place  provided  by  the  company,  put  there  with  their  con- 
sent and  approbation,  and  practically  suiTendered  to  their 
control  and  care.  When  loss  is  shown,  it  does  appear  that 
the  company  was  guilty  of  negligence  sufficient  to  entitle 
the  loser  to  recover.  The  breach  occurs  the  instant  the  prop- 
erty is  lost  To  prove  the  loss  is  at  least  to  make  prima  facie 
proof  of  the  negligence  of  the  company.  It  is  enough  to  put 
the  company  to  proof  of  due  care  and  the  maintenance  of  a 
proper  supervision  of  the  car  and  its  occupants.  The  burden 
is  then  cast  on  them  to  prove  watch  or  whatever  else  may  be 
necessary  to  establish  due  care  and  want  of  negligence  on 
their  part.  To  shift  the  burden  of  this  on  to  the  ti*aveler  puts 
him  to  such  a  positive  disadvantage  that  nothing  short  of  an 
imperative  necessity  would  lead  us  to  accept  this  conclusion. 
The  present  case  was  brought  within  this  rule.  The  plain- 
tiff proved  loss  and  rested,  nonsuit  was  denied  and  the  de- 
fendant produced  evidence  which  if  credited  entitled  them 
to  judgment.  This  proof  has  been  fully  stated.  The  porter 
in  charge  of  the  car  was  put  on  the  stand  and  testified  to  an 
absolutely  continuous  watch  during  the  entire  night.  This 
must  be  taken  as  true,  for  there  was  nothing  to  contravene  it. 
We  have  no  alternative  but  to  accept  it  as  veracious.  It  es- 
tablishes due  care  on  the  part  of  the  company.  The  known 
and  well  understood  conditions  of  modem  ti-avel  show  the 
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impossibilit}'  of  exact  knowledge  of  the  property  of  the  de- 
parting passenger  who  may  leave  at  an  intermediate  station. 
If  the  company  is  permitted  to  escape  the  absolute  liability 
of  the  innkeeper,  such  care  and  diligence  as  is  consistent  with 
proven  and  well  understood  conditions  can  only  be  exacted. 
In  the  present  case,  the  company  discharged  this  duty.  The 
negligence  which  alone  justifies  a  recovery  against  them  is 
not  established  by  the  evidence,  and  the  judgment  against 
them  cannot  therefore  be  sustained. 

What  a  subsequent  trial  may  disclose  cannot  be  foreseen. 
The  judgment  will  therefore  be  reversed  and  the  case  sent 
back  for  a  new  trial. 

Reversed. 


The  Colorado  Land  and  Water  Company,  Appellant, 
v.  The  Rocky  Ford  Canal,  Reservoir,  Land,  Loan 
AND  Trust  Company,  Appellee. 

1.  Canal  Companies — Succession. 

A  canal  company  may,  while  prosecuting  its  work  of  construction  with 
proper  diligence,  sell  and  dispose  of  such  rights  as  it  may  have,  and 
the  grantee  may  become  a  legal  successor,  but  in  order  to  become 
such  it  must  succeed  to  the  charter  rights  of  the  grantor,  prosecute 
the  enterprise  under  the  same  franchise  and  in  accordance  with  the 
statement  and  certificate  of  its  incorporation. 

2.  Water  Rights— Appropriation. 

To  constitute  a  legal  appropriation  the  water  must  be  applied  within  a 
reasonable  time  to  some  benefiiaal  use;  that  is,  the  diversion  ripens 
into  a  valid  appropriation  only  when  the  water  is  utilized  by  the 
consumer. 

3.  Abandonment. 

Upon  abandonment  of  the  construction  of  a  proposed  canal  without  in- 
tention of  resuming,  all  incipient  rights  lapse  and  revert  to  the  pub- 
lic, and  are  not  thereafter  capable  of  being  sold  or  transferred. 

4.  Appropriation — Relation. 

Although  the  appropriation  is  not  deemed  complete  until  the  actual  di- 
veraion  or  use  of  the  water,  still  if  such  work  be  prosecuted  with 
reasonable  diligence  the  right  relates  to  the  time  when  the  first  step 
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was  taken  to  Becare  it    What  is  reasonable  diligence  is  a  question 
of  fact  depending  upon  the  ciixsumstances  of  each  particular  case. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Messrs.  Gerry  &  Rittekhouse  and  Mr.  Charles  Hart- 
ZELL,  for  appellants. 

Mr.  Charles  E.  Gast,  Mr.  H.  A.  Dubbs  and  Mr.  Johk 
H.  VooRHEES,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decision  of  the  district  court 
establishing  priorities  to  water  of  different  irrigating  canals 
taking  water  from  the  Arkansas  river. 

The  controversy  arose  between  the  canals,  respectively,  of 
the  parties  to  this  suit  on  appeal.  It  appears  that  the  pro- 
ceeding was  under  the  statute,  embracing  a  large  number  of 
ditches.  The  testimony  was  taken  before  a  referee,  which, 
with  his  finding  of  facts,  was  filed  in  court. 

It  was  found  by  the  referee  that  the  date  of  appropriation 
of  water  by  appellant  was  April  10, 1889 ;  that  appellee  made 
its  appropriation  of  water  Januaiy  6,  1890 ;  that  appellant's 
number  as  to  priority  was  50 ;  that  of  appellee  52.  To  which 
report  exceptions  were  taken  by  appellee.  On  hearing,  the 
finding  of  the  referee  was  reversed.  The  date  of  appellee's 
appropriation  Wiis  fixed  as  by  the  referee,  while  that  of  ap- 
pellant was  fixed  as  of  June  9,  1890,  and  Rocky  Ford  canal 
was  given  priority  number  60,  and  appellant's  canal  num- 
ber 52. 

It  is  claimed  that  the  decree  is  erroneous. 

The  initial  points  or  headgates  of  the  respective  canals  at 
the  Arkansas  river  are  practically  the  same,  or  within  short 
distances  of  each  other,  both  being  near  the  junction  of  Boone 
creek  with  the  Arkansas  river,  in  Pueblo  county,  the  canal 
of  appellant  taken  out  on  the  north  side  of  the  river,  running 
in  a  general  northeasterly  diiiection,  length  about  70  miles — 
the  canal  of  the  appellee  taken  out  on  the  south  side  of  the 
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liver,  running  in  a  general  southeasterly  course — length 
about  80  miles. 

As  to  the  dates  at  which  appellee's  company  was  organ- 
ized, made  its  appropriation  of  water,  commenced  actual  con- 
struction, and  the  time  of  the  completion  of  its  canal,  there 
is  no  controversy  whatever,  the  facts  appear  to  be  conceded. 
The  questions  presented  are  those  in  regard  to  the  appellant. 

As  established  by  the  evidence  the  facts  appear  to  be  : 

Some  time  in  the  year  1889  certain  parties  became  incor- 
porated as  The  Coloi-ado  Land  &  Canal  Company,  and  on  the 
second  day  of  July  of  that  year  filed  the  statement  required 
by  law  and  plat,  by  which  it  declared  its  intention  to  con- 
struct a  canal  for  irrigating  purposes,  taking  water  from  the 
Arkansas  river  at  or  near  the  junction  of  Boone  creek  with 
the  river. 

By  the  plat  filed,  of  which  it  is  said  in  the  certificate : 
^*  Hereby  declares  that  the  said  plat  accurately  shows  the 
proposed  line  of  the  said  canal  and  the  subdivisions  of  land 
through  which  it  piisses,"  it  is  shown  that  from  the  initial 
point  of  the  canal  as  located,  to  Jones*  point,  a  distance  of 
28  or  24  miles,  the  land  was  barren  and  non-irrigable ;  from 
that  point  on  its  course,  northeasterly,  was  good,  arable  land 
to  be  covered  by  the  canal. 

Prior  to  the  28th  day  of  December,  1889,  The  Colorado 
Land  &  Canal  Company  had  expended,  as  shown  by  the  ev- 
idence, the  gross  sum  of  about  $3,471,  of  which  sum  about 
92,650  had  been  spent  in  field  work,  preliminary  surveys, 
platting,  office  work  and  incidental  expenses,  and  after  loca- 
tion and  platting,  the  sum  of  about  $780  was  spent  in  grading 
or  construction  on  the  line.  On  the  28th  day  of  December, 
1889,  The  Colorado  Land  &  Canal  Companj^  entered  into  an 
executory  contract  or  memorandum  in  writing  with  one  T. 
C.  Henry,  by  which  it  agreed  for  the  sura  of  $10,000  to  be 
by  him  paid,  on  certain  contingencies  at  some  indefinite  sub- 
sequent time,  to  convey  or  transfer  to  him  all  of  its  capital 
stock,  and  contained  a  stipulation  that  no  title  should  pass 
until  the  payment  of  the  $10,000,  and  delivered  to  the  said 
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T.  C.  Henry  the  plat,  field  notes  and  data  of  its  proposed 
canal,  and  allowed  the  said  Henry  to  take  possession  of  \U 
proposed  line  of  canal  as  surveyed  and  staked.  Tbereapon, 
The  Colorado  Land  &  Canal  Company  withdrew  from  its 
possession,  stopped  all  operations  in  the  way  of  construction, 
and  abandoned  and  surrendered  the  same  to  Henry. 

On  April  21,  1890,  a  deed  was  made  by  the  Canal  Com- 
pany to  Mr.  Henry  in  accordance  with  the  contract,  the  deed 
was  not  delivered,  the  papera  were  placed  in  escrow  and  were 
to  be  void  and  inoperative  if  Henry  failed  to  comply  with  his 
contract.  He  made  failure,  and  at  some  subsequent  time 
the  deed  was  delivered  to  the  grantor  and  canceled. 

The  Colorado  Land  &  Water  Company  (appellant)  en- 
tered upon  the  line  of  canal  as  platted  by  the  Canal  Com- 
pany, but,  as  shown  by  the  evidence,  not  for  the  purpose  of 
construction  upon  the  line  as  designated  and  platted,  and 
onl}'  using  the  surveyed  line  as  the  basis  or  as  data  from 
which  it  could  locate  another  line  more  satisfactory  to  itself. 
Taking  Jones'  Point  as  the  initial  or  base,  a  point  to  the 
north  of  the  original  line  some  ten  chains  distant  was  taken 
— such  point  being  about  six  feet  higher  than  the  original 
line.  From  such  point  the  survey  was  made  westerly  at  a 
greater  elevation,  to  connect  such  point  with  a  point  for  the 
reception  of  water  at  the  Arkansas  river.  This  new  align- 
ment and  greater  elevation  carried  the  head  of  the  ditch  some 
three  quarters  of  a  mile  above  the  junction  of  Boone  ci'eek 
with  the  Arkansas  river — the  proposed  initial  point  as  estab- 
lished by  the  Canal  Company.  A  survey  of  the  proposed 
canal  to  be  constructed  by  The  Colomdo  Land  &  Water 
Company  was  also  made  from  Jones'  Point  northerly  and 
easterly.  While  from  Jones'  Point  to  the  river  the  two  lines 
as  established  were  of  necessity  nearly  parallel  and  but  short 
distances  apart,  after  entering  upon  the  irrigable  land  from 
Jones'  Point  the  two  lines  were  in  no  manner  identical  or 
parallel,  the  line  of  The  Colorado  Land  &  Water  Company 
(upon  which  the  canal  was  subsequently  constructed)  di- 
verging rapidily  to  the  north  from  the  location  of  the  Canal 
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Company,  and  in  its  courae  and  alignment  northeasterly  con- 
tinuing to  diverge  to  the  north,  until  at  points  near  the  ter- 
minus of  the  survey  and  plat  of  the  Canal  Company  it  was 
several  miles  north  of  that  line.  The  line  as  surveyed  by  the 
Canal  Company  ended  near  the  center,  east  and  west,  of 
Otero  county ;  the  line  of  canal  of  the  Water  Company,  as 
constructed,  was  continued  far  to  the  north  and  east  through 
the  northern  part  of  Kiowa  county  to  near  the  eastern  line 
of  such  county. 

It  is  established  by  the  evidence  and  conceded,  that  after 
the  filing  of  its  plat  by  The  Colorado  Land  &  Water  Com- 
pany, the  work  of  construction  upon  its  line  was  entered  upon 
and  vigorously  prosecuted.  The  canal  is  70^  miles  in  length, 
55  of  which  was  completed  in  October  and  November  1890, 
and  the  balance — 15i  miles  in  July,  1891.  Water  was  first 
turned  in  on  the  29th  day  of  August,  1890. 

The  appellant  became  incorporated  January  18,  1890.  It 
will  be  observed  that  the  contract  between  the  Canal  Com- 
pany and  Mr.  Henry  was  made  before  the  incorporation  of 
the  Water  Company — it  bears  date  December  28,  1889.  On 
the  24th  of  October  1891,  some  fifteen  months  after  the  com- 
pletion of  the  greater  portion  of  its  canal  and  the  appropria- 
tion of  water  under  its  charter,  the  Water  Company  by  a  new 
contract  of  purchase,  secured  from  the  Canal  Company  a  deed 
of  the  supposed  rights  of  the  Canal  Compan3^ 

The  principal  contention  is,  that  by  reason  of  Mr  Henry's 
transactions  with  the  Canal  Company  and  its  subsequent  pur- 
chase it  succeeded  to  its  rights,  and  as  such  successor  its 
priority  to  the  water  should  be  carried  back  to  the  inception 
of  the  supposed  rights  of  the  Canal  Company,  and  thus  ante- 
date the  appropriation  made  by  the  appellee  ;  consequently, 
that  the  court  erred  in  finding  the  date  of  its  incorporation 
and  the  filing  of  the  necessary  certificates  as  the  inception  of 
its  acquired  rights. 

The  two  important  questions  for  determination  are : 

FirBt. — What,  if  any,  rights  had  the  Canal  Company  ac- 
quired by  its  incipient  steps  ? 
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Second, — Did  the  Water  Company  succeed  to  such  rights? 

Mr.  Henry  may  have  contemplated  the  formation  of  a  com- 
pany to  construct  a  canal  as  afterwards  constructed  by  the 
company  that  was  formed,  and,  iinding  the  ground  occupied 
by  the  Canal  Company,  entered  upon  the  negotiation  to  re- 
move the  obstruction,  resulting  in  the  memorandum  of  agree- 
ment executed  December  28,  1889,  but  at  that  time  and  for 
several  months  after,  until  June  of  the  ensuing  year,  appel- 
lant's corporation  had  no  existence.  The  agreement  with 
Mr.  Henry  was  followed  by  the  deed  to  him,  as  g^ntee  of 
the  Canal  Company,  executed  April  21, 1890,  but  such  deed 
was  not  delivered  and  was  subject  to  defeasance  on  the  fail- 
ure of  Mr.  Henry  to  pay  at  a  specified  time.  Such  failure 
occurred,  the  deed  was  canceled,  the  date  of  the  cancellatiou 
occurring  in  December,  1890,  or  January,  1891.  No  assign- 
ment or  transfer  of  any  kind  was  made  by  Mr.  Henry  to  the 
cdmpany  after  its  organization.  By  the  failure  of  Mr.  Heniy 
to  perform,  the  contract  lapsed,  and  the  Canal  Company 
was  fully  reinstated  in  all  its  former  rights  so  far  as  Mr. 
Henry  and  his  company  were  concerned.  The  intention  of 
Mr.  Henry  to  create  a  compan}*^  and  give  to  it  ultimately 
any  benefits  that  he  individually  had  secured  from  the  Canal 
Company  could  not,  even  if  the  conveyance  had  become 
operative,  invest  the  Water  Company  with  any  property  or 
rights  acquired  by  Heniy — they  could  only  pass  by  convey- 
ance. There  was  no  privity  between  the  Canal  Company 
and  the  Water  Company ;  Henry  having  failed  to  complete 
his  purchase,  nothing  passed  from  the  Canal  Company  to 
either  Henry  or  his  company.  These  propositions  need  no 
authorities  for  their  support.  The  right  to  priority  through 
the  Canal  Company,  therefore,  cannot  be  based  upon  any 
contract  or  conveyance  through  Mr.  Heniy,  but  must,  if  it 
have  any  basis,  rest  upon  the  delivery  to  Mr.  Henry  of  the 
map  of  its  survey,  the  delivery  of  the  possession  of  the  line 
and  the  abandonment  of  the  work  of  construction.  The 
deliveiy  of  the  plat  invested  the  Water  Company  with  no  prop- 
erty ;  the  abandoning  of  the  enterprise  and  work  of  construe- 
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tioQ  by  the  Canal  Company  could  not  inure  to  the  benefit  of 
the  Water  Conapany,  for  if  it  resulted  in  the  forfeiture  of  its 
initial  rights  it  would  revert  to  the  state,  not  to  another 
corporation.  It  would  again  become  the  property  of  the 
state,  subject  to  appropriation  by  the  first  comer  complying 
with  the  law. 

It  may  be  conceded  that  at  any  time,  while  prosecuting  its 
work  of  construction  with  proper  diligence,  a  corporation  of 
this  kind  may  sell  and  dispose  of  such  rights  as  it  may  have, 
and  a  grantee  succeed  to  them  and  take  the  benefit  of  any 
right  secured  by  the  gi*antor  from  the  state  or  others,  and 
thus  become  a  legal  successor ;  but,  in  order  to  be  such,  the 
grantee  must  succeed  in  the  same  right,  and  the  prosecution 
must  be  substantially  of  the  same  enterprise.  In  other  words, 
it  must  succeed  to  the  charter  rights  of  the  grantor  and  pros- 
ecute the  enterprise  under  the  same  franchise,  and  in  accord- 
ance with  the  statement  and  certificate  of  its  organization. 
No  corporation  acquiring  independently  from  the  state  a 
franchise  to  construct  a  canal,  and  completing  such  enter- 
prise in  accordance  with  its  own  stipulations  and  declara- 
tions, can  claim  as  successor  of  another  corporation  acting 
under  a  different  franchise.  The  right  of  both  is  derived  from 
the  state — the  same  source ;  and  the  fact  that  two  canals 
of  different  corporations  are  nearly  parallel  in  their  align- 
ment, and  their  contemplated  purpose  the  same,  does  not  al- 
ter their  relation.  The  water  taken  and  applied  by  appellant 
was  the  water  designated  in  its  certificate.  There  was  no 
pretense  that  it  was  the  water  of  the  Canal  Company,  for 
long  after  its  appropriation  and  application  of  water  by  the 
Water  Company  the  ownership  of  the  right  to  water  in  the 
Canal  Company  was  recognized  and  negotiations  were  being 
canied  on  to  acquire  it,  culminating  in  the  conveyance  as 
above  stated;  consequently  we  conclude  that  the  Water  Com- 
pany took  nothing  from  the  Canal  Company  prior  to  the  deed 
of  October  24,  1891.     See  Sieher  v,  Frink,  7  Colo.  152. 

At  the  date  of  the  conveyance,  had  the  Canal  Company 
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any  property  or  vested  rights  that  the  Water  Company  could 
acquire  by  a  conveyance  ? 

Prior  to  July  8,  1889,  surveys  wei-e  raade,  a  line  adopted 
and  platted,  and  on  that  date  the  certificate  and  plat  were 
filed  as  required  by  law.  By  December  24th  of  the  same 
year  f  780  only  had  been  expended  in  excavation  and  con- 
struction on  its  line,  which  was  never  utilized  by  the  Water 
Company.  On  that  date  the  executory  agreement  was  made 
with  Henry,  and  all  work  of  construction  was  abandoned ; 
and  as  appears  by  the  evidence  and  acts  of  the  company  all  in- 
tention to  construct  was  abandoned.  Probably  relying  upon 
the  Henry  contmct  of  sale,  no  action  was  taken  or  work  pros- 
ecuted. After  the  failure  of  Henry  to  perform  his  contract 
and  the  cancellation  of  the  deed,  the  company  was  still  hold- 
ing its  supposed  rights  for  sale  in  the  market,  negotiations 
were  still  being  carried  on  for  a  sale  to  appellant,  and  as  late 
as  June  23, 1891,  negotiations  were  being  carried  on  between 
the  Canal  Company  and  appellee  to  sell  to  it.  Finally,  on 
October  24,  1891,  the  conveyance  was  made  to  appellant. 

In  the  fii'st  six  months  of  its  coiporate  existence  only  a 
trifling  sum  was  spent  in  construction ;  in  the  two  yeara  fol- 
lowing nothing  whatever  was  done  toward  construction. 

In  Sieber  v.  Frink^  supra^  it  is  said,  "  One  of  the  essen- 
tial elements  of  a  valid  appropriation  of  water  is  the  appli- 
cation thereof  to  some  useful  industry.  To  acquire  a  right 
to  water  from  the  date  of  the  divei'sion  thereof,  one  must 
within  a  reasonable  time  employ  the  same  in  the  business  for 
which  the  appropriation  is  made.  What  shall  constitute  such 
reasonable  time  is  a  question  of  fact  depending  upon  the  cir- 
cumstances connected  with  each  particular  case."  See  ako. 
Canal  Co.  v.  Southworth^  13  Colo.  115. 

In  Flatte  W.  Co.  v.  N.  Col.  Irr.  Co.,  12  Colo.  531,  it  was 
said,  "  To  constitute  a  legal  appropriation  the  water  must 
be  applied  within  a  reasonable  time  to  some  beneficial  use, 
that  is,  the  divei'sion  ripens  into  a  valid  appropriation  only 
when  the  water  is  utilized  by  the  consumer."  See  Canal 
Cj.  v.  Southworth,  supra. 
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In  Ophir  M.  Co.  v.  Carpenter^  4  Nev.  544,  the  court  said, 
"  Although  the  appropriation  is  not  deemed  complete  until 
the  actual  diversion  or  use  of  the  water,  still  if  such  work 
be  prosecuted  with  reasonable  diligence  the  right  relates  to 
the  time  when  the  fii-st  step  was  taken  to  secure  it."  Fol- 
lowed by  Kelli/  v.  Natonia  W.  Co,^  6  Cal.  lO'^.  In  this  state 
see  Sieber  v,  Frink^  supra ;  Larimer  Co,  Res.  Co.  v.  People^ 
8  Colo.  617  ;  Wheeler  v.  N.  Irr.  Co.,  10  Colo.  688.  In  sub- 
sequent decisions  in  this  state  the  principles  of  law  as  stated 
in  these  cases  have  been  followed  and  deemed  controlling.  It 
will  readily  be  seen,  to  acquire  property  in  water  that  can  be 
the  subject  of  conveyance,  not  only  must  there  be  the  inten- 
tion to  take,  manifested  by  the  filing  of  the  certificate,  plat, 
etc.,  but  such  intention  must  be  followed  by  actual  diversion 
and  application  to  the  purpose  intended  within  a  reasonable 
time.  Here  there  was  no  divei'sion,  no  application.  It  is 
unnecessary  to  determine  in  this  case  what  a  reasonable  time 
for  the  construction  of  the  contemplated  canal  would  have 
been,  as  construction  was  absolutely  abandoned  without  any 
evinced  or  declared  intention  of  resuming.  Hence  the  in- 
cipient right  to  take  lapsed,  and  had  reverted  to  the  state 
long  prior  to  the  attempted  conveyance,  and  the  court  was 
justified  in  finding  that  the  Water  Company  took  nothing 
by  such  conveyance,  and  that  its  appropriation  and  rights 
could  not  antedate  its  own  organization. 

It  is  shown  that  the  work  of  construction  of  the  Rocky 
Ford  canal  was  commenced  on  Januaiy  6, 1890 ;  on  March  22d 
the  necessary  certificates  of  the  corporation  were  filed ;  work 
was  continuously  and  vigorously  prosecuted,  water  turned  in 
in  July,  and  canal  completed  in  October.  The  company,  by 
its  completion  of  the  canal  and  the  application  of  the  water, 
perfected  its  appropriation,  which  related  back  to  its  incep- 
tion, and  it  had  a  legal  right  to  assert  its  priority  against  any 
and  all  subsequent  appropriators.  It  is  immaterial  for  the 
pui'poses  of  this  case  whether  the  inception  of  its  rights 
dated  from  the  6th  of  January,  when  work  commenced,  or 
March  22d,  when  its  legal  right  to  appropriate  water  by  filing 
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certificates  was  established,  and  the  question  will  not  be  de- 
termined. 

The  evidence  conclusively  shows  that  the  rights  of  the  ap- 
pellee antedate  those  of  appellant,  and  there  was  no  error  in 
the  decree  of  the  district  court,  and  it  must  be  affirmed. 

Affirmed. 


«••»» 
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^3  506        McKenzib  et  al.,  Plaintiffs  in  Error,  v.  The  Denver 
Times  Publishing  Company,  Defendant  in  Error. 

1.  Libel. 

The  publication  of  words  concerning  merchants  and  traders  which  im* 
pute  to  them  insolvency,  financial  difficulties  or  embarrassment, 
dishonesty  or  fraud,  are  actionable  in  themselves,  without  the  ne- 
cessity of  alleging  or  proving  special  damages. 

2.  Same. 

The  publication  of  the  words  "  Business  Changes — McKcnzid  Lumber 
Company,  Denver,  Attached,*'  is  libelous  per  se. 

8.  Pleading — Inituendo. 

When  the  words  published  explain  themselves,  an  innuendo  Is  unnec- 
essary. 

Error  to  the  District  Court  of  Arapahoe  County, 

Messrs.  Reddin  &  O'Hanlon,  for  plaintiffs  in  error. 

Messrs.  Benedict  &  Phelps,  for  defendant  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  libel,  brought  by  McKenzie  and  Leo- 
pold against  The  Denver  Tiroes  Publishing  Company.  The 
complaint  charges  that  the  plaintiffs  were  copartners,  doing 
business  in  Denver,  Colorado,  under  the  firm  name  of  The 
McKenzie  Lumber  Company,  as  lumber  merchants  and 
tradesmen,  engaged  in  buying  and  selling  lumber  at  whole- 
sale and  retail,  in  the  state  of  Colorado,  and  other  states  and 
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territories  :  that  the  defendant  was  a  corporation,  organized 
under  the  laws  of  the  state  of  Colomdo,  and,  as  such,  was 
the  publisher  and  proprietor  of  The  Denver  TimeB^  a  daily 
newspaper  published  in  Denver,  and  of  general  and  large 
circulation  in  Colorado,  and  other  states  and  territories: 
that  on  the  22d  of  September,  1891,  the  defendant  published 
in  its  said  newspaper,  of  and  concerning  the  plaintiffs  in 
their  trade  and  business,  the  following  false  and  libelous 
matter: 
"  Business  Changes — McKemie  Lurnber  Company^  Denver^ 

Attached^ 

There  was  no  allegation  of  special  damage. 

When  the  case  came  on  for  trial,  the  plaintiff  McKenzie 
was  sworn  as  a  witness,  and  had  testified  to  the  copartnership 
and  business  of  the  plaintiffs,  when  the  defendant  interposed 
a  motion  to  exclude  all  further  evidence  for  the  plaintiffs,  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  because  the  words,  set  forth, 
were  not  libelous  per  Be;  and,  no  special  damage  being  al- 
leged, the  plaintiffs  were  not  entitled  to  a  recovery.  The 
court  sustained  the  motion,  and  instructed  the  jury  to  render 
their  verdict  for  the  defendant,  which  was  done  accordingly. 

The  ruling  of  the  court  in  sustaining  the  motion  and  giv- 
ing the  instruction  presents  the  only  question  which  we  are 
called  upon  to  determine  in  the  case.  Were  the  published 
words  actionable  per  sef  We  are  of  the  opinion  that  they 
were.  The  law  has  special  regard  for  the  credit  of  merchants 
and  traders;  and  words  which  impute  to  them  insolvenc}', 
financial  diflBculty  or  embarrassment ;  or  dishonesty  or  fraud, 
are  actionable  in  themselves,  without  the  necessity  of  alleg- 
ing or  proving  special  damages.  Upon  this  proposition  the 
authorities  are  unanimous.  Townshend  on  Slander  and 
Libel,  273,  276 ;  Newell  on  Slander  and  Libel,  192,  195 ; 
Odgers  on  Libel  and  Slander,  30. 

The  courts  in  a  variety  of  instances  have  applied  this  gen- 
eral doctrine  to  particular  cases,  a  few  of  which  we  shall 
notice. 
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The  words, "  Joseph  Hermann,  brickmaker,  is  in  the  hands 
of  the  sherifiF,"  were  held  actionable  per  se.  Hermann  v.  Brad- 
street,  19  Mo.  App.,  227. 

In  Mott  V.  ComBtock,  7  Cowen,  654,  the  defendant,  speak- 
ing of  a  certain  sum  of  money  then  due  and  owing  from  the 
plaintiff,  a  merchant,  to  one  Matthew  Harris,  said,  "  There 
is  poor  Harris,  it  is  hard  for  him  to  lose  his  debt."  These 
words  were  held  actionable  by  the  court,  as  implying  that  the 
plain tifiE  was  insolvent  and  unable  to  pay  the  debt. 

To  say  of  a  trader  that  his  checks  were  dishonored  is  ac- 
tionable.    Townshend  on  Libel  and  Slander,  275. 

In  Sewall  v.  Catlin^  8  Wend.  292,  the  following  words, 
spoken  of  the  plaintifiFs  as  merchants  in  answer  to  the  ques- 
tion *^  Were  there  any  failures  yesterday  ?  "  "  Not  that  I 
know  of ;  but  I  underatand  there  is  trouble  with  the  Messra. 
Se walls,"  were  adjudged  to  be  libelous  per  ae.  The  learned 
judge,  delivering  the  opinion  of  the  court,  says:  "I  am  in- 
clined to  think  the  words  were  actionable  in  themselves,  be- 
ing spoken  of  the  plaintiffs  as  merchants.  The  witness 
inquired  of  the  defendant,  '  if  there  were  any  failures  yester- 
da}' ; '  to  which  he  replied,  '  Not  that  I  know  of,  but  I  under- 
stand there  is  trouble  with  the  Messrs.  Sewalls.'  This  answer 
in  connection  with  the  interrogation,  was  most  obviously  cal- 
culated to  convey  an  injurious  impression  in  relation  to  the 
mercantile  standing  and  credit  of  the  plaintififs.  The  witness 
had  heard  of  no  failures,  but  he  had  heard  that  the  Sewalls 
were  in  trouble.  Eveiy  pei*son  would  undei^tand  from  this 
expression,  when  used  in  reply  to  such  a  question,  that  the 
Sewalls  were  embari-assed,  were  very  hardly  pressed,  and 
would  probably  fail,  and  such  was  the  sense  in  which  the 
witness  understood  them.  Any  words  which  in  common  ac- 
ceptance imply  a  want  of  credit  or  responsibility,  when 
spoken  of  a  merchant,  are  actionable." 

In  this  case,  the  words  complained  of  are,  "  BiLsinesB 
Changes — McKemie  Lumber  Company,  Denver,  Attached'^ 
What  is  the  plain  infei-ence  from  this  language?  It  is  that  a 
suit  hiis  been   brought  against  the  plaintiffs  upon  a  partner- 
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ship  liability,  a  writ  of  attachment  issued  in  the  case,  and 
the  property  of  the  firm  seized  under  the  writ.  The  impres- 
sion produced  upon  the  mind  of  the  general  reader,  would 
be  that  The  McKenzie  Lumber  Company  had  contracted  an 
indebtedness  which  it  was  unable  or  unwilling  to  pay.  The 
language  tends  to  impeach  the  solvency  of  the  firm,  or  its 
integnty,  or  both,  and  is  calculated  t(»  produce  an  impression 
unfavomble  to  the  business  reputation  of  the  plaintiffs. 
Words  of  similar  import  have  been  held  actionable  when 
spoken  merely,  and  their  circulation  therefore  restricted  ;  but 
when  they  are  printed  in  a  newspaper  with  the  wide  and 
general  patronage  of  the  Denver  Times,  they  must  of  neces- 
sity be  much  more  injurious. 

The  case  of  Woodruff  v.  Brad9treet^  116  N.  Y.  217,  is  cited 
by  defendant's  counsel,  as  announcing  a  rule  which  should 
be  applied  to  this  case ;  and,  tested  by  which,  the  words  un- 
der discussion  here  would  not  be  libelous,  per  se.  That  was 
an  action  for  libel,  founded  upon  the.  publication  by  the  de- 
fendant of  the  following : 

"  Watertown. — Robinson,  J.  S.,  printer,  binder  and  mfr., 
woolens.   Judgment  against  him  and  C.  T.Woodruff,  $4,000." 

The  court,  in  discussing  the  effect  of  these  particular  words, 
say : 

"  The  recoveiy  of  a  judgment  does  not  necessarily  import 
conceded  default  in  payment  of  a  debt.  It  is  a  matter  of 
frequent  observation  that  controversies,  arising  apparently 
out  of  an  honest  difference  of  opinion,  go  into  the  courts  for 
determination.  Litigation  also  not  infrequently  comes  from 
causes  in  which  is  involved  no  personal  credit  or  default. 
Tliere  is  nothing  in  the  defendant's  report  to  indicate  that  the 
judgment  was  produced  by  any  cause  prejudicial  to  the  credit 
of  the  plaintiff,  and  there  is  no  presumption  in  that  respect 
upon  the  subject  in  aid  of  the  action." 

But  the  court  in  speaking  on  the  general  doctrine  applica- 
ble to  such  cases  uses  this  language: 

"The  plaintiff  was  engaged  in  the  business  of  manufactur- 
ing and  selling  brick  in  the  city  of  Watertown.     It  must  be 
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assumed  that  at  the  time  of  the  poblication  he  was  in  good 
financial  and  business  standing,  and  that  the  publication  as 
to  him  was  false.  His  reputation  in  that  respect  was  his 
property,  and  he  had  the  right  to  its  protection  against  def- 
amation. And  any  published  imputation  against  him  in 
that  relation,  which  could  be  so  construed  as  to  import  insol- 
vency,  or  a  condition  of  financial  embari-assment,  would  be 
ground  for  an  action,  because  it  is  the  policy  of  the  law  to 
afford  protection  to  the  credit  of  merchants  and  traders,  for 
reasons  which  it  is  now  unnecessary  to  repeat." 

Thei-e  is  a  manifest  difference  between  that  case  and  this. 
There  is  no  necessary  inference  fit>m  the  language  which  was 
the  subject  of  that  suit,  that  the  judgment  was  on  account 
of  a  default  in  the  payment  of  a  debt.  To  sa}'  that  a  judg- 
ment has  been  recovered  against  a  man,  without  more,  sug- 
gests no  impugnment  of  his  solvency  or  his  integrity ;  and  the 
plain  sense  of  the  woixls  cannot  be  enlai^ed  by  innuendo. 
In  this  case,  however,  the  words  clearly  imply  embarrassment 
in  the  plaintiffs'  partnership  business.  They  will  liear  no 
other  construction.  If  they  convey  the  truth,  there  must 
have  been  a  suit  against  the  firm  ;  the  suit  must  have  been 
brought  upon  an  alleged  firm  liability  ;  and  the  property  of 
the  firm  must  have  l)eeu  taken  in  attachment.  Not  only  is 
suspicion  cast  upon  the  solvency  or  integrity  of  the  firm,  but 
its  property,  which,  together  with  its  reputation,  is  the  founda- 
tion upon  which  its  credit  rests,  is  said  to  be  in  the  custody  of 
an  ofiicer.  The  words  in  question  explain  themselves,  and  in- 
nuendo was  unnecessary.  If  their  natural  tendency  was  not 
to  impair  the  credit  of  the  plaintiffs,  we  are  at  a  loss  to  con- 
jecture what  language  would  have  that  effect.  The  words  are 
clearly  actionable,  and  for  the  purpose  of  mainUiining  the 
suit  it  was  unnecessaiy  to  allege  or  prove  special  damages. 
It  was  therefore  error  to  exclude  the  evidence  of  plaintiffs 
and  instruct  the  jury  to  find  a  verdict  for  the  defendant. 

The  judgment  will  be  reversed. 

Jteversed. 
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The  a.  Gauthier  Decorating  Company,  Plaintiff  in      g  6b» 
Error,  v.  Ham  et  al.,  Defendants  in  Error.  ^l  ^ 


1.  Pbincipal  and  Aoent. 

No  one  is  bound  by  the  acts  of  an  agent  beyond  the  scope  of  his  au- 
thority, nor  by  the  acts  of  one  who,  without  authority,  assumes  to 
be  an  agent 

2.  Estoppel. 

One  who  knowingly  permits  another  to  clothe  himself  with  apparent  au- 
thority, or  who  recognizes  and  adopts  the  acts  of  another  who  has 
assumed  to  be  his  agent  in  such  a  manner  as  to  induce  third  persons 
to  deal  with  the  apparent  agent  on  his  credit,  is  estopped  to  say 
that  such  party  is  not  his  agent,  possessed  of  the  requisite  authority. 

3.  Appearance,  Effect  of. 

An  appearance  by  a  corporation  is,  for  the  purpose  of  the  action,  con- 
clusive evidence  of  its  legal  existence. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  T.  J.  O'DoNNBLL  and  Mr.  W.  S.  Decker,  for  plaintiff 
in  error. 

Mr.  Brinton  Gregory,  for  defendants  in  error^ 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Ham  and  Jones,  partners  in  the  feed  business,  sued  The 
A.  Gauthier  Decorating  Company,  a  corporation,  before  a 
justice,  to  recover  the  amount  of  two  bills  for  hoi-se  feed,  al- 
leged to  have  been  sold  by  them  to  the  Decorating  Company 
in  February  and  March,  1892 ;  and  recovered  judgment,  from 
which  the  defendant  appealed  to  the  county  court,  where 
judgment  was  again  given  for  the  plaintiffs.  The  defendant 
brings  the  case  here  by  writ  of  error. 

In  December,  1891,  and  again  in  January,  1892,  Wright 
Gauthier,  who  was  in  the  employ  of  the  defendant,  ordered 
from  the  plaintiffs  a  bill  of  feed  for  the  defendant.  The  arti- 
cles so  ordered  were  furnished  and  delivered  by  the  plaintiffs 
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to  the  defendant.  In  January,  1892,  the  plaintiffs  presented 
to  the  defendant  their  bill  for  the  goods  furnished  in  Decem- 
ber, and  in  Februarj-,  for  those  furnished  in  January.  Both 
tliese  bills  were  paid  by  defendant's  check  on  The  American 
National  Bank  of  Denver.  On  the  face  of  the  January  check 
WAS  the  memorandum,  *•*'  Ac.  A.  Gauthien"  and  on  the  face 
of  the  Februaiy  check,  the  memorandum,  "  for  A.  Gauthier 
feed  bill,*'  which  memoranda  were  written  on  the  checks  at 
the  time  they  were  drawn.  In  February,  and  the  first  half 
of  March,  the  same  Wright  Gauthier  ordered  additional  goods 
for  the  defendant  from  the  plaintiffs,  which  were  furnished 
as  the  others  had  been.  On  the  first  or  second  of  March,  a 
bill  was  rendered  to  the  defendant  for  the  February  account, 
which  was  retained  by  it  until  after  the  middle  of  the  month. 
The  defendant  then  declined  to  pay  the  bill,  saying  it  had 
nothing  to  do  with  it. 

Wright  Gauthier  had  no  authority  from  the  defendant  to 
order  any  of  the  goods  which  plaintiffs  had  furnished;  he 
was  not  its  agent  for  that  purpose  ;  the  goods  were,  as  it  ap- 
pears, used  by  A.  Gauthier  as  feed  for  his  horses.  This  A. 
Gauthier  was  in  the  service  of  the  defendant,  as  superinten- 
dent of  its  business,  under  a  written  contract,  by  the  terms 
of  which  he  was  to  receive  two  hundred  dollai-s  per  month 
for  his  services  and  the  use  of  three  of  his  hoi-ses  and  wagons ; 
the  horses  and  wagons,  however,  to  be  kept  at  his  expense. 
This  arrangement  with  A.  Gauthier  was  unknown  to  the 
plaintiffs,  who  supposed  from  the  fact  of  the  bills  being  paid 
by  the  defendant,  that  the  goods  were  properly  chai-geable 
to  it. 

Counsel  for  defendant  refer  us  to  the  well  established  doc- 
trine that  corporations  are  bound,  and  bound  only,  by  the 
acts  and  contracts  of  their  agent,  done  and  made  within  the 
scope  of  their  authority.  This  is  unquestionable  law ;  and  in  so 
far  as  a  principal  may  be  affected  by  the  acts  of  an  agent,  or 
assumed  agent,  the  application  of  the  rule  is  not  confined  to 
corporations ;  it  includes  all  principals ;  so  that  it  may  be 
said  generally,  that  no  principal  is  bound  by  the  acts  of  an 
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agent  outside  of  the  authority  conferred ;  or  by  the  acts  of 
one  who  assumes  to  be  an  agent  and  is  without  authority. 
But  while  this  is  true,  cases  frequently  arise,  in  which,  not- 
withstanding no  direct  authority  was  ever  given,  it  would 
be  inequitable  to  permit  its  existence  to  be  denied.  One 
cannot,  even  negligently,  mislead  another  to  his  prejudice, 
and  escape  the  consequences  by  disavowing  his  own  acts ; 
and  if  he  permits  anotlier  to  clothe  himself  with  an  apparent 
authority,  or  recognizes  or  adopts  the  acts  of  a  party  who 
has  assumed  to  be  his  agent,  in  such  manner  as  to  induce 
third  persons  to  believe  in  the  existence  of  the  authority  and 
the  agency,  and,  so  believing,  to  deal  with  such  apparent 
agent  on  the  credit  of  the  principal,  he  will  be  estopped  to 
say  that  such  party  was  not  his  agent  and  in  possession  of 
the  requisite  authority.  This  is  evidently  the  theory  upon 
which  the  plaintiffs  rely  for  an  affirmance  of  their  judgment, 
because  tliey  make  no  claim  that  Wright  Gauthier  was  in 
possession  of  any  actual  authority  in  the  premises  ;  but  their 
proofs  are  insufficient  for  the  purpose.  It  clearly  enough  ap- 
pears that  the  goods  were  ordered  for  the  defendant,  and  a 
portion  of  them  paid  for  by  it ;  but  there  is  no  evidence  that 
the  defendant,  at  the  time  it  made  the  payments,  knew  that 
the  plaintiffs  believed  it  to  be  the  real  purchaser.  Such 
knowledge  is  essential  to  an  estoppel  or  a  ratification.  If  the 
bills  which  were  paid  were  made  out  in  the  name  of  the  de- 
fendant, in  such  manner  as  to  indicate  that  the  plaintiffs 
supposed  they  were  dealing  with  it,  that  fact  would  probably 
be  sufficient  to  charge  it  with  knowledge,  or  at  least  to  put 
it  upon  inquiry.  The  bills  upon  which  this  suit  was  brought 
are  made  out  in  that  way,  but  there  is  no  evidence  as  to  the 
form  of  the  bills  which  were  paid.  They  were  receipted  by 
the  plaintiffs  and  left  with  the  defendant.  Proper  legal 
steps  should  have  been  taken  to  compel  their  production  in 
court,  and  if  these  had  been  unsuccessful,  parol  evidence  of 
their  contents  would  have  been  received.  The  memoranda 
upon  the  checks,  while  they  might  indicate  some  private  un- 
derstanding between  the  defendant  and  A.  Gauthier  as  to 
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the  disposition  of  the  goods,  were  no  notice  to  the  plaintiffs 
that  the  goods  were  not  purchased  on  the  defendant's  ac- 
count. 

The  plaintiffs  were  permitted,  over  the  objection  of  the 
defendant,  to  prove  its  incorporation  by  parol.  This  was 
error.  Such  proof  can  be  made  only  by  an  authenticated 
copy  of  its  charter  or  certificate  of  incorporation.  But  the 
error  was  in  no  way  prejudicial  to  the  defendant.  The  de- 
fendant appeared  and  defended  the  suit  in  the  justice  court 
The  judgment  there  recites  such  appearance.  It  appealed 
from  this  judgment  to  the  county  court,  and  gave  an  appeal 
bond,  executed  in  its  behalf  by  its  officer,  apparently  author- 
ized for  that  purpose.  It  appeared  in  the  county  court, 
cross-examined  witnesses  and  introduced  evidence.  It  thus 
admitted  its  corporate  existence,  for  if  it  had  no  existence  it 
could  not  appear.  It  did  more.  The  effect  of  its  appeal 
bond  was  an  affirmation  of  its  incorporation,  and  it  wa!s  in 
the  county  court  by  virtue  of  such  affirmation.  If  a  corpo- 
ration appears  to  a  suit,  it  cannot  deny  its  own  existence ;  and 
such  appearance  is  conclusive  evidence  of  its  legal  existence 
for  the  purposes  of  the  pending  case.  -S.  iJ.  Co.  v,  Shirley^ 
20  Kan.  660 ;  Seaton  v.  R.  B,  Co.,  56  Mo.  416. 

Proof  of  its  incorporation  was  therefore  unnecessary,  and 
it  suffered  no  harm  from  the  incompetent  evidence  admitted ; 
but  because  of  the  deficiency. in  the  evidence,  which  we  have 
mentioned,  the  judgment  must  be  reversed. 

Meversed. 


EsKRTDGE,  Appellant,  v.  RusHWORTHETAii-i  Appellees. 

1.  Receiver. 

A  receiver  is  a  trustee  and  an  officer  of  the  court,  is  charged  with  the 
duty  of  managing  the  estate  intrusted  to  his  care  with  due  regard 
to  the  rights  of  the  litigants,  and  in  such  manner  as,  according  to 
his  best  judgment,  to  preserve  what  has  been  committed  to  his 
care  and  bring  it  into  court. 
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2.  Same. 

Ordinarily  a  receiver  wou]d  have  no  right  to  carry  on  a  mercantile  busi- 
ness of  which  he  had  been  put  in  charge,  otherwise  than  to  dispose 
of  the  property  turned  over  to  him  for  the  best  price  possible,  and 
produce  the  funds  for  the  benefit  of  those  entitled  to  them. 

3.  Same. 

The  litigants  are  concluded  as  to  what  a  receiver  does  under  an  order 
entered  by  consent,  providing  his  acts  are  brought  within  the  scope 
of  the  order,  and  he  is  not  by  evidence  aliunde  shown  to  have  been 
guilty  of  misconduct. 

4.  Same. 

Where  an  order  appointing  a  receiver  provided  that  he  might  continue 
the  business  of  a  certain  store  and  **  replenish  the  stock  therein  from 
the  moneys  received  until  said  stock  can  be  sold  at  a  good  and  rea- 
sonable price,  that  none  of  the  goods  should  be  sold  at  public  auc- 
tion, but  be  disposed  of  in  the  course  of  trade,'*  he  is  fully  authorized 
to  carry  on  the  biuiness  of  the  store,  and  buy  whatever  in  his  judg- 
ment, reasonably  and  prudently  exercised,  should  be  essential  to  the 
execution  of  the  terms  and  evident  purpose  of  the  order. 

Appeal  from  the  District  Court  of  Conejoz  County. 

Mr.  Ira  J.  Bloomfield  and  Mr.  Rtjpus  K.  Brown,  for 
appellant. 

Mr.  Charles  A.  Johnson  and  Mr.  Adair  Wilson,  for 
appellee. 

BisSELL,  P.  J.,  delivered  the  opinion  of  the  eoui-t. 

The  case  presented  by  this  appeal  lies  within  very  narrow 
limits,  and  the  determination  of  one  question  will  settle  the 
rights  of  the  appellant.  A  short  statement  of  the  history  of 
the  case  preceding  the  entry  of  the  judgment  complained  of 
is  essential  to  render  the  decision  intelligible. 

In  1889,  Rushworth  and  Smith  fell  out  concerning  a  busi- 
ness which  they  had  been  carrying  on  at  La  Jara,  in  Conejos 
county.  Rushworth  brought  a  suit  against  Smith,  alleging  a 
copartnership,  praying  an  accounting,  a  dissolution  and  a 
winding  up  of  the  affairs  of  the  concern.  Smith  took  issue 
as  to  the  existence  of  the  copartnership,  and  likewise  brought 
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a  suit  against  Rush  worth  to  recover  certain  moneys  which  he 
claimed  to  be  due  on  sundry  transactions  between  them. 
After  these  suits  wei-e  bi*ought,  the  issue  as  to  the  existence 
of  the  copartnership  was  submitted  to  a  jury,  which  found 
this  fact  against  Smith,  and  thus  established  the  existence  of 
the  firm.  Subsequently  the  two  suits  were  consolidated,  for 
it  was  conceded  apparently  that  if  there  was  a  firm.  Smith's 
claims  against  Rush  worth  concerned  the  partnership  business. 
After  the  consolidation,  Rushworth^s  interlocutory  applica- 
tion to  appoint  a  receiver  to  take  charge  of  the  film's  affairs 
and  wind  up  the  business  was  submitted,  and  by  stipuhition 
of  the  parties  Lorenzo  D.  Eskridge  was  in  August,  1889,  ap- 
pointed that  I'eceiver.  The  order  of  appointment  contained 
this  clause,  '^  and  it  is  further  ordered  and  decided  that  the 
said  receiver  may  continue  the  business  of  the  La  Jara  store 
and  replenish  the  stock  therein  from  the  moneys  received, 
until  said  stock  can  be  sold  at  a  good  and  reasonable  price." 
The  sole  difference  between  the  parties  to  this  suit  is  over 
the  interpretation  of  that  clause.  It  appears  that  immediately 
after  the  parties  agreed  upon  the  order,  Mr.  Eskridge  took 
possession  of  the  store,  aud  became  what  might  well  be  termed 
a  *^  country  merchant."  He  employed  the  usual  and  neces- 
sary help  to  aid  in  his  business,  and  proceeded  to  sell  and 
dispose  of  the  stock  in  the  ordinary  course  of  trade,  and,  to 
further  his  purpose  and  what  he  conceived  to  be  the  intent 
of  the  order,  he  replenished  the  stock  from  time  to  time  by 
the  purchase  of  such  goods  as  were  essential  to  the  carrying 
on  of  the  business  at  the  stoi*e.  These  goods  were  not  gen- 
erally bought  for  cash,  but  as  is  the  custom  of  merchants  on 
the  usual  thirty  days  time,  and  ultimately  as  the  bills  came 
in  they  were  liquidated  out  of  the  proceeds  of  the  sales.  It 
is  this  circumstance  which  has  led  to  the  dispute.  The  busi- 
ness was  carried  on  until  the  coui-t  met  at  the  ensuing  term 
in  the  following  June,  when  the  receiver  was  called  upon  for 
a  report.  He  filed  a  statement  under  the  order  and  at  various 
times  amended  it,  until  he  had  placed  on  file  some  six  or 
seven  statements  concerning  the  execution  of  his  trust.     The 
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court  made  sundry  orders  concerning  the  matter,  and  finally 
in  May,  1892,  which  was  about  three  years  after  the  original 
appointment,  found  that  there  was  due  from  him  the  sum  of 
41,179.75,  which  he  was  directed  to  pay  into  court  by  the 
11th  of  July,  1892,  for  the  benefit  of  whomsoever  might  be 
entitled  to  it.  It  will  be  seen  that  the  controveray  over  the 
admin istmtion  of  the  trust  had  been  continued  some  two 
years  before  this  final  result  was  reached.  In  making  the 
order,  the  court  held  that  Eskridge  was  without  authoiity  to 
buy  the  goods  with  which  he  had  replenished  the  stock,  and 
that  he  had  in  violation  of  his  trust  bought  the  goods  on 
credit,  and  was  therefore  disentitled  to  any  allowance  because 
of  these  purchases,  or  to  any  allowance  for  the  proportionate 
disbursements  attendant  upon  their  disposition.  In  other 
words,  the  court  adjudged  that  in  winding  up  the  estiite,  and 
settling  the  accounts  of  the  receiver,  he  was  to  be  charged 
with  the  goods  which  came  into  his  hands  originally,  the 
moneys  which  he  had  collected  on  account  of  the  debts  due 
the  firm,  and  was  only  to  be  credited  with  such  proportion  of 
his  subsequent  outlay  as  that  result  might  bear  to  the  sum 
total  of  the  business.  As  the  court  put  it,  these  matters 
stood  in  the  ratio  of  six  to  twenty-three,  and,  in  reference  to 
all  his  expenditures  and  transactions,  the  court  computed 
the  result  on  such  basis,  and  concluded  that  he  owed  the  es- 
tate f  1,179.75. 

There  will  be  no  attempt  whatever  to  state  the  accounts 
of  the  receiver  with  the  estate  on  the  basis  of  the  informa- 
tion which  is  contained  in  the  record.  This  labor  will  be 
devolved  upon  the  court  below,  which  has,  or  can  acquire, 
complete  data  for  the  determination  of  the  lights  of  the  par- 
ties under  the  rules  which  we  may  announce.  The  status  of 
a  receiver  is  well  settled  in  the  law.  He  is  a  trustee  and  an 
officer  of  the  court,  he  is  chjirged  with  the  duty  of  managing 
the  estate  intrusted  to  his  care,  and  he  must  see  to  it  that 
this  duty  is  performed  with  due  regard  to  the  rights  of  the 
litigants,  and  in  such  manner  as  according  to  his  best  judgment 
to  preserve  and  bring  into  court  what  has  been  committed  to 
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his  care.  It  would  ordinarily  be  true  that  he  would  have  no 
right  to  carry  on  a  mercantile  business  of  which  he  had  been 
put  in  charge,  otherwise  than  to  dispose  of  the  property  turned 
over  to  him  for  the  best  price  possible,  and  produce  the  funds 
for  the  benefit  of  those  entitled  to  them.  Should  he  do  other- 
wise, he  doubtless  would,  in  the  absence  of  express  authority, 
be  liable  for  any  damage  which  might  occur.  But  the  present 
case  is  not  brought  within  the  scope  of  that  very  well  recog- 
nized rule.  The  only  pei^son  contending  for  the  enforcement 
of  the  order  is  Smith,  one  of  the  litigants,  and  he  cannot  be 
heard  to  complain  of  what  the  receiver  did  without  some  other 
showing  than  that  in  the  record.  The  order  under  which  Esk- 
ridge  was  appointed  and  which  gave  him  authority  to  act  was 
entered  by  consent.  The  parties  are  bound  by  its  terms. 
They  are  concluded  as  to  what  Eskridge  did  under  it,  provid- 
ing his  acts  can  be  brought  within  the  scope  of  the  order,  and 
he  is  not  by  the  evidence  aliunde  shown  to  have  been  guilty 
of  misconduct.  This  last  suggestion  may  be  removed  from 
our  consideration,  since  the  court  expressly  finds  that  what  he 
did  was  under  misapprehension  of  the  orders  of  the  court,  and 
that  there  was  in  his  doings  no  element  of  misfeasance  or  mal- 
feasance. The  naked  question  then  remains  whether  the  or- 
der justified  the  receiver  in  buying  the  goods  as  he  did,  and 
carrying  on  the  ti-ade  regardless  of  the  result.  This  conclu- 
*  sion  seems  to  us  irresistible.  In  addition  to  the  specific  pro- 
vision already  recited,  the  order  directed  that  none  of  the 
goods  or  property  of  the  partnerahip  should  be  sold  at  public 
auction,  and  ordered  that  they  should  be  disposed  of  in  the 
couree  of  trade,  and  that  the  debts  should  be  liquidated  from 
the  moneys  arising  from  such  sales  of  the  property.  When 
we  remember  that  the  order  specifically  directed  the  receiver 
to  replenish  the  stock,  and  continue  the  business  of  the  store 
and  dispose  of  the  goods  in  due  courae  of  trade,  we  must  find 
that  he  was  fully  authorized  to  carry  on  the  business  of  the 
store  and  buy  what,  in  his  judgment,  reasonably  and  prudent- 
ly exercised,  should  be  essential  to  the  execution  of  the  terms 
and  evident  pui-pose  of  the  order.     So  far  as  we  are  now  ad- 
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vised  from  the  present  record  this  was  all  that  he  did,  and  he 
was  entitled  on  the  showing  which  he  made  to  have  his  ac- 
count so  taken  and  stated  as  to  include  his  purchases,  and 
the  expenses  ordinarily  and  necessarily  incident  to  the  carry- 
ing on  of  the  business.  This  interpretation  put  upon  the  or- 
der is  all  that  seems  essential  to  enable  the  district  court  to 
properly  state  the  account,  so  as  to  do  justice  and  equity  as 
between  the  parties.  There  is  not  enough  in  the  record  to 
enable  us  to  say  what  sum  ought  to  be  allowed  the  receiver 
for  his  compensation.  It  is  always  true  that  wherever  a  per- 
son is  put  in  charge  of  property,  to  preserve  it  pendente  lite^ 
and  to  dispose  of  it  and  bring  the  proceeds  into  court,  he  is 
entitled  to  a  reasonable  and  fair  compensation  for  the  work 
which  he  does.  Since,  in  this  case,  the  receiver  was  ordered 
to  continue  the  business  and  to  carry  it  on  for  the  benefit  of 
the  parties,  he  is  entitled  to  a  fair  remuneration  for  his  labor. 
Whether  the  percentage  which  the  court  fixed  would,  under 
our  interpretation  of  the  duties  and  rights  of  the  receiver,  be 
deemed  reasonable,  we  are  not  advised.  There  is  not  enough 
before  us  to  enable  us  to  determine  what  that  compensation 
should  be,  and  we  can  only  suggest  that  if  the  whole  transac- 
tion is  found  to  be  fair  and  free  from  misfeasance,  and  the 
trust  was  exercised  with  that  reasonable  prudence  which  a 
receiver  is  bound  to  exercise,  the  compensation  allowed  would 
not  appear  commensurate  with  the  labor.  The  court,  of  course, 
under  well  settled  principles,  is  bound  to  take  into  considera- 
tion the  manner  in  which  the  trust  has  been  executed,  and  is 
quite  at  liberty,  upon  adequate  showing  in  that  regard,  to 
either  limit  the  pay  or  withliold  it  altogether.  That  the  court 
may  be  fully  advised  as  to  our  conclusions  of  the  proper  basis 
on  which  to  proceed  to  enter  the  proper  order,  we  will  further 
suggest  that,  in  our  judgment,  the  receiver  should  not  be 
charged  with  the  losses  which  resulted  from  the  ultimate  sale 
of  the  goods  by  auction.  The  goods  were  so  sold  by  the  di- 
rect order  of  the  court,  and  the  parties  are  bound  by  the  con- 
sequences of  the  order  which  they  procured  to  be  entered. 
Since  we  have  holden  the  goods  which  the  receiver  purchased 
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a  part  and  parcel  of  his  ti-ust,  the  loss  on  the  sale  of  them 
would  as  legitimately  become  a  part  of  his  final  account  as 
any  loss  which  may  have  occurred  in  the  sale  of  the  stock 
which  originally  came  into  his  possession.  This  is  enough  to 
indicate  to  the  court  the  basis  on  which  the  account  should 
be  taken  and  stated.  No  other  question  is  presented  by  the 
record,  and  no  niattei-s  have  been  considered  or  discussed  by 
counsel  in  their  briefs,  save  those  which  turn  upon  the  proper 
construction  and  considei-ation  of  this  order,  and  its  proper 
construction  is  therefore  the  only  matter  decided  by  the  court. 
The  order  will  be  reversed,  with  directions  to  the  court  be- 
low to  further  proceed  in  conformity  with  this  opinion. 

Meveraed, 


<*•»» 


The  Republican  Publishing  Company,  Appellant,  v. 

Miner,  Appellee. 

1.  LiBBii — ^Innuendo. 

The  office  of  an  innuendo  in  pleading  a  libel  is  to  explain  the  defend- 
ants meaning  in  the  language  employed,  and  to  show  how  it  relates 
to  the  plaintiff.  When  the  meaning  of  the  language  is  plain  no 
innuendo  is  required. 

2.  Samb. 

Where  the  meaning  of  the  language  is  not  apparent,  and  an  explanation 
is  necessary,  the  innuendo  is  used  to  express  the  plaintiffs  con- 
struction of  the  words,  but  it  cannot  enlarge  or  vary  their  sense, 
and  it  is  of  no  avail  unless  the  words  to  which  it  is  applied  have  a 
violent  presumption  of  the  innuendo. 

8.  Libel  defined. 

a  libelous  publication  is  one  which  charges  or  imputes  to  any  person 
that  which  rendei*8  him  liable  to  punishment;  or  which  is  cal- 
culated to  make  him  the  subject  of  hatred,  odium,  contempt  or 
ridicule. 

4.  BmECT  Charges,  not  essential. 

A  publication,  the  obvious  tendency  of  which,  taken  as  a  whole,  is  to 
fasten  suspicion  of  guilt  of  a  felony  upon  the  plaintiff,  is  actionable, 
although  the  article  contains  no  direct  charge. 
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5.  JusnFicATioir.  . 

In  an  action  for  libel,  the  publication  in  a  newspaper  of  rumors  is  not 
justified  by  the  fact  that  such  rumors  existed. 

Appeal  from  the  District  Court  of  Arapahoe  Count}/. 

Mr.  L.  B.  France,  for  appellant. 

Mr.  M.  B.  Carpenter,  and  Mr.  J.  H.  Croxton,  for  ap- 
pellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  libel,  brought  by  Eliza  J.  Miner 
against  The  Republican  Publishing  Company.  The  only 
question  to  be  determined  relates  to  the  sufficiency  of  the 
complaint.  The  defendant  moved  in  arrest  of  judgment  for 
the  reason  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  the  alleged  libelous 
words  set  forth  are  not  actionable  per  se.  The  motion  was 
denied  and  judgment  entered  on  the  verdict.  This  action  of 
the  court  is  the  subject  of  the  only  errors  assigned. 

The  following  is  a  copy  of  the  alleged  libeloqs  publication, 
as  set  forth  in  the  complaint,  together  with  the  innuendoes 
of  the  pleader : — 

'*A  FIENDISH  ACT. 

"An  Attempt  at  Murder  by  the  Poisoning  of  the 

Family  oy  J.  T.  Potter. 

"  Eight  persons^  after  partaking  of  a  meal^  are  stricken  down  hy 
sickness^  which  proves  to  have  been  caused  by  arsenic  admin- 
istered in  food, — The  hidden  mystery  connected  with  the 
affair, — Condition  of  the  patients, 

"  One  of  the  most  desperate  attempts  at  murder  the  crim- 
inal annals  of  Aiapahoe  county  record  was  made  yesterday 
morning  in  the  family  of  James  T.  Potter,  an  old  citizen  of 
Denver,  residing  at  No.  865  Lawrence  street,  by  means  of 
arsenical  poisoning.     The  facts  in  the  case  betray  a  most 
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deplorable  condition  of  affaii's,  and  indicate,  if  their  estab- 
lishment can  be  judiciously  reached,  the  presence  of  a  dan- 
gerous member  of  the  community,  whose  apprehension  and 
confinement  should  be  at  once  directed  by  the  authorities. 
At  an  early  hour  on  Monday  morning,  the  would-be  victim 
of  crime  with  his  family — consisting  of  a  wife  and  children, 
a  married  daughter  with  her  children,  and  servant  girl — 
breakfasted,  after  which  Mr.  Potter,  who  is  in  the  employ  of 
the  Denver  and  South  Park  road,  proceeded  to  his  business. 
Nothing  occurred  to  disturbed  the  harmony  of  the  household 
until  about  9  o'clock.  About  that  time  Dollie  Wilson,  em- 
ployed in  tite  family,  complained  of  feeling  unwell,  and,  at 
the  suggestion  of  Mrs.  Potter,  abandoned  her  household 
duties  and  retired.  Nothing  of  any  serious  character  was 
apprehended,  and  it  was  thought  her  illness  would  be  suc- 
ceeded by  convalescence.  Half  an  hour  later  one  of  the 
children  of  the  family  was  sent  to  Miss  Wilson's  room  to 
ascertain  her  condition,  and  if  there  was  anything  she  re- 
quired. Upon  opening  the  door  of  her  apartment  the  youth- 
ful messenger  was  startled  at  the  spectacle  which  greeted 
her  gaze.  The  occupant  was  discovered  prone  upon  the  bed, 
her  eyes  gazing  into  vacancy,  her  form  transfixed,  great 
drops  of  perspiration  exuding  from  her  brow,  and  the  unfor- 
tunate woman  apparently  in  the  final  pangs  of  dissolution. 
The  alcinn  was  at  once  given,  and  such  remedies  administered 
as  the  limited  resources  of  the  house  in  that  behalf  afforded. 
While  means  for  her  revival  were  being  employed.  Mi's. 
Bradford,  a  daughter  of  Mr.  Potter,  on  a  visit  to  her  parents, 
was  seized  with  pains  in  the  back,  followed  b}*^  profuse  vom- 
iting and  other  symptoms  of  poison,  and  was  compelled  to 
retire  to  her  room,  when-  she  became  so  violently  ill  that  for 
the  time  being  her  life  was  despaired  of.  Soon  after,  her  two 
children  were  similarly  afflicted,  and  while  they  were  being 
cared  for  by  Mi-s.  Potter,  that  lady,  with  her  four  children, 
were  compelled  to  jueld  and  take  to  their  beds.  In  the 
meantime  Mi\  Potter  had  departed  the  city  for  Dome  Rock, 
a  station  on  the  Denver  and  South  Park  road,  on  official 
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business.  He  reached  his  destination  almost  at  the  hour  his 
family  was  attacked,  and  whQe  employed  in  the  pursuit  of 
the  object  of  his  mission  was  suddenly  attacked  with  pains 
of  the  most  violent  character,  investing  his  entire  system, 
accompanied  by  vomiting  and  the  attendant  indication  of 
poison.  With  the  greatest  eflEort  he  was  able  to  reach  the 
shelter  of  a  tree,  and  his  symptoms  increasing  in  violence,  he 
determined  to  gain  the  station  and  proceed  home  before  he 
was  incapacitated  from  travel.  In  this  he  was  successful. 
He  made  out  to  reach  the  cars,  which  he  boarded  and  came 
to  Denver,  arriving  in  the  city  late  in  the  afternoon.  En 
route  hither  his  pains  continued,  but  with  the  aid  of  friends 
he  was  supported  until  his  destination  was  reached,  when  he 
was  driven  to  his  home  and  found  his  family  as  above  de- 
scribed, every  room  in  his  house  being  allotted  to  the  occu- 
pation of  an  invalid,  none  of  whom  had  thus  far  received 
medical  attendance.  Upon  his  arrival,  Mrs.  Potter,  by  a 
wonderful  exercise  of  will,  arose  from  her  bed  of  sickness 
and  ministered  to  his  necessities.  Late  in  the  day  neighbors, 
who  had  been  attracted  by  the  strange  occurrences  of  the 
day,  called  to  ascertain  the  cause,  and,  learning  the  con- 
dition of  affaii's,  improvised  means  at  once  for  their  comfort 
and  recovery.  Mr.  Hurd,  a  son-in-law  of  the  aflBicted  family, 
came  soon  after,  and,  uniting  his  exertions  with  those  of 
otheii},  soon  had  the  invalids  in  a  condition  of  comparative 
quiet,  though  the  symptoms  manifested  still  continued  and 
refused  to  yield  to  such  medicaments  as  had  been  adminis- 
tered. At  one  o'clock  yesterday  morning  Dr.  McBeth,  the 
family  physician,  reached  the  afflicted  family,  and,  after  a 
careful  diagnosis,  decided  the  entire  household  were  suffering 
from  the  effects  of  arsenical  poison.  He  began  a  treatment 
at  once  to  counteract  its  effect,  and  was  greeted  with  but 
limited  results  at  first,  but  assisted  by  those  who  had  been 
summoned  in  view  of  the  entire  absence  of  nurses,  he  per- 
severed, and  by  daylight  had  so  far  succeeded  in  his  objects 
that  the  patients,  with  the  exception  of  Miss  Wilson,  were 
pronounced  in  a  fair  way  of  recovery. 
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^*  The  cause  of  this  mysterious  attempt  at  the  murder  of  a 
prominent  and  influential  famil3%  as  stated,  was  nrseiiic,  and 
an  investigation  of  the  means  by  which  it  could  have  been 
introduced  into  the  household  was  begun.     The  house  is  sup- 
plied with  water  by  the  Holly  system,  and  on  examination 
of  the  hydrant,  disclosed  the  presence  of  what  remained  of  a 
coating  of  white  powder,  lining  the  escape  pipe  for  several 
inches  from  its  mouth.     Last  evening  a  reporter  of  the  Repub- 
lican called  at  the  residence  of  the  familv  and  witnessed  a 
most  pitiful  spectacle.     Mr.  Potter  was  found  in  bed,  still 
'  suffeiing  great  pains,  but  hopeful  that  he  would  survive  the 
attack.     Mrs.  Bradford,  though  up  and  alx)ut,  was  moaning 
with  pain  and  apparently  enduring  great  suffering.     Her 
children,  with  those  of  Mrs.  Potter's  household,  were  entirely 
convalescent,  while  Miss  Wilson  was  still  confined  to  her  bed 
with   chances   of   recovery   probable,   rather   than    certain. 
Taken  all  in  all,  the  situation,  while  more  encouraging  than 
could   have   been   expected,  was   the   reveree   of  cheerful, 
(meaning  that  an  attempt  had  been  made  to  commit  the 
crime  of  murder  upon  the  family  of  J.  T.  Potter  by  poison.) 
^^  In  search  of  the  author  of  this  deplorable  state  of  affairs, 
the  reporter  had  his  attention  directed  to  a  woman  residing 
in  the  neighborhood,  who  is  known  under  the  historic  pseu- 
donym of  '  Lucretia  Borgia '  (meaning  this  plaintiff),  though 
more  familiar  to  her  neighbors  and  officers  of  the  law  as  Liza 
Miner  (meaning  Eliza  J.  Miner,  plaintiff  in  this  action). 
She.(i^6aning  this  plaintiff)  is  said  to  have  attempted  her 
own  life  on  one  or  more  occasions,  failing  in  which  she  (mean- 
ing this  plaintiff)  has  supplied  the  craving  for  death,  by 
scattering  what  is  supposed  to  have  been  poison  about  the 
neighborhood,  to  the  death  of  dogs,  chickens  and  household 
pets.     The  Borgia  of  the  fourteenth  centuiy  is  represented 
as  having  been  beautiful  as  the  phantom  of  a  dream — tall  and 
commanding,  with  a  form   of   matchless  sj^mmetry.     The 
modern  Borgia  (meaning  this  plaintiff)  is  diametrically  the 
reverse  in  nearly  every  instance.     With  regard  to  the  alleged 
type  of  that  character  suspicioned  in  this  case  (meaning  this 
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plaintiff),  the  reporter  is  unable  to  define  her  excellencies  or 
deficiencies,  for  last  night  she  (meaning  this  plaintiff)  was 
invisible.  The  neighbors  speak  of  her  (meaning  this  plain- 
tiff) as  one  who  has  been  guilt}'  of  eccentiicities  that  can  be 
accounted  for  on  no  other  hypothesis  than  insanity.  A  Mrs. 
Stearns  insists  that  she  (meaning  this  plaintiff)  poisoned  her 
cow  in  the  spring  of  1881,  and  that  upon  repeated  occasions 
she  has  witnessed  her  (meaning  this  plaintiff)  scattering  sub- 
stance on  potato  parings,  vegetables,  etc.,  which,  upon  exam- 
ination, she  found  to  be  ground  glass.  On  yesterday  morning 
Mrs.  Stearns  found  a  couple  of  ham  bones  tied  in  a  paper, 
upon  which  had  been  sprinkled  a  white  powder,  with  the 
nature  of  which  she  was  ignorant.  A  piominent  citizen  re- 
siding in  the  neighborhood  mentioned  a  circumstance  which 
came  under  his  observation  several  years  ago.  Capt.  Hen- 
dei'son  and  lady,  employed  in  Snyder  &  Strong's  book  store, 
rented  rooms  of  the  Miner  woman  (meaning  this  plaintiff), 
who  warned  them  to  vacate,  and  they  refusing,  she  (meaning 
this  plaintiff)  prepared  a  composition  of  brimstone,  etc.,  which 
she  (meaning  this  plaintiff)  fired  in  the  hall  while  Mi's.  Hen- 
derson was  asleep.  The  latter  was  awake  during  the  smudg- 
ing of  the  combustibles,  and  nairowly  escaped  with  her  life. 
The  woman  (meaning  this  plaintiff)  subsequently  stated  to 
Mrs.  Nichols,  residing  in  the  vicinity,  that  it  was  her  inten- 
tion to  obtain  possession  of  the  rooms,  even  if  she  (meaning 
this  plaintiff)  was  obliged  to  do  so  at  the  sacrifice  of  life. 

"  It  may  be  anything  or  nothing,  her  (meaning  this  plain- 
tiff's) alleged  complicity,  but  the  one  thing  certain  about  it 
all  is  that  Mr.  Potter's  family  have  been  poisoned  (meaning 
that  the  plaintiff  herein  poisoned  the  Potter  family,  and  at- 
tempted to  commit  the  crime  of  murder),  and  it  seems  to  be 
the  duty  of  the  officers  to  seek  out  and  punish  the  guilty 
party  or  parties  (meaning  that  the  plaintiff  herein  had  at- 
tempted to  commit  the  crime  of  murder  by  poisoning  the 
family  of  J.  T.  Potter,  and  should  be  punished  according  to 
the  statute  of  the  state  of  Coloi-ado)." 

The  objections  to  the  complaint,  urged  by  defendant's  coun- 
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sel,  are,  fii-st,  that  the  article  complained  of  nowhere  charges 
the  plaintiflF  with  the  commission  of  any  crime  or  offense,  but 
is  a  statement  merely  of  rumors  existing  in  the  neighborhood; 
and,  second,  that  the  innuendo  with  which  the  complaint  con- 
cludes assumes  that  the  publication  charges  the  plaintiff 
with  the  violation  of  a  stJitute,  when  there  was  no  statute  of 
this  state  defining  the  act  mentioned  in  the  innuendo  as  a 
crime  or  offense ;  that  to  charge  one  with  an  attempt  to  do 
an  act  is  not  actionable  unless  special  damage  be  alleged; 
and  that  the  plaintiff  is  bound  by  the  innuendo. 

The  office  of  an  innuendo  in  pleading  is  to  explain  the  de- 
fendant's meaning  in  the  language  employed,  and  also  to  show 
how  it  relates  to  the  plaintiff,  when  that  is  not  clear  on  its 
face.  It  is  not  permitted  to  put  upon  the  words  a  construc- 
tion which  they  will  not  bear,  or  alter  or  enlarge  their  sense. 
It  is  only  where  the  words  are  not  prima  fade  libelous  that  aii 
innuendo  is  necessary ;  so  that  where  the  meaning  of  the  lan- 
guage is  plain,  and  bears  its  own  interpretation  upon  its  face, 
no  innuendo  is  required.  Where  the  meaning  is  not  thus 
apparent)  and  an  explanation  is  necessary,  the  innuendo  » 
used  to  express  the  plaintiff's  construction  of  the  words;  but 
it  cannot  enlarge  or  vary  their  sense,  and  is  of  no  avail  unless 
the  words  to  which  it  is  applied  have  a  violent  pi-esumption 
of  the  innuendo.  Castleman  v.  Hohhs^  Cro.  Eliz.  428.  But 
in  such  case  the  plaintiff  must  abide  by  the  interpretation  he 
has  given ;  he  cannot  abandon  it  and  adopt  another. 

Where,  however,  the  obvious  import  of  the  words  them- 
selves is  libelous,  and  no  construction  is  needed,  then  the  in- 
nuendo, if  there  be  one,  is  superfluous;  and  no  matter  how 
much  violence  it  may  do  to  the  language  it  purports  to  con- 
strue, it  may  be  rejected  as  surplusage.  The  complaint  is 
good  without  it.  Carter  v.  Andrews,  33  Mass.  1 ;  Kram  v. 
Sentinel  Co.,  60  Wis.  425 ;  Bain  v.  Myrick,  88  Ind.  137. 

If  the  result  of  an  examination  of  the  article  complained 
of  is  that  it  is  actionable  upon  its  face,  then  the  innuendo 
becomes  immaterial,  and  a  decision  of  any  question  raised 
upon  it  will  be  unnecessary. 
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A  libelous  publication  is  one  which  charges  or  imputes  to 
any  person  that  which  rendera  him  liable  to  punishment ;  or, 
which  is  calculated  to  make  him  the  subject  of  hatred,  odium, 
contempt  or  ridicule.  Republican  Pub,  Co.  v.  Mosman^  15 
Colo.  399 ;  White  v.  Nichols,  3  How.  U.  S.  266 ;  Hlllhouse  v. 
Dunning^  6  Conn.  407  ;  Colbi/  v.  ReynoldB,  6  Vt.  489;  Dex- 
ter V.  Spear,  4  Mason,  115 ;  1  Hilliard  on  Torts,  ch.  VII,  §  13. 

Testing  the  publication  in  question  by  this  definition,  we 
have  no  hesitation  in  pronouncing  it  libelous  on  its  face.  It 
announces  in  startling  headlines  the  commission  of  a  fiendish 
act — an  attempt  at  murder,  by  the  poisoning  of  the  family  of 
James  T.  Potter.  It  proceeds  to  give  the  details  of  the  atroc- 
ity, alleges  a  search  for  the  author,  and  directs  public  atten- 
tion to  the  plaintiff  in  such  manner  as  would  naturally  cause 
suspicion  to  rest  upon  her  as  the  would-be  murderess.  There 
is  no  direct  charge,  but  there  is  insinuation,  which  may  be 
equally  injurious.  A  suspicion,  instilled  into  the  minds  of 
the  public,  that  the  diabolical  attempt  at  murder,  which  is 
described,  was  made  by  the  plaintiff,  might  be  as  operative  in 
overwhelming  her  with  odium  and  contempt  as  a  positive 
charge  to  the  same  effect.  The  obvious  tendency  of  the  pub- 
lication, taken  as  a  whole,  is  to  fasten  suspicion  upon  the 
plaintiff,  and  it  is  therefore  actionable.  Starkie  on  Slander 
and  Libel,  12,  92  ;  Drummond  v.  Leslie,  5  Blackf.  453 ;  Bain 
V.  Myrick,  supra. 

But  the  published  article  is  libelous  in  other  respects.  It 
describes  the  plaintiff  as  having  such  a  mania  for  destruction 
that  she  wjreaked  her  vengeance  on  dogs,  chickens  and  house- 
hold pets,  by  scattering  poison  about  the  neighborhood  ;  that 
she  poisoned  a  cow ;  tried  to  take  her  own  life  ;  and  attempt- 
ed the  destruction  of  a  family,  against  whom  she  had  some 
kind  of  a  grudge,  by  a  composition  of  brimstone,  etc.  Wanton 
and  malicious  acts  like  these  would  necessarily  excite  fear 
and  abhorrence  among  her  neighbors;  and,  as  the  complaint 
avers  the  charge  that  she  committed  them  to  be  false,  and 
the  motion  in  arrest  admits  the  truth  of  the  complaint,  the 
libelous  character  of  the  statement  is  unquestionable. 
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Jt  is  true  that  the  writer  does  not  make  the  various  charges 
as  of  his  own  knowledge.  He  claims  to  derive  his  informa- 
tion from  outside  sources,  sometimes  giving  his  authority, 
and  sometimes  not ;  but  it  is  plainly  not  mere  rumors  which 
he  has  repeated,  as  counsel  urges ;  his  language  is  too  ex- 
plicit for  thai ;  but  even  if  it  were,  giving  counsel  the  benefit 
of  all  he  claims  in  this  particular,  still  that  would  not  vitiate 
the  complaint,  or  be  a  bar  to  the  action.  This  is  not  slander, 
it  is  libel ;  and  the  power  of  the  press  to  make  and  unmake 
reputations  is  so  great,  that  words,  which  would  not  be  the 
subject  of  a  suit,  if  spoken  merely,  are  actionable  when  print- 
ed and  published  in  a  newspaper. 

In  Skinner  v.  Power9^  1  Wend.  451,  the  court  say:  "It 
cannot  surely  be  necessary  to  go  into  an  examination  of  au- 
thorities to  show,  that  the  publication  in  a  newspaper  of 
rumora  is  not  justified  by  the  fact  that  such  rumors  existed.'* 
See  also,  Starkie  on  Slander  and  Libel,  278,  279. 

The  couit  did  not  err  in  denying  defendant's  motion,  and 

the  judgment  will  be  affirmed. 

Affirmed. 
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Board  op  County  Commissioners  op  Garfield  Coxtntt, 
Appellant,  v.  Leonard,  Appellee. 


1.  County  Commissioners — ^Discretion. 

The  board  of  county  commissioners  is  vested  with  full  and  sole  power 
to  manage  the  business  affairs  of  the  county,  and  with  reasonable 
discretion  in  the  administration  thereof. 

2.  Allowance  of  Claims  against  the  Countt. 

Tlie  rule  govei-ning  the  allowance  of  claims  by  the  board  of  county  com- 
missioners is  that  the  authority  must  be  found  in  the  statute,  either 
in  express  words  or  by  implication.  The  compensation  for  every 
legitimate  charge  against  a  county  is  not  fixed  by  statute,  nor  even 
expressly  provided  for.  It  is  therefore  within  the  power  of  the 
board  in  such  cases  to  allow  reasonable  compensation. 

3.  Review. 

It  seems  that  a  subsequent  board  of  county  commissioners  has  no  power 
to  review  the  discretionary  acts  of  a  former  board. 
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4.  Fraud  jlhtd  Mistake. 

Money  obtained  by  fraud  or  mistake  may  be  recovered,  but  when  only 
an  abuse  of  discretionary  power  is  alleged  it  cannot  be  said  to  have 
been  illegally  obtained. 

Appeal  from  the  District  Court  of  Oarfield  County* 
Mr.  J.  L.  Hodges  and  Mr.  C.  W.  Darrow,  for  appellant. 
No  appearance  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

The  appeal  in  this  case  was  prosecuted  from  a  judgment 
on  what  purports  to  be  the  answer  and  cross  complaint  of 
the  defendant  in  some  existing  suit.  Neither  the  record  nor 
abstract  afford  any  information  in  regard  to  the  nature  or 
character  of  the  oiiginal  action  in  which  the  document  was 
filed. 

By  sec.  67  of  the  Civil  Code  it  is  said  in  regard  to  coun- 
terclaims and  as  to  what  may  be  legally  set  up  in  an  answer 
or  cross  complaint : 

**  First.  A  cause  of  action  arising  out  of  the  tittnsaction 
set  forth  in  the  complaint^  or  answer,  as  the  foundation  of  the 
plaintiff's  claim  or  defendant's  defense,  or  connected  with 
the  subject  of  the  action. 

"  Second.  In  an  action  arising  upon  contmct,  any  other 
cause  of  action  arising  also  upon  contract  and  existing  at  the 
commencement  of  the  action." 

In  the  absence  of  all  information  in  regard  to  the  oiiginal 
suit,  it  is  impossible  to  tell  whetlier  the  alleged  counterclaim 
was  admissible  in  pleading,  or  whether  proper  subject-matter 
of  any  cross  complaint  under  the  first  paragraph.  It  is  clear 
from  the  nature  of  the  claim,  as  disclosed  in  the  pleading 
and  by  the  evidence,  that  it  did  not  originate  in  any  con- 
tract, hence,  was  not  proper  under  that  paragraph.  It  is 
therefore  impossible  for  this  court,  for  want  of  proper  data, 
to  deteitnine  whether  the  cross  complaint  set  up  facts  to  con- 
stitute a  cause  of  action. 
Vol.  Ill— 37 
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In  Bliss  on  Code  Pleading,  sec.  871,  it  is  said,  in  speaking 
of  matters  thsit  may  be  subjects  of  counterclaim  under  the 
first  paragraph: — "The  cause  of  action  that  may  be  thus 
counterclairaed  must  be  one  which  arises  out  of  the  con- 
tract or  transaction  set  foi-th  in  the  complaint  as  the  founda- 
tion of  the  plaintiffs  claim,  or  connected  with  the  subject  of 
the  action."  Whether  this  is  the  character  of  the  claim  at- 
tempted to  be  enforced  we  have  no  means  of  knowing.  It 
may  be  treated  as  an  original  suit  by  this  court,  and  the  cor- 
rectness of  the  judgment  tested  as  in  that  class  of  cases. 

It  appears  that  appellee  was,  from  Januaiy  10,  1888,  to 
Januarj',  1892,  county  clerk  and  ex  officio  clerk  of  the  board 
of  county  commissionei*s  of  Garfield  county.  It  is  alleged 
that  while  so  acting  he  illegally  overcharged  for  alleged  of- 
ficial services  the  sum  of  $2,618.71,  which  claims  were  by 
him  "  presented  for  audit  and  allowance  to  said  defendant 
board,  his  verified  claims  and  demands  against  defendant 
county  *  *  *  pretending  and  asserting  that  this  defendant 
was  indebted  to  him  in  the  various  amounts  for  the  various 
services  set  forth  in  said  exhibits,  and  the  then  board  of 
county  commissioners  of  said  county  relying  upon  the  pre- 
tensions, assurances  and  assertions  of  plaintiff,  and  at  that 
time  believing  the  said  claims  to  be  just  and  true  and  legal 
demands  RCfaiiist  said  defendant  count}*,  paid  the  same."  By 
which  allegations  it  would  appear,  briefly  stated,  that  the 
money  was  obtained  by  fraud  and  the  presentation  of  false 
and  fraudulent  bills,  in  the  verification  of  which  he  had  been 
guilty  of  perjury. 

It  is  very  doubtful  if  any  claim  originating  in  tort  or  fraud 
comes  within  either  of  the  classes  of  cases  designated  in  the 
statute  as  affording  basis  for  a  counterclaim.  The  decisions 
upon  the  point  are  conflicting,  but  we  do  not  find  it  neces- 
sary to  definitely  determine  the  question  in  this  case.  The 
allegation  in  the  cross  complaint  is,  that  on  different  dat-es, 
from  April  7,  1888,  to  January  11, 1890,  appellee  "  presented 
for  audit  and  allowance  to  said  defendant  board  his  certain 
verified  claims  and  demands  against  defendant  county  in  the 
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amounts  and  in  the  words  and  figures  appearing  in  exhibits 
"  A  "  to  *'  O  "  inclusive,  attached  to  and  made  part  of  the 
schedule  of  said  cross  demand  or  account  of  defendant  against 
plaintiff,  which  is  hereto  attadhed  and  made  part  of  this  an- 
swer, pretending  and  asserting  that  this  defendant  was  in- 
debted to  him  in  the  various  amounts  for  the  various  services 
set  forth  in  said  exhibits ;  and  the  then  board  of  county  com- 
missioners of  said  county,  relying  upon  the  pretensions,  as- 
surances and  assertions  of  plaintiff,  and  at  that  time  believing 
the  said  claims  to  be  just  and  true  and  legal  demands  against 
said  defendant  county,  paid  the  same  and  all  thereof  to  the 
ftgg^^g^te  o^  $4,135.55,  when  in  fact  and  in  truth  and  as 
defendant  has  but  recently  learned,  all  that  portion  of  said 
claims  and  demands  specifically  set  out  in  said  schedule,  to 
the  aggregate  of  $2,618.71,  was  an  overcharge  and  was  not 
due  plaintiff  from  defendant  as  pretended,  asserted  and  as- 
sured by  him,  or  otherwise  due  to  him,  and  that  defendant 
erroneouslj'  and  by  mistake  paid  plaintiff  for  those  items  of 
service  contained  in  said  schedule  or  account  against  plain- 
tiff, in  the  amounts  therein  specified,  aggregating  $2,618.71 
as  aforesaid,  for  many  of  which  said  items  of  service  the 
statute  prescribes  no  fees  or  other  compensation,  nor  did  said 
board  by  an  exercise  of  discretion  or  otherwise  than  through 
error  and  mistake  allow  the  same  or  any  part  thereof.  And 
defendant  says  that  by  reason  of  such  erroneous  payments 
the  plaintiff  became  and  still  remains  indebted  to  defendant 
in  the  said  sum  of  $2,618.71." 

In  the  schedules  embraced  (some  ten  printed  pages),  pre- 
ceding each  item,  occurs  the  following: — "  To  illegal  and  ex- 
cessive fees,  and  overcharges  made  and  presented  by  said 
Leonard  against  and  paid  by  said  county  in  error  and  by 
mistake,  and  wrongfully  charged  and  paid  "  or  words  of  the 
same  legal  effect. 

It  is  provided,  Genl.  Stat.,  sec.  521 :  "  Each  organized 
county  within  the  state  shall  be  a  body  corporate  and  poli- 
tic." *  ♦  ♦ 

Sec.  523.  "  The  powers  of  a  county  as  a  body  politic  and 
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corporate  shall  be  exercised  by  a  board  of  county  commis- 
sioners therefor." 

By  sec.  538  it  is  said  :  ^'  The  board  of  county  commission- 
ers of  each  county  shall  have  fK)wer."  •  *  • 

^^  Second.  To  examine  and  settle  all  accounts  of  the  re- 
ceipts and  expenses  of  the  county  and  to  examine  and  settle 
and  allow  all  accounts  chargeable  against  the  county,  and 
when  so  settled  they  may  issue  county  ordera  therefor  as  pro- 
vided by  law." 

Sec.  545.  ^^  No  account  shall  be  allowed  by  the  board  of 
county  commissioner  unless  the  same  shall  be  made  out  in 
separate  items  and  the  nature  of  each  item  stated,  and  where 
no  specified  fees  are  allowed  by  law,  the  time  actually  and 
necessarily  devoted  to  the  performance  of  any  service  charged 
in  such  account  shall  be  specified,  which  account  so  made 
out  shall  be  verified  by  afiidavit." 

The  county  commissioners  therefore  are  invested  with  full 
and  sole  power  to  manage  the  business  affaii's  of  the  county. 
"  They  are  necessarily  vested  with  reasonable  discretion  in 
the  administration  of  county  affairs."  Roberts  v.  The  People^ 
9  Colo.  458. 

"  The  rule  governing  the  allowance  of  claims  by  the  board 
of  county  commissioners  is  that  the  authority  must  be  foimd 
in  the  statute,  either  in  express  words  or  by  fair  implication. 
In  other  words,  in  order  to  bind  the  county,  the  county  com- 
missioners must  act  within  the  scope  of  their  authority. 
Where  a  claim  is  clearly  not  a  legitimate  charge  against  the 
county,  the  county  commissioners  have.no  power  to  allow  it, 
and  its  allowance  would  neither  bind  nor  estop  the  county ; 
as,  for  example,  where  the  commissions  of  a  collector  of  taxes 
are  fixed  by  statute  at  a  certain  rate  per  cent,  and  the  board 
allows  him  a  greater  rate.  But  the  compensation  for  every 
legitimate  charge  against  a  county  is  not  fixed  by  statute, 
nor  even  expressly  provided  for.  It  is  therefore  within  the 
functions  of  the  board  of  county  commissioners,  in  such 
cases,  to  allow  reasonable  compensation."  Roberts  v.  People 
(supra). 
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It  clearly  appears  from  the  account  set  out  in  the  pleading 
that  the  services  were  performed  by  the  clerk  in  tlie  line  of 
his  duty;  that  the  accounts  filed  were  itemized  and  each 
verified ;  submitted  to  a  preceding  board  of  county  commis- 
sioners ;  allowed,  and  warrants  di-awn  for  them  ;  that  a  sub- 
sequent board  seeks  to  recover  the  money  paid.  It  is  not 
alleged  that  the  services  were  not  performed ;  that  they  were 
not  in  the  line  of  official  duty ;  that  the  money  was  obtained 
by  fraud ;  that  the  several  accounts  were  not  duly  itemized 
and  verified  ;  nor  is  it  alleged  that  the  amount  charged  was 
excessive.  It  goes  to  the  entire  charge  in  each  instance,  de- 
claring the  entire  amount  an  overcharge  and  illegal,  and  al- 
lowing nothing  for  the  services  rendered. 

Taking  into  consideration  the  power  and  discretion  vested 
in  the  board ;  and  the  further  fact,  which  is  not  denied,  that 
the  services  were  performed ;  and  the  language  of  the  court 
in  Roberts y.  People  (supra)  in  regard  to  the  discretion  vest- 
ed in  the  board,  how  can  it  be  said  by  a  subsequent  board 
that  the  allowance  of  the  respective  claims  was  not  permis- 
sible in  the  discretion  of  the  former  board,  and  their  action 
conclusive  ?  And  this  presents  the  question.  When  there  is 
neither  fraud  nor  illegality  in  making  the  claims  or  in  secur- 
ing their  allowance,  can  a  subsequent  board  review  the  dis- 
cretionary acts  of  a  former  board?  We  do  not  find  it 
necessary  to  decide  the  question  in  this  case,  but  reason  and 
authority  are  both  against  it.  It  is  true,  as  a  general  propo- 
sition of  law,  that  money  obtained  by  fraud  or  mistake  can 
be  recovered  back,  —  modified  in  regard  to  mistakes  in  regard 
to  the  law.  But  when  neither  mistake  of  law  nor  fact  is  alleg- 
ed, but  only,  perhaps,  the  abuse  of  discretionary  power,  how 
can  it  be  said  to  have  been  paid  by  mistake,  or  to  have  been 
illegally  obtained  ? 

It  would  seem  that  counsel  for  the  county  labored  under 
a  misapprehension  in  regard  to  the  law  in  supposing  that  the 
board  had  no  discretion,  and  that  all  payments  were  illegal 
where  the  services  were  not  prescribed  and  fees  fixed,  by 
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overlooking  the  necessary  discretion  vested  in  the  board,  and 
vitally  necessary  in  the  administration  of  county  business. 

The  allegations  in  the  cross  complaint  are  insufficient,  in 
the  manner  pleaded,  to  constitute  a  cause  of  action. 

The  judgment  of  the  court  in  sustaining  a  demurrer  to 
certain  parts  of  the  cross  complaint  and  instructing  the  jury 
to  find  for  the  defendant  (appellee)  upon  the  pleadings,  was 
waiTanted  and  must  be  afiirmed. 

AffirtMd. 
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After  the  report  of  the  case  of  Dessauer  v.  Koppin^  <ante  "s  m\ 
115,  had  gone  to  press,  the  original  opinion  was  changed  by 
the  court  by  striking  out  the  words  ''The  plaintiff  is  entitled 
to  enforce  his  claim  against  the  copartnership  property,  and 
the  partner  who  is  served  with  process  has  clearly  the  right 
to  insist  that  the  firm  assets  shall  be  exhausted  before  the 
creditor  shall  resort  to  his  individual  property  for  the  sat- 
isfaction of  his  claim,"  and  inserting  in  lieu  thereof,  the 
following:  "The  plaintiflf  is  entitled  to  enforce  his  claim 
against  the  copartnership  property,  and  the  partner  who  is 
served  with  process  has  clearly  the  right  to  turn  out  partner- 
ship assets  for  the  satisfaction  of  the  claim." 


ERRATA. 

In  second  Hne  on  pa^e  109,  read  required  instead  of  **  requested.*^ 
On  page  225,  read  In  Cooley  Const.  Lim.  170  instead  of  "279." 
On  page  230,  read  Messi-s.  Ilowze  <&  WiHsea,  for  plaintitf  in  error. 
On  page  326,  read  Messra.  Doud  &  Fowler,  for  appellee. 
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ABANDONMENT:  See  WATER  RIGHTS, 
ACTIONS: 

1.  Action  on  Injunction  Bond. — An  action  lies  npon  an  undertak- 
ing in  injunction  against  the  principal  and  surety  or  sureties,  without 
previous  adjudication  awarding  damages  against  the  principal.  Lynch 
V.  Metcaify  131. 

2.  Actions  on  Obligations  before  Matubity. — The  general  rule 
that  the  maturity  of  the  obligation  is  as  essential  as  the  existence  of 
tlie  debt  to  enable  the  plaintiff  to  bring  suit,  must  control  his  right  to 
recover,  unless  the  case  be  brought  within  the  statute  permitting  suit 
on  an  unmatured  debt.     Wood*  «.  Tanquary^  515. 

3.  Cause  of  Action. — An  action  for  dissolution  of  a  pai*tnership  and 
accounting  cannot  be  maintained  when  it  appears  that,  by  the  acts  of 
the  parties,  the  partnership  relations,  if  any  existed,  had  been  dissolved 
and  an  accounting  had.     Gibson  «.  Gloner^  506. 

4.  Rights  Assignable. — ^Almost  every  surviving  right  of  action  may 
be  assigned  so  as  to  enable  the  assignee  to  maintain  an  action  thereon 
in  his  own  name.    Jteddicker  v.  Lavinsky,  159. 

5.  Statutory  Action — Conditions  Precedent. — To  entitle  a  settler 
upon  the  public  lands  of  the  United  States  to  maintain  any  of  the  actions 
mentioned  in  section  8  of  chap.  90,  Gen.  Stats.,  he  is  i*equired,  as  condi- 
tions precedent,  to  have  his  claim  marked  out  so  that  the  boundaries 
thereof  may  be  readily  traced  and  the  extent  of  such  claim  easily  known, 
and  to  be  in  actual  occupancy  of  the  claim  or  to  have  made  improve- 
ments thereon  to  the  value  of  one  hundred  dollars.  Martin  v,  Pittman, 
220. 

0.  Statutory  Action,  how  maintained. — A  statutory  action  can- 
not be  maintained,  except  by  showing  a  stiict  compliance  with  the  re- 
quirements of  tlie  statute.    lb, 

ADMINISTRATION: 

1.  Costs. — Administrators  are  not  chargeable  with  tlie  costs  incurred 
in  a  controversy  between  persons  claiming  to  be  distributees  of  the 
estate  when  there  is  nothing  to  show  that  they  precipitated  the  contest, 
or  in  any  way  exceeded,  in  their  official  capacity,  the  limit  of  their 
duties.     Church  v.  Euyleston^  239. 

2.  Funeral  Expenses. — The  estate  of  a  deceased  person  is  respon- 
sible for  funci*al  expenses.    Hulbert  v.  Walley^  250. 

C583) 


584  IxDKx. 

8.  Same. — The  failure  of  the  administrator  to  inventory  the  property 
belonging  to  the  estate  of  the  decedent  does  not  render  him  or  his 
estate  liable  for  the  payment  of  the  decedent's  funeral  expenses.    lb. 

4.  Jurisdiction. — The  county  court  has  jurisdiction  to  order  an  ad- 
ministrator to  bring  into  court  funds  in  his  hands  belonging  to  the 
estate.    People  v.  County  Courts  425. 

6.  Pbactice.  When  an  administrator  asserts  a  claim  which  in  any- 
wise tends  to  diminish  the  estate,  he  should  procure  tlie  appointment 
of  a  representative  of  his  trust.    Fetta  v.  VandevieTf  419. 

6.  Widow. — A  widow  is  not  primarily  responsible  for  the  paytnent 
of  a  claim  against  the  estate  of  her  deceased  husband.    Hulberi  «.  Wal- 
ley,  250. 
AGENTS  AND  AGENCY: 

1.  AosnT. — ^An  agent  necessarily  has  a  principal,  and  is  bound  to  know 
who  it  is.    Benjamin  v,  Mattler,  227. 

2.  AuTHORiTT. — ^A  servant  can  have  no  implied  authority  to  do  that 
which  it  could  not  be  lawful  under  any  circumstances  for  either  him  or 
his  employer  to  do.     Soger b  v.  NuckoUs,  05. 

3.  Same. — It  is  not  enough  that  the  act  should  be  for  the  benefit  of 
the  master,  but  it  must  be  in  the  ordinary  course  of  business  in  order 
that  an  authority  to  do  it  may  be  implied.    lb. 

4.  Same. — No  one  is  bound  by  the  acts  of  an  agent  beyond  the  scope 
of  his  authority,  nor  by  the  acts  of  one  who,  without  authority,  assumes 
to  be  an  agent.     GautMer  Decorating  Co.  v.  Ham,  559. 

5.  Estoppel. — One  who  knowingly  permits  another  to  clothe  himself 
with  apparent  authority,  or  who  recognizes  and  adopts  the  acts  of 
another  who  has  assumed  to  be  his  agent  in  such  a  manner  as  to  induce 
third  persons  to  deal  with  the  apparent  agent  on  his  credit,  is  estopped 
to  say  that  such  party  is  not  his  agent,  possessed  of  the  requisite  au- 
thority,   lb. 

6.  Evidence. — To  establish  an  agency,  in  the  absence  of  better  evi- 
dence, it  is  common  practice  to  resort  to  facts  which  tend  to  show  rec- 
ognition by  the  principal  of  the  alleged  agent^s  authority.  Of  this 
nature  are  communications  between  the  principal  and  agent  in  which 
the  authority  of  the  latter  is  expressly  or  impliedly  admitted.  Arthur 
V.  Card,  133. 

7.  Same. — The  statements  and  representations  of  an  agent  made  in 
reference  to  an  act  which  he  is  authorized  to  perform,  and  while  engi^ed 
in  its  performance,  are  binding  upon  the  principaL  They  are  part  of 
the  res  gestce.     U.  P.  R^y  Co,  v.  Hepner,  813. 

8.  GENERAii  Agent. — A  person  who  is  employed  to  manage  a  hotel  is 
a  general  agent  within  the  scope  of  the  employment,  and  his  principal 
is  bound  by  his  transactions  properly  pertaining  to  that  business,  but 
not  by  his  acts  beyond  these  limits.  Fisk  v.  Greeley  Electric  Light 
Co.,  319. 

9.  Same. — The  manager  of  a  hotel,  to  incur  any  responsibility  on  be- 
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half  of  his  principal  for  the  remoyal  of  old  apparatus  and  fixtures,  and 
replacing  them  with  new,  must  have  special  authority  from  him  for  that 
purpose.    lb. 

10.  Mining  Pabtnebs. — A  contract  to  engage  in  the  business  of  pros- 
pecting for  and  developing  mining  property,  for  the  joint  use  of  all,  is 
in  the  nature  of  a  partnership  agreement,  and  under  such  an  agreement 
each  party  thereto  becomes  the  agent  of  the  other  in  prosecuting  the 
joint  adventure.    Abbott  v.  Smith,  264. 

11.  Katification  by  Adoption. — A  party  may  not  accept  what  has 
been  done  for  him  by  one  who  is  not  his  agent,  and  deny  the  power  of 
the  individiial  to  act.  If  he  adopts  the  acts  by  accepting  the  benefits  of 
the  transaction,  he  will  be  charged  with  a  responsibility  for  tlie  things 
done.    Markell  v.  Matthews,  49. 

12.  Responsibility. — An  agent,  to  place  a  loan,  is  charged  with  the 
duty  of  a  prudent  and  careful  execution  of  his  trust,  and  is  responsible 
to  the  loser,  if  by  his  negligence  the  pai-ty  loaning  the  money  is  induced 
to  part  with  it  on  the  strengtli  of  invalid  or  worthless  secui-ities.  Pettit 
V.  Thalheimerj  355. 

13.  Same. — That  the  agent  was  imposed  upon  by  another  whom  he 
trusted  to  transact  the  business  in  his  behalf,  affords  no  defense.    i&. 
AGISTER'S  LIEN:  See  LIENS. 

AGREEMENTS:  See  CONTRACTS. 

AMENDMENTS:  See  PRACTICE  IN  CIVIL  ACTIONS. 

APPEALS: 

1.  Statutoby  Constbuction. — The  statute  (Mills'  Ann.  Stat.,  sec. 
4444),  providing  that  a  municipal  corporation  may  take  an  appeal  and 
have  a  writ  of  error  made  a  supersedeas  without  bond,  has  no  reference 
to  an  appeal  from  the  county  to  the  district  court.  Pueblo  v.  Jack- 
son, 522. 

2.  Same. — A  municipad  corporation  cannot  appeal  from  the  county 
court  to  the  district  court  without  bond.    lb, 

APPEARANCE: 

Effect  of. — An  appearance  by  a  corporation  is,  for  the  purpose  of 
the  action,  conclusive  evidence  of  its  legal  existence.     Oauthier  Decora^ 
ing  Co.  v.  Ham,  550. 
APPELLATE  PRACTICE: 

1.  Dead  Issues,  not  decided. — ^Where  the  disputes  between  parties 
have  been  settled  pending  appeal,  the  court  will  decline  to  determine 
any  of  the  questions  upon  the  record,  and  will  dismiss  the  appeal.  Hun- 
ter V.  Dickinson,  372. 

2.  Exceptions — Where  no  exceptions  were  taken  to  tlie  instructions 
given  and  they  are  not  embraced  in  the  record,  an  objection  that  the 
court  erred  in  its  instructions  will  not  be  considered.    Lewis  v.  Dodge,  59. 

3.  Same. — Erroneous  action  of  the  court  below,  which  was  made  with- 
out objection  and  to  which  no  exception  was  reserved,  does  not  warrant 
a  reversal.     Taylor  v.  Buckley,  79. 
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4.  Imhaticrial  Ebrob. —Where  the  trial  was  to  the  court  without  a 
jury,  and  there  was  sufficient  competent  testimony  to  support  the  find- 
ing and  judgment,  there  cannot  be  a  reversal  because  the  court  erred  in 
permitting  to  be  brought  to  its  attention  incompetent  evidence,  for  it 
will  be  assumed  that  tliis  did  not  influence  its  conclusion.  Markell  v. 
Matthews^  49. 

5.  Same. — Mere  irregularities,  resulting  in  no  harm  to  the  appellants, 
do  not  warrant  a  reversal.     Putnam  «.  Lyon,  144. 

6.  Judgment. — A  judgment  under  review  does  not  rest  upon  the  rea- 
sons assigned  by  the  court  below.    McDonald  v.  McLeod,  344. 

7.  Same,  when  kevebsed. — Whore  the  verdict  Is  clearly  and  mani- 
festly against  the  evidence,  it  will  be  set  aside  in  furtherance  of  justice. 
Abbott  V.  Smith,  264. 

8.  Same. — ^Where  tlie  evidence  does  not  tend  to  support  the  finding, 
the  judgment  will  be  set  aside  as  being  against  the  evidence.    lb. 

9.  Same. — Where  there  is  an  entire  absence  of  proof  of  a  fact  which 
must  be  established  to  entitle  the  plaintiflf  to  recover,  the  judgment  will 
be  revei'sed.    D.  A  R,  G,  R.  R.  Co.  v.  Morton,  155. 

10.  Same,  when  not  reversed. — There  are  few  exceptions  to  the 
general  rule  tliat  appellate  tribunals  will  not  disturb  judgments  because 
of  the  insufficiency  of  proof,  where  they  rest  upon  conflicting  testimony 
and  there  is  enough  in  the  record  to  suppoit  the  conclusion.  Amter  v. 
Conlon,  185.  See,  also,  Taylor  v.  Buckley,  79;  Piertton  v.  Wilton,  130; 
Thome  v.  Schumaker  Piano  Co.,  183;  D.  <fc  R.  G.  R.  R.  Co.  v.  Morrison, 
194;  Fiat  c.  FUt,  273;  Hughes  v.  Coors,  303;  City  of  Pueblo  v.  Pinck- 
ney,  384;  Jones  v.  Sullivan,  400;  Buno  v.  Gomer,  456;  Beard  v.  Bliley, 
479;  McGranahan  v.  Barber,  509;  U.  P.  Ry.  Co.  v.  McCarty,  530. 

11.  Objections. — An  objection  to  testimony  will  not,  in  general,  be 
considered  in  a  court  of  review,  unless  the  record  shows  that  the  grounds 
of  such  objection  were  fairly  presented  to  the  trial  court.  It  is  only 
where  the  testimony  is  wholly  inadmissible  for  any  purpose  that  a  gen- 
eral objection  will  suffice.     Curr  v.  Hundley,  54. 

12.  Same. — ^A  valid  assignment  of  en-or  cannot  be  predicated  upon 
an  objection  to  the  admissibility  of  evidence  which  was  not  preserved 
save  by  an  exception  to  the  testimony  given  by  one  witness,  and  the 
whole  subject  had  been  antecedently  embraced  in  what  had  been  offered 
and  received  without  objection. — D.  &  R.  G.  R.  R.  Co.  v.  Morrison,  194, 

13.  Same. — Wiien  evidence  was  admitted  without  objection,  questions 
as  to  its  competency  will  not  be  considered  on  review.    Zook  v.  Odle,  87. 

14.  Order. — An  order  entered  upon  consent  cannot  be  assigned  as 
error.    Putnam  v.  Lyon,  144. 

15.  Modification  of  Judgment. — The  judgment  appealed  from  may 
be  modified  by  deducting  the  interest  which  was  improperly  included, 
and,  as  modified,  affirmed.    Pettit  v.  Thalheimer,  355. 

16.  Same. — A  judgment  may  be  modified  upon  appeal.  Rio  Grands 
S.  R.  R.  Co.  V.  Deasey,  196. 
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17.  Same. — That  a  judgment  is  erroneous  with  respect  to  the  amount 
for  wliich  it  was  entered,  does  not  necessarily  require  the  remanding 
of  the  cause.  The  judgment  may  be  modified  and  affirmed  in  this  court. 
Markell  v.  Matthews^  40. 

18.  Same.— When  part  of  the  recovery  is  erroneous,  and  it  cannot  be 
definitely  ascertained  what  part  could  be  legitimately  sustained,  the 
judgment  cannot  be  modified  and  permitted  to  stand,  but  must  be  re- 
versed.   Eaton  V.  Larimer  A  Weld  Bes.  Co.,  366. 

19.  Same. — A  judgment  denying  an  injunction  and  dismissing  the 
action,  which  was  brought  to  restrain  the  commission  of  acts  in  antici- 
pation of  the  consequence  thereof  being  peimanently  injurious,  maybe 
affirmed  without  prejudice  to  another  suit,  when  the  actual  result  of 
the  proceeding  complained  of  is  susceptible  of  proof,  and  can  be  shown 
to  be  permanently  injurious  and  wrongful.  Cushman  v.  Highland  Ditch 
Co,,  437. 

20.  Pabties. — Appellants  are  not  permitted  to  complain  in  an  appel- 
late court  for  the  first  time  that  the  proper  parties  were  not  brought 
into  the  litigation  prior  to  the  decree.    Putnam  v,  Lyon,  144. 

21.  Record. — When  the  record  is  not  prepared  in  conformity  with 
the  rules  of  court,  the  writ  of  eiTor  will  be  dismissed.  Hammond  o. 
Herdman,  379. 

22.  Same. — Assignments  of  error  based  upon  the  giving  of  ceiiiain  in- 
structions will  not  be  considered  when  all  tlie  instructions  are  not  pre- 
served in  tlie  record.    lb. 

23.  Same. — Where  there  are  no  pleadings,  and  the  evidence  on  which 
the  case  was  tried  is  not  preserved,  the  coui-t^s  charge  to  the  jury  will 
not  be  reviewed.    lb. 

24.  Same. — When  the  entire  charge  given  to  the  juiy  is  not  embraced 
in  the  transcript  or  printed  abstract,  an  assignment  of  eiTor  based  upon 
the  giving  of  a  single  instruction  will  not  be  considered.  Arthur  v. 
Oard,  133. 

25.  Same. — An  appeal  fbay  be  dismissed  for  noncompliance  with  the 
rules  of  court  in  relation  to  abstracts  and  briefs.  McDonald  v.  Mc" 
Leod,  344. 

APPROPRIATION:  See  WATER  RIGHTS. 
APPURTENANCES. 

Water  Rights. — Water  rights  are  not  appurtenances.     Bloom  v. 
Went,  212. 
ASSIGNMENTS:  See  also  FRAUD. 

1.  Assignment  fob  the  Benefit  of  Creditors. — To  vitiate  a 
general  assignment  for  the  benefit  of  creditors  there  must  be  a  fraud- 
ulent intention,  followed  by  irregular  and  fraudulent  disposition  of  the 
property;  in  other  words,  there  must  be  either  a  reservation  of  the 
property,  or  such  a  disposition  of  it,  that  the  proceeds  will  inure  in  some 
way  to  the  benefit  of  the  assignor.    Hunter  v.  Ferguson,  287. 

2.  Sams. — The  assignor  must  provide  no  benefit  to  himself  other  than 


n 


588  Index. 

what  may  result  from  the  payment  of  his  debts;  impose  no  condition 
upon  the  right  of  his  creditors  to  participate  in  the  fund;  nor  authorize 
delay  on  the  part  of  the  trustee.    J6. 

3.  Same. — A  person  may  make  a  legal  assignment  of  all  his  property 
for  tlie  benefit  of  creditoi*s,  notwithstanding  his  assets  may  be  in  value 
many  times  the  amount  of  his  indebtedness,  and  an  expectation  of  the 
sui-plus  after  the  full  payment  of  debts  is  not  a  badge  of  fraud.    lb. 

4.  Rights  assignable. — Almost  every  surviving  right  of  action  may 
be  assigned  so  as  to  enable  the  assignee  to  maintain  an  action  thereon 
in  his  own  name.     Reddicker  v.  Lavinskyj  159. 

5.  Rights  of  Assignee. — A  party  to  whom  a  claim  has  been  assigned, 
with  authority  to  collect  the  amount  due,  has  no  right  to  collect  a  less 
sum,  and  bind  his  assignor  thereby,  unless  the  release  be  made  on  his 
own  behalf  and  for  moneys  he  had  a  right  to  collect  beyond  those  which 
he  received.     Moore  tJ.  Ftcfcer«,  443. 

6.  Reassignment. — A  party  to  whom  a  claim  against  another  has 
been  assigned  may  reassign  it  to  his  assignor,  who  becomes  thereby  re- 
invested with  iill  his  original  rights  to  recover  thereou.    lb. 
ATTACHMENTS: 

1.  Pkactice. — There  must  be  a  finding  of  tlie  facts  alleged  as  the 
basis  of  the  attachment,  and  a  formal  entry  declaring  them  to  exist,  in 
order  to  entitle  the  plaintiff  to  judgment  for  a  debt  not  due.  Wood»  v. 
Tanquary^  515. 

2.  Same. — The  issue  formed  by  the  traverse  of  the  grounds  of  the 
attachment  must  be  tried  by  jury,  unless  that  mode  of  trial  be  waived 
by  the  parties.    lb. 

BILLS  AND  NOTES: 

1.  Commercial  Paper — ^Defenses. — An  indorsement  of  a  promis- 
sory note  after  maturity  passes  the  title,  but  does  not  prevent  the  maker 
from  interposing  any  defense  he  had  against  the  payee.  Woodbury  r. 
Hinckley,  210.  * 

2.  Commercial  Paper — Practice. — Questions  as  to  the  ownership 
of  the  note  sued  on  which  was  transferred  after  maturity  are  of  no  im- 
portance to  the  defendant.  Such  questions  only  become  important 
when  the  transfer  prevents  a  defense.     lb. 

3.  Statutory  Construction. — In  order  to  bring  a  claim  within  the 
provisions  of  sec.  103,  Gen.  Stats.,  it  must  appear  that  it  is  an  instru- 
ment in  writing  acknowledging  an  indebtedness  and  promising  payment, 
which  may  be  made  eitheV  in  money  or  peraonal  property.  Beddicker 
V.  Lavinskyj  159. 

BONDS:  See  INJUNCTION  BONDS. 
BROKEIiS: 

1.  Compensation. — An  agent  acting  for  both  parties,  for  each  with- 
out the  knowledge  of  the  other,  can  collect  commissions  from  neither, 
but  this  rule  is  applicable  only  to  agents  atricti  JuriSf  and  not  to  middle- 
men.    Manders  v.  Craji,  236. 


Index.  689 

2.  Same. — Before  a  broker  can  be  said  to  have  earned  his  commis- 
Bion  he  must  produce  a  purchaser  who  is  ready,  willing  and  able  to 
purchase  the  property  upon  the  terms  and  at  the  price  designated  by 
the  principal,  and  he  must  have  been  the  efficient  agent  or  procuring 
cause  of  the  sale.    Lawrence  v.  Weir^  401. 

3.  Liability. — ^An  agent  is  liable  in  damages  in  all  cases  where  he 
falsely  affirms  that  he  has  authority,  as  he  does  when  he  signs  the  in- 
strument as  agent  of  his  principal,  knowing  that  he  has  no  autliority. 
He  undertakes  for  the  truth  of  his  representation.  Benjamin  v.  Matt- 
let,  227. 

BUEDEN  OF  PROOF: 

1.  Fraud. — Fraud  is  never  presumed.  The  party  relying  upon  fraud 
must  prove  it.    Beard  v,  Bliley,  470. 

2.  NsGLiOEircB. — ^Negligence  is  the  basis  of  a  sleeping  car  company's 
liability  to  a  passenger  for  the  loss  of  wearing  apparel.  When  its  neg* 
ligence  is  not  shown,  a  judgment  against  it  for  such  damages  cannot 
be  sustained.  But  when  a  loss  is  shown  without  negligence  on  the  part 
of  the  passenger,  the  burden  is  then  cast  upon  the  company  to  show 
due  care  upon  its  part.     Pullman  P,  Car  Co.  v,  Freudenstein^  540. 

3.  Subsequent  Pukchasers. — Purchasers  with  notice  of  incum- 
brance are  in  no  sense  innocent,  and,  if  they  desire  to  exempt  tlie  prop- 
erty from  the  obligation  of  the  incumbrance  by  proof  that  the  paper  it 
was  executed  to  secure  has  been  liquidated,  the  burden  is  upon  them 
to  show  it.     Stnitk  v.  Stark,  453. 

CAUSE  OF  ACTION:  See. also  ACTIONS: 

Pleading. — ^A  complaint  which  shows  that  one  F.,  having  been  found 
guilty  of  an  offense,  appealed  with  the  plaintiff  as  sui'ety  on  the  appeal 
bond,  that  afterwards  F.,  and  tlie  defendant,  for  the  purpose  of  indem- 
nifying the  plaintiff  as  such  surety,  executed  and  delivered  to  him  a 
bond  conditioned  that,  **  if  the  said  F.,  shall  duly  appear  at  the  said 
term  of  said  court  and  answer  the  demand  of  the  law  thereat,  then  this 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  ef- 
fect;'' that  F.  failed  so  to  appear,  and  that  in  consequence  the  plaintiff 
as  his  surety  was  compelled  to  pay  a  large  sum  of  money, — fails  to  state 
a  cause  of  action.  Such  an  instrument  is  not  an  indemnifying  bond. 
Slater  o.  Jacobitz,  127. 

CERTIORARI:  See  PRACTICE  IN  CIVIL  ACTIONS. 
CHANQE  OF  VENUE: 

1.  Jurisdiction. — An  action  to  recover  on  a  money  demand  growing 
out  of  a  contract  between  the  parties  shall  be  tried  in  the  county  in 
which  the  defendants,  or  any  of  them,  reside  at  the  commencement  of 
the  action,  or  in  the  county  where  the  plaintiff  resides  when  service  is 
made  on  the  defendant  in  such  county,  subject  to  the  power  of  the  court, 
upon  good  cause  shown,  to  change  the  place  of  trial. 

In  such  an  action,  service  upon  a  defendant  in  a  county  other  than 
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that  in  which  the  action  is  commenced,  does  not  give  the  conrt  jurisdic- 
tion without  the  acquiescence  of  the  defendant.  Where  an  application 
sufficient  in  form  and  uncontradicted,  was  made  for  a  change  of  place 
of  trial,  the  court  had  jurisdiction  of  the  cause  only  for  the  purpose  of 
ordering  its  removal  to  the  proper  county.     Pearse  v.  Bordeleau,  351. 

2.  JuBiSDiCTiON  ON  APPEAL. — The  county  court  having  lost  jurisdic- 
tion of  the  cause  hy  reason  of  a  proper  application  for  a  change  of  place 
of  trial,  the  authority  of  the  district  court,  when  the  cause  came  to  it 
by  appeal,  extended  no  fui*ther  upon  the  re-submission  of  the  motion 
than  to  order  a  change  of  venue  to  the  proper  county.  Failing  to  do 
that,  all  of  its  acts  in  entertaining  and  deteimining  motions  and  render- 
ing final  judgment  are  absolutely  void.  lb, 
CONSIDERATION: 

1.  Consideration,  how  shown. — ^A  duebill,  which  states  upon  its 
face  that  it  was  given  on  account  of  an  act  performed  by  the  payee, 
shows  that  it  was  given  upon  a  consideration.    Arthur  v,  Gard,  133. 

2.  GuAJiANTT. — A  guaranty  executed  subsequent  to  the  original  un- 
dertaking must  rest  upon  a  new  and  adequate  consideration,  in  order  to 
bind  tlie  guarantor.    Jain  v.  G\jffln^  90. 

3.  Same. — Where  the  guarantor  of  the  note  in  controversy  was  an 
original  promisor  and  bound  upon  another  note,  which  the  payee  refused 
to  surrender  without  his  guaranty  of  the  note  given  In  renewal  thereof, 
the  guaranty  must  be  held  as  having  been  executed  concuiTently  with 
the  original  undertaking  and  as  a  promise  requiring  no  new  considei*a- 
tion.     10, 

CONSTITUTIONAL  LAW: 

1.  Eminent  Domain. — The  provision  in  the  eminent  domain  act  for 
preliminary  possession  and  use  of  the  property  pending  condemnation 
proceedings  is  not  unconstitutional.  San  Luis  L,  C.  &  L  Co,  v.  KenU- 
toorth  Canal  Co.^  244. 

2.  Stock-killing  Act. — The  railroad  stock-killing  act  is  unconstitu- 
tional.    Bio  Grande  W.  By,  Co.  «.  Vaughn^  465. 

3.  Title  of  Act. — The  words  **  and  for  other  purposes"  in  the  title 
of  an  act  amount  to  nothing  as  a  compliance  with  the  constitutional 
requirement.  Nothing  which  the  act  could  not  embrace  without  them 
can  be  brought  in  by  their  aid.     Pitkin  County  v.  Aspen  M.  <fc  S.  Co.,,  223. 

4.  Same. — New  and  different  sections  cannot  be  interpolated  into  a 
statute  by  an  act  the  title  of  wliich  is  speciiically  limited  to  an  amend- 
ment of  one  section  and  a  repeal  of  others.    lb, 

5.  Same. — The  subject-matter  of  an  act  specifically  amendatory  of  a 
designated  section  must  be  germane  to  the  section  amended.    lb, 

6.  Water  Rights. — Section  6,  art.  10  of  the  Constitution,  which  pro- 
vides that  **  priority  of  appropriation  shall  give  the  better  right,  as  be- 
tween those  using  the  water  for  the  same  purposes,"  applies  to  the 
respective  rights  of  different  parties,  claiming  the  same  interest  adverse- 
ly.    Bloom  V,  Westj  212. 


Index.  691 

contracts  : 

1,  CoNTBACT  AS  TO  MoDE  OF  PAYMENT. — ^Where  the  contract  of 
einploymeDt  involved  an  advancement  by  the  employer  of  certain  ex- 
penses to  be  incurred  by  the  employee,  which  should  be  repaid  by  the 
work  of  the  employee,  the  employer  is  bound  to  permit  it  to  be  repaid 
in  that  manner,  and  if  he  permits  the  employee  to  be  involuntarily 
driven  from  the  service  by  the  violence  of  a  co-employee,  it  may  be  held 
that  the  debt  has  been  extinguished.    Hanlin  v.  WalterSj  610. 

2.  Meboeb  of  Executobt  Contbact. — An  executory  agreement  for 
the  sale  of  land  is  annulled  and  abrogated  by  the  delivery  and  accept- 
ance of  a  deed  in  pursuance  thereof.  It  can  no  longer  be  resorted  to 
for  the  purpose  of  ascertaining  the  terms  on  which  the  land  was  sold, 
unless  it  is  shown  by  otherwise  competent  testimony  that  something 
remained  to  be  done  after  the  transfer  of  the  title.  Keator  v.  Colo,  Coal 
A  Iron  D.  Co.,  188. 

CONTRIBUTORY  NEGLIGENCE;  See  NEGLIGENCE. 
CONYERSION  : 

Eviction. — The  eviction  from  premises  of  parties  who  are  lawfully 
engaged  in  removing  the  tenant's  property,  the  locking  up  of  the  prem- 
ises, keeping  them  locked  and  preventing  the  removal  of  the  chattels, 
is  a  conversion  tliereof,  and  a  recovery  may  be  had  for  their  value. 
Hughen  v.  Coors,  803. 
COSTS  : 

1.  Costs. — Costs  were  not  allowed  at  common  law,  and  are  taxable 
only  by  force  of  the  statute.    Larimer  County  v,  Lee,  177. 

2.  Same. — The  right  to  reimburaement  for  costs  expended  is  statutory. 
In  the  absence  of  statute  it  does  not  exist  Fremont  County  v.  WiU 
son,  492. 

3.  Costs  on  Appeal. — ^Where  the  judgment  is  modified  and  affirmed, 
the  costs  of  the  appeal  may  be  taxed  against  the  respective  parties 
equally.    Rio  Grande  3.  22.  R.  Co,  v,  Deasey,  196. 

4.  Costs  in  Cbiminal  Cases. — The  term  **  costs,"  as  used  in  sec.  969, 
Gen.  Stat^.,  includes  whatever  the  law  officers  may  legitimately  pay  out., 
or  have  a  right  to  charge,  in  connection  with  the  return  of  the  criminal 
for  trial.    Ayres  v.  The  People,  117. 

5.  Costs  in  Equity  Cases. — The  taxation  of  costs  in  an  equity  case 
is  largely  within  the  discretion  of  the  trial  court  and  its  action  in  this 
respect  will  not  be  disturbed,  except  where  tliere  has  been  a  plain  and 
palpable  abuse  of  discretion.    Putnam  v.  Lyon,  144. 

6.  Same. — ^While  the  chancellor  is  allowed  great  discretion  in  adjudg- 
ing costs,  such  discretion  can  only  be  exercised  within  well  defined  lim- 
its.    Church  V,  Eggleaton,  239. 

7.  County's  Liability. — The  county  is  liable  for  the  costs  of  prose- 
cution in  a  criminal  case  where  the  defendant  is  acquitted.  Fremont 
County  V,  Wilson,  492. 

8.  Sams. — In  case  of  the  conviction  of  a  defendant  and  of  his  inabil- 
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ity  to  pay  the  cost«,  the  county  is  liable  for  the  costs  of  prosecution.    lb. 

9.  Same. — There  is  no  liability  against  the  county  on  account  of  ser- 
vices rendered  by  officers  or  witnesses  on  behalf  of  a  defendant  in  a 
criminal  case,  unless  he  has  availed  himself  of  the  provisions  of  the 
statute  by  obtaining  an  order  of  the  court  or  judge  that  such  witnesses 
be  subpoBuaed.    lb, 

10.  Defendant's  Liabilitt. — Costs  of  the  prosecution  are  recovera- 
ble of  a  defendant  upon  conviction  of  a  crime.    lb. 

11.  Expert  Witnesses — Fees. — A  physician  who  attends  as  a  wit- 
ness in  obedience  to  a  subpcena  may  be  compelled  to  express  his  opin- 
ions on  hypoUietical  questions,  or  on  general  medical  and  toxicological 
subjects,  as  an  ordinary  witness  is  compelled  to  testify  on  questions  of 
fact  witliin  his  knowledge,  and  for  the  same  statutory  fees.  Larimer 
County  ».  Lee,  177. 

12.  Same. — An  expert  cannot  be  compelled  to  do  a  partictilar  thing,  as  to 
analyze  tlie  contents  of  a  stomach,  or  perform  a  post  mortem  operation, 
by  the  ordinary  process  of  subpoena,  nor  for  an  ordinary  witness  fee.  lb. 
COUNTERCLAIM: 

Damages. — A  defendant  in  an  action  in  which  a  writ  of  attachment 
has  been  issued  and  levied  cannot  set  up  a  counterclaim  for  damages 
sustained  by  reason  of  an  excessive  levy  under  the  writ.    Esbengen  v. 
Hover,  467. 
COUNTY: 

1.  Costs  in  Criminal  Cases. — The  county  is  liable  for  the  costs  of 
prosecution  in  a  criminal  case  where  the  defendant  is  acquitted.  Fre- 
mont County  V.  Wilson,  492. 

2.  Same. — In  case  of  the  conviction  of  a  defendant  and  of  his  inabil- 
ity to  pay  the  costs,  the  county  is  liable  for  the  costs  of  prosecution.   Jb. 

3.  Same. — There  is  no  liability  against  tlie  county  on  account  of  ser- 
vices rendered  by  officers  or  witnesses  on  behalf  of  a  defendant  in  a 
criminal  case,  unless  he  has  availed  himself  of  the  provisions  of  the 
statute  by  obtaining  an  order  of  the  court  or  judge  that  such  witnesses 
be  subpoenaed.    lb. 

4.  Extra  Compensation,  no  Jurisdiction  to  allow.  —  The  dis- 
trict coui*t  has  no  inherent  or  other  power  to  allow  compensation  in 
excess  of  the  statutory  fees  to  experts  to  be  called  as  witnesses  in  a 
criminal  case.  Such  an  order  is  not  binding  upon  the  county  charge- 
able with  the  costs.    Larimer  County  v.  Lee,  177. 

5.  Expenses  of  keeping  Prisoner. — ^When  a  county  has  no  jail,  a 
justice  of  the  peace  is  warranted  in  issuing  a  mittimus  to  the  sheriff  of 
another  county  to  receive  the  prisoner  and  keep  him  in  custody.  The 
expenses  of  keeping  such  a  prisoner  rest  upon  the  county  where  the 
offense  is  alleged  to  have  been  committed,  and  they  must  be  paid  in 
cash.    Montezuma  County  v.  San  Miifuel  County,  137. 

COUNTY  COMMISSIONERS: 
1.  County  Funds.— The  board  of  county  commissioners  alone  have 
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the  right  to  disbui-se  county  funds,  and  to  decide  in  what  cases  and  un- 
der what  circumstances  they  should  be  paid  out,  unless  it  be  in  those 
cases  where  Azed  rights  are  conferred  by  statute.  LaHmer  County  v. 
Lee,  177. 

2.  Discretion. — The  board  of  county  commissioners  is  vested  with 
full  and  sole  power  to  manage  the  business  affairs  of  the  county,  and 
with  reasonable  discretion  in  the  administration  thereof.  Oarjleld  Coun- 
ty V,  Leonard,  576. 

3.  Same. — The  rule  governing  the  allowance  of  claims  by  the  board 
of  county  commissioners  is  that  the  authority  must  be  found  in  the  stat- 
ute, either  in  express  words  or  by  implication.  The  compensation  for 
every  legitimate  charge  against  a  county  is  not  fixed  by  statute,  nor 
even  expressly  provided  for.  It  is  therefore  within  the  power  of  the 
board  in  such  cases  to  allow  reasonable  compensation.     lb. 

4.  Fb A UD  AND  Mistake. — Money  obtained  by  fraud  or  mistake  may 
be  recovered,  but  when  only  an  abuse  of  discretionary  power  is  alleged 
it  cannot  be  said  to  have  been  illegally  obtained.     lb. 

5.  Review. — It  seems  that  a  subsequent  board  of  county  commission- 
ers has  no  power  to  review  the  discretionary  acts  of  a  former  board.  lb. 
COUNTY  COURTS: 

1.  Jurisdiction. — County  courts  possess  jurisdiction  concurrent  with 
the  district  coui-t  in  all  cases  of  which  they  may  legitimately  take  cog- 
nizance, and  the  power  to  regulate  and  control  the  settlement  of  estates 
of  deceased  persons  is  expressly  conferred  upon  them.  People  ex  rel, 
V.  County  Court,  425. 

2.  Same. — The  county  court  has  jurisdiction  to  order  an  administra- 
tor to  bring  into  court  funds  in  his  hands  belonging  to  the  estate.    lb, 
COVENANTS:  See  WARRANTY. 

CREDITORS: 

Wno  ARE,  UNDER  STATUTE  OP  FRAUDS. — By  the  statute  the  term 
*^  creditors  '^  includes  all  persons  who  are  creditors  of  the  vendor  or  as* 
signor  at  any  time  whilst  the  goods  and  chattels  sold  remain  in  his  pos- 
session or  control.    Bizer  v.  McCarthy,  348.  « 
CRIMINAL  LAW: 

1.  Forgery. — Forgery  is  tlie  false  making  or  materially  altering,  with 
intent  to  defraud,  of  any  writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy  or  the  foundation  of  a  legal  liability.  Colo.  C.  A  T, 
Co.  V.  Grand  Valley  C.  Co.,  63. 

2.  Information. — It  is  the  right  of  a  defendant  in  a  criminal  case  to 
be  informed  of  tlie  charges  against  him  as  fully  as  it  is  in  the  power  of 
the  prosecution  to  inform  him,  so  that  he  may  be  enabled  to  intelligently 
prepare  his  defense.     8ault  v.  The  People,  502. 

3.  Same. — Where  a  party  is  charged  with  larceny,  the  name  of  the 
person  from  whom  the  property  was  stolen;  where  with  murder,  the 
name  of  the  person  killed;  where  with  receiving  stolen  goods,  the  name 
of  the  owner  of  the  goods  and  the  person  from  whom  they  were  re- 

VoL.  Ill— 38 


594  Ikdbx. 

oelved, — mnst  be  set  oat  In  the  indictment  or  information;  and  only  the 
Inability  to  secure  such  names  will  excuse  tlie  failure  to  give  them.  lb. 
4.  Samk — Pbacticb. — Where  an  information  charges  a  defendant  with 
receiving  stolen  goods  from  some  person  to  the  district  attorney  un- 
known, and  where  it  appears  from  the  evidence  at  the  trial  that,  at  the 
time  of  the  preparation  of  the  information,  the  name  of  such  person  was 
known  to  the  district  attorney,  the  defendant  is  entitled  to  his  dis- 
charge,   lb. 

DAMAGES: 

1.  £xEM PLART  Damages. — To  entitle  a  person  to  exemplary  damages 
for  a  wrongful  act  there  must  be  an  element  of  fraud,  malice,  evil  intent, 
or  oppression  entering  into  and  forming  a  part  of  the  act.  Eisenhart  v. 
Ordean,  162. 

2.  Samk. — Wliere  there  is  no  evidence  in  the  case  bringing  it  within 
the  statute  allowing  exemplary  damages,  it  is  error  to  submit  the  ques- 
tion to  the  jury.    16. 

3.  Measure  of  Damages. — ^Damages  recoverable  by  a  corporation 
In  an  action  on  an  injunction  bond  are  ordinarily  limited  to  losses  and 
in  Junes  sustained  by  it  by  reason  of  the  wrongful  suing  out  of  the  writ 
EtUon  V.  Larimer  A  Wtld  Be9.  Co.j  306. 

4.  Same. — A  corporation  suing  on  an  injunction  bond  running  to  it, 
cannot  include  in  its  claim  for  damages  those  which  have  incidentally 
fallen  on  its  stockholders,  without  proof  that  it  has  been  compelled  to 
respond  for  a  breach  of  some  valid  contract  into  which  it  had  antece- 
dently entered;  and  which  it  was  prevented  from  performing  by  the 
bond  in  suit,  or  a  showing  that  it  has  rightfully  liquidated  the  claims 
asserted  against  it.    lb. 

5.  Same. — In  all  cases  (unless  special  damages  are  pleaded)  where  the 
consideration  for  which  money  was  paid  fails,  and  the  purchaser  has  a 
right  of  action,  the  measure  of  damages  is  the  amount  paid  and  inter- 
est.   Jones  p.  flay  den,  305. 

6.  Rescission. — Generally,  where  one  fails  to  perform  his  part  of  a 
conti*act  or  disables  himself  from  performing  it,  the  other  party  may 
treat  the  contract  as  rescinded,  and  may  elect  either  to  sue  for  damages 
or  to  bring  suit  for  a  cancellation.  Boyes  v.  Green  Mt.  FalU  T.  Jb  I.  Co., 
295. 

7.  Water  Rights. — A  judgment  for  damages  for  the  diversion  of 
water  can  only  be  based  upon  the  ownership  or  light  of  property  in  the 
water,  and  the  wrongful  invasion  of  that  right.  Cash  v.  Thornton,  475. 
DEBTOR  AND  CREDITOR : 

1.  PuEFEitENGE. — A  debtor  has  the  right  to  prefer  his  creditor.  Hun- 
ter V.  Ferguson,  287. 

2.  Statute  of  Frauds. — By  the  statute  the  term  ** creditors*'  in- 
cludes all  persons  who  are  creditors  of  the  vendor  or  assignor  at  any 
time  whilst  the  goods  and  chattels  sold  remain  in  his  possession  or  con- 
trol.   Rizer  o.  McCarthy,  US. 


Index.  695 

DECREES:  See  JUDGMENTS. 
DISCRETION: 

1.  Ambnomsnts. — The  granting  of  leave  to  amend  pleiidings  is  en- 
tirely discretionary  with  the  trial  court,  and,  unless  that  discretion  has 
been  abused,  appellate  courts  will  not  interfere.    Buno  v.  Oomer,  4^6. 

2.  County  Comhibsioners. — The  board  of  county  commissioners  is 
vested  with  full  and  sole  power  to  manage  the  business  affairs  of  the 
county,  and  with  reasonable  discretion  in  the  administration  thereof. 
Garfield  County  v,  Leonard^  570. 

3.  Plradino. — A  motion  to  compel  the  plaintiff  to  elect  upon  which 
of  two  counts  in  a  complaint  for  the  same  cause  of  action  he  will  pro- 
ceed, is  addressed  to  the  discretion  of  the  court.    Manders  o.  Crafty  236. 

4.  Rescission. — The  rescission  or  cancellation  of  contracts  or  deeds 
and  specific  performance  are  not  matters  of  absolute  right,  but  matters 
resting  in  the  sound  discretion  of  the  court.  Boyea  v.  Green  Mountain 
F.  r.  A  I.  Co.y  295. 

5.  Special  Vsbdict. — It  is  discretionary  with  the  jury  to  render  a 
general  or  special  verdict  in  an  action  for  the  recovery  of  money  only, 
or  of  specific  property.  In  such  cases  the  court  has  no  power  to  order 
special  findings.    Meyers  v.  Hart,  302. 

DITCHES:  See  WATER  RIGHTS. 

EMINENT  DOMAIN: 

1.  CoRPOBATB  Property. — The  statute  contemplates  the  institution 
of  condemnation  proceedings  by  one  corporation  against  another,  as 
well  as  by  a  corporation  of  a  public  character  against  the  property  of  a 
private  individual.     San  Luis  L.  C.  A  L  Co.  v,  Kenilworth  Canal  Co,,  244. 

2.  Pbeliuinary  Possession. — The  provision  in  the  eminent  domain 
act  for  preliminary  possession  and  use  of  the  property  pending  conden* 
nation  proceedings  is  not  unconstitutional.    lb. 

8.  Statutory  Construction. — The  provisions  of  section  1716,  Gren. 
Stats.,  that  no  tract  of  improved  or  occupied  land  shall,  without  the 
written  consent  of  tlie  owner,  be  subjected  to  the  burden  of  two  or  more 
irrigating  ditches,  when,  etc.,  are  for  the  benefit  of  the  landowner,  and 
cannot  be  invoked  by  rival  ditch  companies.  lb. 
EMPLOYER  AND  EMPLOYEE: 

1.  Agency. — A  servant  can  have  no  implied  authority  to  do  that  which 
it  could  not  be  lawful  under  any  circumstances  for  either  him  or  his 
employer  to  do.     Sagers  v.  Nuckolls,  95. 

.  2.  Save. — It  is  not  enough  that  the  act  should  be  for  the  benefit  of 
the  master,  but  it  must  be  in  the  ordinary  course  of  business  in  order 
that  an  autliority  to  do  it  may  be  implied,    lb. 

3.  Contract. — Where  the  contract  of  employment  involved  an  ad- 
vancement by  the  employer  of  certain  expenses  to  be  incurred  by  the 
employee,  which  should  be  repaid  by  the  work  of  the  employee,  the  em- 
ployer is  bound  to  permit  it  to  be  repaid  in  that  manner,  and  if  he  per- 
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mits  the  employee  to  be  involuntarily  driven  from  the  8enri<»bjtbe 
violence  of  a  co-employee,  it  may  be  held  that  the  debt  has  bees  extin- 
guished.   Hanlin  v.  Walters,  519. 

4.  Dahaoss. — An  employee  who  is  discharged  without  cause  before 
th^  expiration  of  the  term  of  employment,  is  entitled  to  damages  for 
the  breach  of  the  contract.    Manger  v.  Grodnick,  5d4. 

5.  £mplotbb*8  Liability. — The  test  of  the  liability  of  the  master 
for  the  acts  of  his  servant  in  all  cases  is  whether  the  act  waa  done  br 
his  express  authority  or  fairly  implied  from  the  nature  of  the  employ- 
ment and  the  duties  incident  to  it.     8ager9  v,  NuckolU,  05. 

6.  Same. — To  make  the  master  liable  for  any  act  of  fraud  or  negli- 
gence done  by  his  servant,  the  act  must  be  done  in  the  cooiBe  of  his 
employment.  If  he  steps  out  of  it  to  do  a  wrong,  either  fraodaleaUy 
or  feloniously,  towards  another,  the  master  is  no  more  liable  thus 
stranger.  It  is  also  imperative  that  the  employment  be  in  the  proeera- 
tion  of  a  lawful  business.    lb. 

7.  Emplotss's  Liability. — ^A  servant  is  liable  in  damages  to  a  third 
person  for  the  negligent  performance  of  his  master's  business.  Jfi^^ 
V.  Staples,  03. 

8.  Relation,  when  cannot  exist. — The  relation  of  master  aad  ler- 
vant  cannot  exist  in  a  conspiracy  or  confederation  of  individuals  to  eoin- 
mit  crime, — all  are  principals  and  are  jointly  and  severally  responsible 
for  the  consequences  of  the  wrong  perpeti-ated.    Sogers  v,  NuckoQs^  95. 

9.  Same. — Where  the  principal,  using  due  care  in  the  selection  of  the 
person,  enters  into  a  conti-act  with  the  person  exercisiDg  an  independ- 
ent employment,  by  virtue  of  which  the  latter  undertakes  to  accomplish 
a  given  result,  being  at  liberty  to  select  and  employ  his  own  means  sad 
methods,  and  the  principal  retains  no  right  or  power  to  control  or  di- 
rect the  manner  in  which  the  work  shall  be  done,  the  contract  does  not 
create  the  relation  of  principal  and  agent  or  master  and  servant,  and 
the  person  contracting  for  the  work  is  not  liable  for  the  negligence  of 
the  contractor,  his  agents  or  servants  in  the  performance  of  the  work. 
Chicago  B,  I.  <fe  P.  By,  Co,  v.  Ferguson,  414. 

10.  Same. — ^An  employment  is  regarded  as  independent  when  the  per- 
son renders  service  in  the  course  of  an  occupation  representing  the  will 
of  an  employer  only  as  to  the  result  of  the  work,  and  not  as  to  the  messt 
by  which  it  is  accomplished.    lb, 

EQUITY: 

Deed— MoRTQ  AGE. — The  power  of  a  court  of  equity  to  hold  as  a  mort- 
gage an  instrument  which  is  in  form  an  absolute  deed,  is  well  settled. 
Fetta  V,  Vandevier,  419. 
ESTOPPEL: 

1.  Equitable  Estoppel. — Where  one,  by  his  words  or  oonduct,  will- 
fully causes  another  to  believe  a  certain  state  of  things  and  indoceshin 
to  act  on  that  belief  so  as  to  alter  his  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things  as 
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existing  at  the  same  time.    Colo.  Loan  A  Trust  Co»  v.  Cfrand  VaUey 
Canal  Co.^  08. 

2.  Samk. — ^A  coi*poration  having  sold  the  stock  of  a  shareholder  for  a 
delinquent  assessment,  and  bought  in  the  stock  itself  with  his  acquies^ 
cence,  is  estopped  to  charge  him  with  further  assessments.  It  cannot, 
in  such  a  case,  assert  the  invalidity  of  its  own  proceedings  and  reinstate 
him  as  a  stockholder.     PatterBon  v.  Brown  etc.  Ditch  Co.,  511. 

3.  Same. — One  who  knowingly  permits  another  to  clothe  himself  with 
apparent  authority,  or  who  recognizes  and  adopts  the  acts  of  anoUier 
who  has  assumed  to  be  his  agent  in  such  a  manner  as  to  induce  third 
persons  to  deal  with  the  apparent  agent  on  his  credit,  is  estopped  to  say 
tiiat  such  party  is  not  his  agent,  possessed  of  the  requisite  authority. 
Gauthier  Decorating  Co.  v.  Ham,  650. 

EVICTION. 

1.  Conversion. — The  eviction  from  premises  of  parties  who  are  law- 
fully engaged  in  removing  the  tenant's  property,  tlie  locking  up  of  the 
premises,  keeping  them  locked,  and  preventing  the  removal  of  the 
chattels  is  a  conversion  thereof,  and  a  recovery  may  be  had  for  their 
value.    Hughes  v.  Coors,  303. 

2.  Eviction,  what  does  not  constitute. — The  mere  fact  that  the 
premises  became  uninhabitable  through  the  act  of  a  third  person,  to 
which  the  landlord  has  not  contributed,  does  not  amount  to  an  eviction, 
or  discharge  the  tenant  from  the  payment  of  rent.  Eisenhart  o.  Or- 
dean,  lf(2. 

3.  Eviction — Intention  matebiax. — Acts  of  a  landlord  in  interfer- 
ence witli  the  tenant* s  possession,  to  constitute  an  eviction,  must  clearly 
indicate  an  intention  that  the  tenant  shall  no  longer  continue  to  hold 
the  premises.  *  lb. 

EVIDENCE: 

1.  Appeabance,  Effect  of. — An  appearance  by  a  corporation  is,  for 
the  purpose  of  the  action,  conclusive  evidence  of  its  legal  existence. 
Gauthier  Decorating  Co.  v.  Ham,  559. 

2.  Books  of  Account. — Before  books  of  account  are  admissible  in 
evidence,  a  proper  foundation  must  be  laid  for  that  purpose,  and  the 
books  must  be  books  of  original  entry  and  competent  proof  of  the  mat- 
ters which  they  tend  to  establish.    Jones  v.  Henshall,  448. 

3.  Fraud. — The  various  agreements  between  the  parties  which  showed 
the  contract  as  originally  entered  into  and  as  extended  in  its  opei*ation 
and  conditions,  and  which  were  the  result  of  the  conversations  wherein 
the  alleged  misrepresentations,  wiiich  are  the  foundations  of  the  action, 
were  made,  are  admissible  in  evidence.     Lewis  v.  Dodge,  50. 

4.  Negligence. — Acts  which  follow  an  injury  cannot  be  proven  in 
civil  actions  for  the  purpose  of  establishing  an  antecedent  negligence. 
That  a  railroad  company  aided  in  putting  out  a  fire  burning  along  its 
track  does  not  tend  to  establish  the  fact  that  it  caused  the  fire.  D.  A 
K.  G.  R.  R.  Co.  V.  Morion,  156. 
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5.  Pabol. — Parol  evidence  is  admissible  to  explain  latent  or  inherent 
ambiguity  in  a  written  instrument,  but  not  where  its  effect  would  be 
to  make  a  new  and  different  contract  from  that  made  by  the  parties. 
Slater  v,  Jacohiiz,  127. 

6.  Pbesuuption. — It  being  in  the  power  of  a  railroad  company  to  as- 
certain whether  or  not  it  had  received  gpods  for  shipment,  it  is  pre- 
sumed to  have  ascertained  that  fact,  and  its  failure  to  deny — except  by 
way  of  answer  to  the  complaint — ^that  the  goods  were  so  delivered,  is 
evidence  of  some  weight  that  it  had  received  them.  U.  P.  By.  Co.  v. 
Hepner,  313. 

7.  Same. — The  production  of  the  note  by  the  plaintiff  at  the  trial, 
showing  payment  of  interest  months  after  the  date  of  its  alleged  pay- 
ment, is  Buificient  to  overcome  any  presumption  arising  from  the  record 
of  a  satisfaction  of  a  moitgage  securing  a  note  of  like  descriptiou. 
Smith  V.  Stark,  453. 

8.  Same. — Where  a  defendant  neglected  to  go  upon  the  stand  and 
make  cleai*  by  his  own  denials  his  want  of  connection  with  a  purchase, 
the  court  is  entirely  warranted  in  concluding,  even  from  slight  tesUmo- 
ny,  the  existence  of  those  facts  which  would  render  him  liable  for  the 
price  of  that  of  which  he  had  received  the  benefit.  McDorkald  v.  Mc- 
Leod,  344. 

9.  Railroad  Fibes. — That  a  fire  broke  out  and  burned  along  the 
line  of  a  railway,  is  not  evidence  that  it  was  caused  by  the  railroad  com- 
pany.   D.  dt  R.  G.  R.  R.  Co.  V.  Morton,  155. 

10.  Statements  to  thibd  Persons. — Statements  by  a  married  daugh- 
ter made  to  third  persons  that  she  intended,  or  expected  to,  or  would 
pay  her  mother  for  taking  care  of  her,  are  not  evidence  of  a  promise 
so  to  do.    Perkins  v.  Westcoat,  338. 

11.  Statute  of  Frauds. — Where  the  issue  is  as  to  whether  an  actual 
change  of  possession  of  the  goods  took  place,  tlie  books  of  the  ware- 
house in  which  they  were  stored  at  and  after  the  time  of  the  sale  are 
admissible  to  show  whether  or  not  there  has  been  such  a  change. 
Springer  v.  Kreeger,  487. 

12.  Value. — The  value  of  articles  which  have  no  market  value  may 
be  established  by  evidence  of  their  cost,  use  and  condition  at  the  time 
they  were  destroyed.     U.  P.  D.  <fc  G.  Ry.  Co.  ».  Williams,  626. 

13.  Same. — The  value  of  an  article  for  which  there  is  no  home  mar- 
ket may  be  ascei-tained  by  deducting  the  cost  of  transportation  from 
the  price  to  be  obtained  in  the  nearest  market,    lb. 

14.  Witness. — The  competency  of  a  witness  is  not  affected  by  the 
character  of  the  testimony  he  may  give.    Jones  v.  Henshall,  448. 

15.  Same. — In  general,  a  party  is  absolutely  incompetent  to  give  evi- 
dence when  he  brings  an  action  against  an  administrator  or  defends  a 
suit  brought  by  one.    lb. 

10.  Same. — ^A  creditor  of  an  estate  who  has  intervened  in  an  action 
by  tlie  administi*ator  against  the  heir,  and  who  is  interested  in  the  sue 
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cess  of  the  latter,  has  a  right  to  object  to  testimony  by  the  plaintiff  in 
his  own  behalf.    Fetta  v.  Vandevier,  419. 
EXCEPTIONS:  See  APPELLATE  PRACTICE. 
EXECUTIVE  POWER: 

1.  CoirsTiTUTiONAT*  Law. — When  powers  are  specially  conferred  by 
the  constitution  upon  •the  goveraorf  the  legislature  cannot  authorize 
them  to  be  performed  by  any  other  officer  or  authority;  and  from  those 
duties  which  the  constitution  requires  of  him,  he  cannot  be  excused  by 
law.    Lamb  o.  The  People,  106. 

2.  PowEB  OP  Appointment. — By  the  amendatoi-y  act  of  April  1, 1891, 
the  power  to  appoint  the  state  veterinary  surgeon  is  vested  in  the  gov- 
ernor, subject  to  the  approval  of  the  senate.    lb, 

3.  State  Vetebinaby  Subgeon. — The  state  veterinary  surgeon  is  a 
state  officer,  and  the  power  to  remove  him  is  by  the  constitution  vested 
in  tlie  governor.    lb. 

EXEMPLARY  DAMAGES:  See  DAMAGES. 
EXPERTS:  See  COSTS. 

FEES:  See  COSTS. 
FINAL  RECEIPT: 

Evidence  of  Title. — That  the  vendor  holds  only  a  final  receipt,  and 
not  a  patent  for  the  land,  is  not  a  defect  of  which  the  purchaser  can 
complain.     Godding  v.  Decker,  198. 
FORCIBLE  ENTRY  AND  DETAINER: 

1.  JuBiSDiCTioN  OF  JuBTiCE  OF  THE  Peace. — Justlces  of  the  peaco 
have  jurisdiction  in  actions  of  foraible  entry  and  detainer,  and  such  ju- 
risdiction is  not  divested  by  a  plea  setting  up  tliat  the  defendant  is  in 
peaceable  possession  of  the  premises  by  virtue  of  certain  conveyances. 
Kelley  o.  Andrew,  122. 

2.  Pbactice. — The  defendant  in  an  action  of  forcible  entry  and  de- 
tainer cannot  set  up  title  in  himself  and  thereby  defeat  the  plaintiffs 
right  to  recover  on  the  basis  of  his  peaceable  occupancy.    Ib» 

3.  Title. — A  plaintiff  in  forcible  entry  and  detainer  cannot  recover 
upon  constructive  possession  evidenced  by  deeds  conveying  the  fee.  lb, 

4.  Same. — Ordinarily  evidence  of  title  is  inadmissible  in  that  action, 
either  for  the  purpose  of  establishing  the  possession  or  character  of  tlie 
entry;  but  this  rule  is  subject  to  an  exception  in  the  case  of  an  occu- 
pant of  a  part  of  the  public  domain,  wjiere  his  muniments  of  title  are 
admissible  simply  as  evidences  of  staking  and  holding  which  he  is  re- 
quired by  statute  to  prove,  in  addition  to  his  peaceable  occupancy,  to 
entitle  him  to  maintain  the  action.    16. 

FORGERY: 

Fobqebt  defined. — Forgery  is  the  false  making  or  materially  alter- 
ing, with  intent  to  defraud,  of  any  writing  which,  if  genuine,  might  ap  • 
parently  be  of  legal  efficacy  or  the  foundation  of  a  legal  liability.  Colo, 
Loan  S  Triist  Co.  v.  Grand  Valley  Canal  Co,^  63. 
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FRAUD:  See  also  STATUTE  OP  FRAUDS. 

1.  Actual  Fraud. — Actual  or  positive  fraud  consists  in  deception 
practised  in  order  to  induce  another  to  part  with  property,  or  to  sur- 
render some  lef^al  right,  and  which  accomplishes  the  end  designed. 
The  deception  must  relate  to  facts  then  existing  or  which  had  previously 
existed,  and  which  were  material  to  the  dealings  between  the  parties  in 
which  the  deception  was  employed.  In  order  to  render  it  actional>le, 
it  should  appear  that  the  representations  were  made  as  alleged,  that 
they  were  made  in  order  to  influence  the  plainti^Ts  conduct,  that,  rely> 
ing  upon  Uiem,  the  plaintiff  did  enter  into  a  contract,  or  otlierwise  act 
as  desired,  that  the  representations  were  untrue,  that  the  plaintiff  suf- 
fered damage  from  the  action  he  was  induced  to  take,  and  that  this  dam- 
age followed  proximately  the  deception.     Beard  o.  Bliley,  479. 

2.  BuBDEN  OF  Pkoof. — Fraud  is  never  presumed.  The  party  relying 
upon  fraud  must  prove  it     lb. 

3.  Same.— Proof  of  fraud  must  be  sufficient  to  overcome  the  legal 
presumption  of  honesty,  which  obtains  in  all  cases.    lb. 

4.  CoNYBTANCES. — Any  alienation  of  propeiiy  for  the  purpose  of 
hindering,  delaying  or  defeating  creditors  in  subjecting  the  property  to 
the  payment  of  debts,  is  fraudulent    Hunter  v.  Ferguson^  287. 

5.  DfiCErr. — An  action  for  damages,  as  for  deceit,  is  maintainable 
upon  an  executed  contract  In  order  to  prove  such  fraud  as  will  sustain 
tlie  action,  it  is  only  necessary  to  show  tliat  what  the  defendant  asserted 
was  false  within  his  own  knowledge,  and  occasioned  damage  to  the 
plaintiff.     Barker  v.  Niehole,  25. 

6.  Opinion. — A  mere  speculative  statement  or  expression  of  opinion 
is  not  of  itself  a  sufficient  basis  of  an  action  for  fraud.  Beard  v.  Bli- 
ley,  479. 

7.  Pleading. — Fraud  must  be  pleaded  to  waiTant  the  introduction  of 
evidence  concerning  it  General  allegations  of  fi*aud  are  insufficient 
Jain  V.  Qiffin,  90. 

8.  Same. — ^Evidence  of  fraud  is  inadmissible,  unless  the  facts  consti- 
tuting the  fraud  have  been  set  up  in  the  pleadings.     Arthur  v.  Gard,  133. 

GRANTOR  AND  GRANTEE:  See  VENDOR  AND  PURCHASER. 
GUARANTY: 

1.  Consideration. — A  guaranty  executed  subsequent  to  the  original 
undertaking  must  rest  upon  a  new  and  adequate  consideration,  in  order 
to  bind  the  guarantor.     Jain  v.  G\jffin^  90. 

2.  Same. — Where  tlie  guarantor  of  the  note  in  controvei*sy  was  an 
original  promisor  and  bound  upon  another  note,  which  the  payee  re- 
fused to  suri'ender  without  his  guaranty  of  the  note  given  in  renewal 
thei*eof,  the  guaranty  must  be  held  as  having  been  executed  concur- 
rently with  the  original  undertaking  and  as  a  promise  requiring  no  new 
consideration.    lb. 
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GARNISHMENT: 

1.  Name — Notice. — ^A  garnishee  is  not  affected  by  a  notice,  writ  or 
process  served  upon  him,  except  it  properly  runs  with  an  accurate  de- 
scription against  the  person  to  whom  he  may  be  indebted,  unless  he  had 
actual  knowledge  of  tlie  identity  of  the  debtor  and  the  peraon  named 
in  the  process.     German  Nat,  Hank  v.  Nat.  State  Banky  17. 

2.  Pkactice. — A  valid  conditional  judgment  is  a  condition  precedent 
to  the  Issuance  of  a  scire  facias  against  a  garnishee.  Rice  v.  American 
Nat.  Bank,  81. 

3.  Same. — In  order  to  bind  the  creditor  whose  claim  is  sought  to  be 
appropriated  by  means  of  garnishee  proceedings,  it  is  essential  that 
there  be  service  of  process,  or  its  equivalent,  and  he  will  not  be  bound 
by  an  independent  submission  of  his  rights  by  his  debtor.    lb. 

4.  Scope  of  Process. — A  garnishee  is  not  chargeable  unless  the  de- 
fendant could  recover  in  his  own  name  and  for  his  own  use  that  which 
the  plaintiff  seeks  to  secure  by  garnishment.  ^Uallowell  v.  Leqfgreen,  22. 

5.  Statutory  Proceeding. — The  authority  to  institute  garnishee 
proceedings  is  entirely  statutory,  and  unless  tlie  requirements  of  the 
statute  are  complied  with  the  proceedings  cannot  be  sustained.  Rice  v. 
American  Nat.  Bank,  81. 

INFANTS  AND  INFANCY:  See  MINORS. 
INFORMATIONS: 

1.  Criminal  Law — Information. — It  is  the  right  of  a  defendant  in 
a  criminal  case  to  be  informed  of  the  charges  against  him  as  fully  as  it 
is  in  the  power  of  the  prosecution  to  inform  him,  so  that  he  may  be  en- 
abled to  intelligently  prepare  his  defense.     Sault  v.  The  People,  502. 

2.  Same. — Where  a  party  is  charged  with  larceny,  the  name  of  the 
person  from  whom  the  property  was  stolen;  where  with  murder,  the 
name  of  the  person  killed ;  where  with  receiving  stolen  goods,  the  name 
of  tlie  owner  of  the  goods  and  the  person  from  whom  they  were  re- 
ceived,— must  be  set  out  in  the  indictment  or  information ;  and  only  the 
inability  to  secure  such  names  will  excuse  the  failure  to  give  them.  lb. 
INJUNCTION  BOND: 

1.  Action  on  Injunction  Bond. — An  action  lies  upon  an  undertak- 
ing in  injunction  against  the  principal  and  surety  or  sureties,  without 
previous  adjudication  awarding  damages  against  the  principal.  Lynch 
V.  Metcalf,  131. 

2.  Measure  of  Damages. — Damages  recoverable  by  a  corporation 
in  an  action  on  an  injunction  bond  are  ordinarily  limited  to  losses  and 
injuries  sustained  by  it  by  reason  of  the  wrongful  suing  out  of  the  writ. 
Satan  v.  Larimer  &  Weld  Res.  Co.,  866. 

3.  Same. — A  corporation  suing  on  an  injunction  bond  running  to  it 
cannot  include  in  its  claim  for  damages  those  which  have  incidentally 
fallen  on  its  stockholders,  without  proof  that  it  has  beeir  compelled  to 
respond  for  a  breach  of  some  valid  contract  into  which  it  had  antece- 
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dently  entered,  and  which  it  was  prevented  from  performing  by  the 
bond  in  suit,  or  a  showing  that  it  has  rightfully  liquidated  the  claims 
asserted  against  it.    lb. 
INSTRUCTIONS: 

1.  Erboneous. — Instructions  which  assume  the  existence  of  a  fact  in 
question  are  erroneous.     Chicago,  R,  L  A  P.  By.  Co.  v.  Ferguson,  414. 

2.  Ebroneous,  when  ihmatejual. — Although  an  instruction  ouglit 
not  to  have  been  given,  yet,  when  it  appears  from  the  verdict  that  it  oc- 
casioned no  injury,  it  will  be  regarded  as  harmless  error.  McClellan  v. 
Hurdle,  480. 

8.  Same. — If  the  instructions,  as  a  whole,  convey  to  the  jury  the  cor- 
rect rule  of  law  applicable  to  the  question  to  be  determined  by  them, 
tlie  judgment  will  not  be  reversed  because  some  one  of  them  fails  to 
state  the  law  with  sufficient  qualification,  when  the  defects  are  cured 
by  other  instructions.     Curr  v.  Hundley,  54. 

4.  Should  de  based  vpojst  Evidence. — Instructions  should  in  all 
cases  be  based  upon  the  evidence,  and  an  instruction  tliat  impliedly  as- 
sumes the  existence  of  evidence  tliat  was  not  given  is  erroneous.  Fisk 
V.  Greeley  Electric  L,  Co.,  819. 

5.  Same. — An  instruction  should  not  be  given  when  there  are  no  facts 
in  evidence  upon  which  it  can  be  based.    McClellan  v.  Hurdle,  430. 

6.  Same. — Where  there  is  no  evidence  upon  which  instructions  in  re- 
gard to  fraud  can  be  pi-edicated,  it  is  an  error  to  give  them.  Hunter  v. 
Ferguson,  287. 

7'  Should  be  specific. — Instructions  in  an  action  for  damages  for 
pei-sonal  injuries  should  be  clear  and  definite  as  to  facts,  tlie  existence 
of  which  would  create  a  liability.    Denver  etc.  Transit  Co.  v.  Dwyer,  40B. 

8.  Same. — An  instruction  couched  in  such  general  and  indefinite 
terms  that  the  jury  might  easily  draw  an  unwarranted  inference  from 
an  admitted  fact  is  vicious.    Fisk  v.  Greeley  Electric  L.  Co.,  319. 
INTEREST: 

1.  When  becovebable. — Interest  is  recoverable  only  in  the  cases 
enumerated  in  the  statute.    Pettit  v.  Thalheimer,  355. 

2.  Same. — Interest  is  recoverable  only  in  those  cases  specified  in  the 
statute.  Mere  delay  to  pay  is  not  necessarily  **  unreasonable  and  vex- 
atious delay,*'  within  the  meaning  of  tlie  statute.  Keys  v.  Morrison,  441. 
INTERVENTION: 

1.  Who  may  intervene. — Any  person  who  has  an  interest  in  the 
matter  in  litigation,  in  tiie  success  of  either  of  the  parties,  or  an  inter- 
est against  both,  may  intervene  in  the  action.    Martin  v.  McCarthy,  37. 

2.  Effect  of  Dismissal. — A  voluntary  dismissal  of  an  intervention, 
witliout  any  agreement  of  the  parties  or  other  circumstances  tending 
to  show  that  such  dismissal  was  intended  as  a  final  disposition  of  the 
dispute  between  tlie  paities,  is  not  a  bar  to  another  action  by  the  in- 
tervener,   lb. 

IRRIGATION:  See  WATER  RIGHTS. 
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JUDGMENTS: 

1.  AOAIKST  Pautnebs. — When  an  action  is  brought  against  copart- 
ners to  collect  a  firm  debt,  it  is  error  to  render  judgment  against  one  of 
the  partners  as  for  an  individual  debt.    Desaauer  v,  Koppin,  115. 

2.  Sams. — The  only  judgment  which  can  be  entered  in  an  action 
against  a  firm  when  all  its  members  have  not  been  served,  or  have  not 
appeared,  is  one  against  the  partners,  to  be  enforced  against  partner- 
ship property  and  tliat  of  the  member  served.     lb. 

3.  Same. — When  an  action  is  brought  against  copartners  to  collect  a 
firm  debt,  it  is  erroneous  to  enter  judgment  against  one  of  the  parties, 
as  for  an  individual  debt.     Breene  r.  Booths  470. 

4.  FiXAL  Judgment. — No  final  judgment  can  be  properly  entered 
without  disposing  of  tlie  case  as  to  all  the  defendants  served.  Godding 
V.  Decker t  198. 

5.  ReaIi  Actions — Lien  for  Taxes. — Where  the  plaintiff  prevails  in 
an  action  to  recover  land  held  by  the  defendant  under  a  tax  deed,  the 
taxes  paid  thereon  by  the  defendant  constitute  a  lien  upon  the  premises, 
and  it  is  error  to  adjudge  the  property  to  the  plaintiff  without  decree- 
ing the  payment  of  the  same  with  statutory  interest.  Mitchell  t.  Ar- 
kell,  253. 

0.  When  voib. — ^A  decree  of  divorce  based  upon'  constructive  ser- 
vice is  void  unless  the  record  shows  a  strict  compliance  with  all  the 
statutory  requirements.     Roberts  v.  RobertSf  6. 
JURISDICTION: 

1.  Justice^  8  Court. — The  amount  indorsed  upon  the  summons  issu- 
ed by  the  justice  of  the  peace  as  the  amount  of  the  plaintiffs  claim  con- 
cludes the  plaintiff  as  to  the  amount  of  his  i*ecovery,  unless  in  some 
legal  and  recognized  manner  it  be  changed.     Myer  v.  Helland^  536. 

2.  Same. — Service  of  process,  requiring  an  appearance  before  a  justice 
of  the  peace  at  an  impossible  date,  confers  no  jurisdiction  over  the  per- 
son served,  and  a  judgment  based  upon  such  service  is  void.  Rice  6. 
American  Nat.  Bank^  81. 

8.  Same. — The  day  and  hour  fixed  in  the  summons  for  its  return  is 
the  time  when  the  justice*s  jurisdiction  of  the  action  attaches,  and  not 
when  he  issues  the  writ.    lb. 

4.  Same. — A  valid  conditional  judgment  is  a  condition  precedent  to 
the  issuance  of  a  scire  facias  against  a  garnishee.    lb. 

5.  Same.-— In  order  to  bind  the  creditor  whose  claim  is  sought  to  be 
appropriated  by  means  of  garnishee  proceedings,  it  is  essential  that 
there  be  service  of  process,  or  its  equivalent,  and  he  will  not  be  bound 
by  an  independent  submission  of  his  rights  by  his  debtor.    lb. 

0.  Same. — Justices  of  the  peace  have  jurisdiction  in  actions  of  forci- 
ble entry  and  detainer,  and  such  jurisdiction  is  not  divested  by  a  plea 
setting  up  that  the  defendant  is  in  peaceable  possession  of  the  premises 
by  virtue  of  certain  conveyances.    Kelley  v.  Andrew,  122. 

7.  County  Courts. — County  courts  possess  jurisdiction  concurrent 
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-with  the  district  court  in  all  cases  of  which  they  may  le^timately  talce 
cognizance,  and  the  power  to  regulate  and  control  the  settlement  of  es- 
tates of  deceased  persons  is  expressly  conferred  upon  them.  People  ex 
reL  V.  County  Courts  425. 

8.  Samk. — The  county  court  has  jurisdiction  to  order  an  administra- 
tor to  bring  into  court  funds  in  his  hands  belonging  to  the  estate.    lb. 

0.  Same. — Original  jurisdiction  to  admit  a  will  to  probate  and  to  pro- 
ceed to  such  final  determination  as  shall  settle  the  rights  of  all  parties 
concerned  is  vested  in  the  county  courts.    Mitchell  v.  Huyhes,  43. 

10.  Same. — It  is  erroneous  to  enter  judgment  in  a  case  on  appeal  from 
a  justice  of  the  peace  in  excess  of  the  amount  indorsed  upon  the  back 
of  the  summons.     Myer  t.  Helland^  536. 

11.  District  Courts. — The  county  court  having  lost  jurisdiction  of 
the  cause  by  reason  of  a  proper  application  for  a  change  of  place  of 
trial,  the  autliority  of  the  district  court,  when  the  cause  came  to  it  by 
appeal,  extended  no  further  upon  tlie  re-submission  of  the  motion  than 
to  order  a  change  of  venue  to  the  proper  county.  Failing  to  do  that, 
all  of  its  acts  in  entertaining  and  determining  motions  and  rendering 
final  judgment  are  absolutely  void.     Pearse  v,  Bordeleau,  351. 

12.  Same. — The  district  court  has  no  inherent  or  other  power  to  allow 
compensation  in  excess  of  the  statutory  fees  to  experts  to  be  called  as 
witnesses  in  a  criminal  case.  Such  an  order  is  not  binding  upon  the 
county  chargeable  with  the  costs.     Larimer  County  v,  Lee,  177. 

13.  SA.HE. — ^A  court  of  equity  will  not  entertain  jurisdiction  to  set 
aside  the  probate  of  a  will  unless  some  special  and  exceptional  circum- 
stances be  aveiTed  which  warrant  the  interference.  Mitchell  v.  Hughesf 
43. 

14.  Court  of  Appeals. — Constitutional  questions  are  without  tlie 
final  jurisdiction  of  this  court,  and  are  never  considered,  unless  essen- 
tial to  the  settlement  of  the  rights  of  the  parties  to  the  controversy. 
Carlile  v.  Hurd^  11. 

15.  Constructive  Service. — A  decree  of  divorce  based  upon  con- 
structive service  is  void  unless  the  record  shows  a  strict  compliance 
with  all  the  statutory  requirements.    Roberts  v.  Roberts,  <5. 

16.  Same. — The  record  must  show  a  compliance  with  the  statute  re- 
specting the  mailing  of  a  copy  of  the  summons  to  the  defendant  to 
justify  the  entry  of  a  judgment.    lb, 

17.  Same. — Parol  proof  that  the  defendant  has  actual  knowledge  of 
tlie  pendency  of  the  action  will  not  be  considered  on  tlie  hearing  of  his 
motion  to  set  aside  the  judgment,  because  of  the  failure  to  mail  him  a 
copy  of  the  summons,  as  required  by  law.    lb, 

18.  Mandamus — Equity. — The  court  below  was  without  jurisdiction, 
in  an  application  for  mandamus,  to  hear  and  determine  the  equities 
between  the  petitioner  and  an  intervenor,  even  by  request  and  agreement 
of  the  parties.     Bright  v.  Farmer^s  Highline  C,  <fc  R.  Co.,  170. 

19.  Venue. — An  action  to  recover  on  a  money  demand  growing  out 
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of  a  contract  between  the  parties  shall  be  tried  in  the  coonty  in  which 
the  defendants,  or  any  of  them,  reside  at  the  commencement  of  the 
action,  or  in  the  county  where  the  plaintiff  resides  when  service  is  made 
on  the  defendant  in  such  county,  subject  to  the  power  of  the  court,  up- 
on good  cause  sliown,  to  change  the  place  of  trial.  In  such  an  action, 
service  upon  a  defendant  in  a  county  other  than  that  in  which  tlie 
action  is  commenced,  does  not  give  the  court  jurisdiction  without  the 
acquiescence  of  the  defendant.  Where  an  application,  sufficient  in  form, 
and  uncontradicted,  was  made  for  a  change  of  place  of  trial,  tlie  court 
had  jurisdiction  of  the  cause  only  for  the  purpose  of  ordering  its  re- 
moval to  tlie  proper  county.  Pearse  o.  Bardeleau,  351. 
JURY: 

1.  Speciai.  Practice  in  Cebtaiv  Counties. — Either  party  to  an  ac- 
tion pending  in  the  county  court  of  a  county  of  the  first  class  is  entitled 
to  a  trial  by  jury  without  advancing  the  fees  therefor.  Woods  v.  Tcu^ 
quarpj  515. 

2.  Jury  Trial  in  Attachment. — The  issue  formed  by  the  traverse 
of  the  grounds  of  the  attachment  must  be  tried  by  jury,  unless  that 
mode  of  trial  be  waived  by  the  parties,    lb, 

JUSTICES  OF  THE  PEACE: 

1.  Forcible  Entry  and  Detainer. — Justices  of  the  peace  have  ju- 
risdiction in  actions  of  forcible  entry  and  detainer,  and  such  jurisdiction 
is  not  divested  by  a  plea  setting  up  that  the  defendant  is  in  peaceable 
possession  of  the  premises  by  virtue  of  certain  conveyances.  Kelley  v. 
Andrew,  122. 

2.  Jurisdiction. — The  amount  indorsed  upon  the  summons  issued 
by  the  justice  of  tlie  peace  as  the  amount  of  the  plaintiffs  claim  con- 
cludes the  plaintiff  as  to  the  amount  of  his  recovery,  imless  in  some 
legal  and  recognized  manner  it  be  changed.     Myer  v,  Helland,  536. 

3.  When  Jurisdiction  attaches. — The  day  and  hour  fixed  in  the 
summons  for  its  return  is  the  time  wlien  tlie  justice^s  jurisdiction  of  the 
action  attaches,  and  not  when  he  issues  the  writ.  Rice  v.  American 
Nat  Bank,  81. 

4.  Mittimus  to  Jail  of  Another  County. — When  a  county  has  no 
jail,  a  justice  of  the  peace  is  warranted  in  issuing  a  mittimus  to  the 
sheriff  of  another  county  to  receive  the  prisoner  and  keep  him  in  cus- 
tody.   Montezuma  County  v.  San  Miguel  County,  137. 

5.  Practice  in  Justice  Court. — Whenever  tlie  act  regulating  the 
jurisdiction  of  justices  of  the  peace  provides  the  remedies  when  a  liti- 
gant* s  rights  are  not  respected  by  tlie  magistrate,  such  remedies  are 
exclusive.     Wood  v.  Lake,  284. 

6.  Same. — The  provisions  of  the  statute  requiring  the  summons  is- 
sued by  a  justice  of  the  peace  to  specify  the  place,  day  and  hour  at 
which  the  party  sXimmoned  must  appear  before  him,  are  mandatory  and 
must  be  strictly  pursued.    Mice  v.  American  Nat.  Bank,  81. 

7.  Process,  when  void. — Service  of  process,  requiring  an  appeai-anvu 
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before  a  justice  of  the  peace  at  an  impossible  date,  confers  no  jurisdic- 
tion over  the  person  served,  and  a  judgment  based  npon  such  service  is 
void.    lb, 

8.  Pbocess,  where  bkrved. — Service  of  process  from  a  justice's  court 
cannot,  under  the  statute,  be  made  beyond  the  county^  and  the  accept- 
ance of  8er\ice  which  shows  tliat  it  was  made  outside  of  the  county 
thereby  shows  tLat  it  was  made  where  tlie  process  had  no  legal  force.  Pf. 

LANDLORD  AND  TENANT: 

1.  Landlobd,  when  liable. — To  render  a  landlord  liable  in  an  ac- 
tion for  wrongful  eviction,  the  acts  complained  of  must  eitlier  have  been 
perpetrated  by  him,  be  acts  for  which  he  was  personally  responsible, 
or  acts  against  which  he  had  expressly  covenanted.  EUenhart  v.  Or- 
dean,  102. 

2.  Landlord,  when  not  liable. — Tenants  who  have  covenanted 
that  they  received  the  premises  in  good  order  and  condition;  that  they 
would  keep  them  in  good  repair  at  their  own  expense,  and  yield  them 
up  at  the  eud  of  the  term  in  as  good  order  and  condition  as  when  en- 
tered upon, — loss  by  fire,  inevitable  accident  or  ordinary  wear  except- 
ed,— cannot  hold  the  landlord  responsible  for  the  result  of  acts  of  an 
adjoining  lot  owner  upon  his  own  premises.    lb. 

3.  Tenant,  Liability  of. — Under  an  express  covenant  to  keep  and 
leave  the  premises  in  repair,  the  tenant  is  bound  to  make  good  any  in- 
jury from  any  cause  not  resulting  from  Uie  act  or  neglect  of  the  land- 
lord,   lb. 

4.  Eviction,  what  does  not  consttfutk. — The  mere  fact  that  Uie 
premises  became  uninhabitable  through  the  act  of  a  third  person,  to 
which  the  landlord  has  not  contributed,  does  not  amount  to  an  eviction, 
or  discharge  the  tenant  from  the  payment  of  rent    lb. 

5.  Eviction — Intention  material. — Acts  of  a  landlord  in  interfer- 
ence with  the  tenanted  possession,  to  constitute  an  eviction,  must  clearly 
indicate  an  intention  that  the  tenant  shall  no  longer  continue  to  hold 
the  premises.     lb. 

LIBEL: 

1.  Libel  defined. — ^A  libelous  publication  is  one  which  charges  or 
imputes  to  any  person  that  which  renders  him  liable  to  punishment; 
or  which  is  calculated  to  make  him  the  subject  of  hatred,  odium,  con- 
tempt or  ridicule.     Republican  Publishing  Co.  v  Miner,  668. 

2.  Direct  Charges,  not  Essential. — A  publication,  the  obvious 
tendency  of  which,  taken  as  a  whole,  is  to  fasten  suspicion  of  guilt  of 
a  felony  upon  the  plaintiff,  is  actionable,  altliough  the  article  contains 
no  direct  charge.    lb. 

3.  Libelous  Words. — The  publication  of  words  concerning  mer- 
chants and  traders  which  impute  to  them  insolvency,  financial  difficul- 
ties or  embarrassment,  dishonesty  or  fraud,  are  actionable  in  themselves, 
without  the  necessity  of  alleging  or  proving  special  damages.  MeKen* 
zie  V.  Denver  Times  Publishing  Co.f  554. 
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4.  Same. — The  publication  of  the  -wonts  '*  BusineBS  Changes — Mo 
Kenzie  Lumber  Company,  Denver,  Attached,"  is  libelous  per  ae.    lb. 

5.  Pleading — Innuendo. — When  the  words  published  explain  tliem- 
selves,  an  innuendo  is  unnecessary.    lb. 

6.  Same. — The  office  of  an  innuendo  in  pleading  a  libel  is  to  explain 
the  defendant's  meaning  in  the  language  employed,  and  to  show  how 
it  relates  to  the  plalntiif.  When  the  meaning  of  the  language  is  plain 
no  innuendo  is  required.     JiepubUcan  PuhlMing  Co.  v.  Miner,  568. 

7.  Same. — Where  tlie  meaning  of  the  language  is  not  apparent,  and 
an  explanation  is  necessary,  the  innuendo  is  used  to  expi*ess  the  plain- 
tlfiTs  construction  of  the  words,  but  it  cannot  enlarge  or  vary  tlieir 
sense,  and  it  is  of  no  avail  unless  the  words  to  which  It  is  applied  have 
a  violent  presumption  of  the  innuendo.     Ih. 

8.  Rumors. — ^In  an  action  for  libel,  the  publication  in  a  newspaper  of 
rumors  is  not  justified  by  the  fact  that  such  rumors  existed.    lb. 
LIENS:  See  also  MECHANICS'  LIENS. 

1.  Agistob's  Lien. — It  seems  that  the  lion  of  an  agistor,  which  had 
its  inception  prior  to  the  giving  of  a  chattel  mortgage  upon  the  prop- 
erty, which  is  taken  with  knowledge  of  the  situation  of  the  stock,  is 
superior  to  that  of  the  mortgage.     Tabor  r.  Salisbury,  335. 

2.  Same. — Where  the  stock  was  not  intrusted  to  the  ranchman  to  be 
fed,  but  remained  in  the  custody  of  the  owner,  and  the  ranchman  simply 
sold  the  feed  which  was  consumed  by  the  animals,  and  had  no  oUier 
custody  of  them  than  that  which  flowed  from  permission  to  use  his 
yards  for  feeding  purposes,  he  has  no  lien.    lb. 

3.  Boarding  House  Keeper's  Lien. — A  boarding  house  keeper  has 
no  lien  upon  the  baggage  of  his  guest,  or  right  to  hold  the  same  to  se- 
cure the  payment  of  a  demand,  except  for  board  and  lodging.  Hanlin 
V.  Walters,  519. 

4.  Real  Actions — Lien  for  Taxes. — ^Where  the  plaintiff  prevails  in 
an  action  to  recover  land  held  by  the  defendant  under  a  tax  deed,  the 
taxes  paid  thereon  by  the  defendant  constitute  a  lien  upon  the  prem- 
ises, and  it  is  error  to  adjudge  tlie  property  to  the  plaintiff  without  de- 
creeing the  payment  of  the  same  with  statutory  interest.  Mitchell  v. 
Arkell,  253. 

LIMITATIONS: 

1.  New  Promise. — The  principle  upon  which  a  part  payment  by  a 
debtor  will  prevent  his  availing  himself  of  the  bar  of  the  statute  is,  that 
such  a  payment  amounts  to  an  acknowledgment  of  the  debt,  and  from 
an  absolute  acknowledgment  the  law  implies  a  new  promise  founded 
upon  the  old  consideration.     Sears  v.  Hicklin,  331. 

2.  Same. — To  raise  such  implied  promise,  the  payment  must  be  vol- 
untary, and  by  the  debtor  to  the  creditor.    lb. 

3.  Same. — A  general  admission  of  indebtedness  is  insufficient  to  raise 
such  implied  promise.  There  must  be  no  uncertainty  as  to  the  particu- 
lar debt  to  which  the  admission  applies,  and  it  must  be  positive  and 
unconditional.    lb. 
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MANDAMUS: 

1.  Mandamus. — Mandamus  is  a  purely  legal,  civil  proceeding, — no 
element  of  equity  or  application  of  equitable  law  is  or  can  be  involved. 
Bright  ©.  Farmers'  Uighline  C.  A  It.  Co,,  170. 

2.  Same. — The  writ  of  mandamus  runs  to  an  inferior  tribunal,  board, 
corporation  or  person  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust  or  sta- 
tion,    lb. 

3.  Same. — The  right  to  the  writ  must  be  clear  and  unquestionable  and 
the  performance  of  the  duty  specifically  imposed.  It  does  not  lie  to 
enforce  private  contracts.     lb. 

4.  JuBisDicTioN — Equity. — The  court  below  was  without  jurisdiction 
in  an  application  for  mandamus,  to  hear  and  determine  the  equities  be- 
tween the  petitioner  and  an  intervenor,  even  by  request  and  agreement 
of  the  parties.    lb. 

MARKET  VALUE: 

Value. — The  value  of  an  article  for  which  there  is  no  home  market 
may  be  ascertained  by  deducting  the  cost  of  transportation  from  the 
price  to  be  obtained  in  the  nearest  market.     U.  P.  D.  d;  G.  By.  Co.  v. 
mUiams,  526. 
MARRIED  WOMEN: 

1.  Testamentary  Poweel — At  common  law  a  feme  covert  was  inca- 
pable of  disposing  of  a  freehold  estate  by  will.    Mitchell  v,  Hughes,  43. 

2.  Same. — Under  the  statutes  of  this  state  a  maiTied  woman  is,  as 
against  her  husband,  under  disability  to  dispose  of  more  than  one  lialf 
of  her  estate  by  will.    lb. 

MASTER  AND  SERVANT:  See  EMPLOYER  AND  EMPLOYEE. 
MEASURE  OF  DAMAGES:  See  DAMAGES. 
MECHANIC'S  LIEN. 

1.  Assignee. — A  lien  is  given  to  those  who  shall  do  work  or  furnish 
material  by  contract,  express  or  implied,  with  the  owner.  But  the  as- 
signee of  a  laborer's  claim  can  recover  only  by  alleging  and  proving  a 
specific  sum  due  his  assignor  by  reason  of  labor  performed  under  a  con- 
tract, and  that  by  virtue  of  tlie  assignment  he  succeeded  to  it.  Hanna 
V.  Colo.  Savings  Bank,  28. 

2.  CoNTBACT. — ^The  right  of  a  material  man  to  maintain  alien  against 
the  property  of  anotlier  depends  entirely  upon  a  contract,  express  or 
implied,  with  tlie  owner  of  the  realty,  or  an  agreement  between  the 
owner  and  a  contractor  under  whom  he  can  show  a  derivative  right. 
Oroth  V.  StafU,  8. 

3.  Same. — It  seems  that  since  the  right  to  a  lien  is  dependent  upon 
a  contract,  a  subcontractor  can  acquire  no  other  or  greater  rights  than 
fiow  to  him  therefrom,  and  that  it  must  be  adjudged  that  his  rights  are 
to  be  taken  as  limited  and  controlled  by  the  terms  of  the  agreement  be* 
tween  the  original  parties.     Ditto  v.  Jackson,  281. 

4.  Notice. — ^A  party  who  claims  a  mechanic's  lien  is  required  to  file 
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his  notice  in  the  count j  where  the  property  is  situate.  And,  where  it 
extends  into  or  through  several  couoties,  the  notice  must  be  filed  in 
each  county.    ArkanscLS  River  L.  R,  A  C.  Co,  v.  Flinn^  381. 

5.  Samk. — A  statement  iiled  by  one  claiming  to  be  the  assignee  of 
numerous  demands  which  sets  forth  the  aggregate  amount  of  indebted- 
ness, but  does  not  sliow  the  balance  due  with  respect  to  each  separate 
claim,  is  defective  and  insufficient.    Hanna  v.  Colo.  Savings  Bank,  28. 

6.  Plbadino. — ^Wliile  the  statute  giving  liens  to  mechanics  and  others 
should  be  liberaUy  construed  in  favor  of  those,  entitled  to  invoke  it, 
such  facts  should  be  stated  in  the  complaint  as  show  a  full  compliance 
with  its  provisions  and  that  the  plaintiff  has  a  claim  that  he  has  a  legal 
right  to  enforce.    76. 

7.  Sams. — To  entitle  a  plaintiff  to  maintain  a  suit  to  foreclose  a 
mechanic's  lien  he  must,  in  his  complaint,  allege  everything  essential 
to  the  existence  and  establishment  of  his  claim,  and  by  allegatioi^s — both 
specific  and  general — bring  himself  literally  within  tlie  terms  of  the 
statute.    Arkansas  River  L.  R.  4t  C.  Co.  v,  Flinn,  381. 

8.  Pboof. — The  right  of  a  material  man  to  claim  and  hold  a  lien  must 
be  maintained  by  proof  bringing  it  directly  witliin  the  statute.  Groth 
V.  Stahlj  8. 

9.  Statutobt  CoNSTBUCTiON.—Lien  statutes  being  in  derogation  of 
the  common  law  are  to  be  strictly  construed.  Arkansas  River  L,  R, 
A  C.  Co.  r.  Fiinn,  381. 

10.  Same. — The  right  of  mechanics  and  others  to  a  lien  and  the  rem- 
edy for  enforcing  it  are  purely  statutory,  and  the  sufficiency  of  a  com- 
plaint to  foreclose  it  can  be  tested  only  by  statutory  provisions.  Hanna 
V.  Colo.  Savings  Bank,  28. 

MERGER. 

EzjECUTOBT  CoNTBACT. — An  executory  agreement  for  the  sale  of  land 
is  annulled  and  abrogated  by  the  delivery  and  acceptance  of  a  deed  in 
pursuance  thereof.  It  can  no  longer  be  resorted  to  for  the  purpose  of 
ascertaining  the  terms  on  which  the  land  was  sold,  unless  it  is  shown 
by  otherwise  competent  testimony  that  something  remained  to  be  done 
after  the  transfer  of  the  title.  Keator  v.  Colo,  Coal  A  Iron  D,  Co.,  188. 
MINES  AND  MINING. 

1.  Mining  LAW.-^If  a  locator  of  a  mining  claim  permits  an  adjoining 
claimant  to  obtain  a  patent  for  that  portion  of  his  territory  which  in- 
cludes his  discoveiy  shaft,  and  he  is  witliout  another  which  gives  him 
a  superior  right  as  against  the  contesting  claimant,  he  loses  title  to 
whatever  territory  is  embraced  within  the  limits  of  his  claim.  Miller 
V.  Girard,  278. 

2.  Mining  Pabtnebs. — A  contract  to  engage  in  the  business  of  pros- 
pecting for  and  developing  mining  property  for  the  joint  use  of  all,  is 
in  the  nature  of  a  partnership  agreement,  and  under  such  an  agreement 
each  party  thereto  becomes  the  agent  of  the  other  in  prosecuting  the 
joint  adventure.    Abbott  v.  Smith,  264. 
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610  Index. 

MINORS. 

1.  C0NTBACT8  OF  iKFAim. — ^Executory  contractB  of  infaatB  are  void- 
able and  Dot  binding  upon  tliem,  unless  ratified  after  thej  reach  ma* 
Jority.  To  this  rule  there  are  exceptions,  among  which  are  contracts 
for  necessaries  under  certain  circumstances.    Perkins  v,  Wettcoai,  338. 

2.  Same. — ^Where  an  infant  lives  with  his  parents  by  whom  he  is  sup- 
plied with  necessaries,  he  can  make  no  binding  contract.    lb, 

3.  Same. — ^Where  an  infant  resides  with  his  parents  and  they  supply 
him  with  necessaries,  not  only  is  there  no  implied  agreement  on  his  part 
to  pay  for  his  support,  but  if  one  were  expressly  made  he  would  not  be 
bound  by  it.    J&. 

MUNICIPAL  CORPORATIONS:  See  also  ORDINANCES. 

1.  Appeals. — The  statute  (Mills*  Ann.  Stats.,  sec.  4444),  providing  that 
a  municipal  corporation  may  take  an  appeal  and  have  a  writ  of  error 
made  a  supersedeas  without  bond,  has 'no  reference  to  an  appeal  from 
the  county  to  the  district  court.    Pueblo  v.  Jackson^  522. 

2.  Same. — A  municipal  corporation  cannot  appeal  from  the  county 
court  to  the  district  court  without  bond.    /&. 

3.  Duty — ^Damages. — A  city,  by  virtue  of  the  powers  granted  to  it, 
is  bound  to  keep  the  avenues  of  travel  within  its  jurisdiction  in  a  rea- 
sonably safe  condition  for  the  ordinary  mode  of  use  to  which  they  are 
subjected,  and  a  con^esponding  liability  rests  upon  tlie  corporation  to 
respond  in  damages  to  those  injured  by  the  neglect  to  perform  that 
duty.    Pueblo  v.  Smith,  386. 

4.  Negligence. — Knowingly  suffering  an  obstruction,  over  which  a 
wagon  or  carriage  could  not  safely  pass,  to  remain  in  a  public  and  trav- 
eled street,  is  negligence  2>fir  se  on  part  of  a  city.    lb. 

6.  Same. — When  a  populous  city  grades  and  prepares  its  streets  for 
use  and  throws  them  open  to  the  public,  it  invites  the  public  to  use 
their  whole  width,  and  it  cannot,  after  an  injury  is  sustained  in  conse- 
quence of  an  obstruction  in  a  portion  of  the  street,  say  that  part  of 
such  street  was  intended  to  be  used  and  part  not.    lb* 

NAMES: 

DfiTLALB. — The  middle  name,  or  middle  letter,  is  as  much  a  part  of 
a  person* B  name  as  either  his  christian  or  surname.    (German  Nat,  Bank 
V.  National  State  Bank,  17. 
NEGLIGENCE: 

1.  Contributory  Negligence. — ^Where  the  plaintiif  was  guilty  of 
contributory  negligence,  he  cannot  recover  on  account  of  injuries  to 
which  his  negligence  contributed.    D.  A  R,  G,  R.  R,  Co.  v,  Morton,  155. 

2.  Same. — Where  the  facts  show  negligence  on  part  of  the  plaintiff 
contributing  to  the  accident,  the  case  may  be  withdrawn  from  the  jury. 
Mau  V.  Morse,  359. 

3.  Same. — If  the  complaint  on  its  face  shows  clearly,  defined  and  pal- 
pable negligence  on  the  part  of  the  person  injured  contributing  to  the 
injury,  no  cause  of  action  is  stated,  and  it  is  proper  to  demur.    lb. 
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4.  Same. — Notwithstanding  a  plaintiff  may  have  been  guilty  of  con- 
hibntory  negligence,  yet  if  the  defendant,  with  knowledge  of  his  ex- 
posed condition,  failed  to  exercise  reasonable  care  and  prudence  to 
avoid  the  consequences  of  his  negligence,  he  may  nevertheless  recover. 
Denver  etc.  Transit  Co,  v.  Dwyer^  408. 

5.  Same. — The  doctrine  of  contributory  negligence  cannot  be  invoked 
as  a  defense  when  the  law  requires  no  precautionary  action  on  the  part 
of  the  party  damaged.     U.  P.  D.  A  G,  Ry,  Co,  v,  Williams^  626. 

0.  £yn>ENCs. — ^Acts  which  follow  an  injury  cannot  be  proven,  in  civil 
actions,  for  the  purpose  of  establishing  an  antecedent  negligence. 
That  a  railroad  company  aided  in  putting  out  a  fire  burning  along 
its  track  does  not  tend  to  establish  the  fact  that  it  caused  the  fire. 
I>.  A  R,  O.  R.  R.  Co.  V,  Morton,  155. 

7.  Same. — When  contributory  negligence  is  relied  upon  as  a  defense 
to  an  action  for  damages,  that  fact  must  be  found  from  the  evidence 
and  circumstances  independent  of  the  mere  fact  that  the  plaintiff  was 
at  the  time  of  tlie  injui*y  engaged  in  an  illegal  act.     Puehh  v.  Smith,  386. 

8.  Same — Negligence  peu  se. — ^Knowingly  suffering  an  obstruction, 
over  which  a  wagon  or  carriage  could  not  safely  pass,  to  remain  in  a 
public  and  traveled  street,  is  negligence  per  se  on  part  of  a  city.    lb, 

9.  Notice. — A  party,  in  the  exercise  of  a  right  upon  his  own  land 
which  involves  danger  to  the  property  of  his  neighbor,  is  bound  to  pro- 
vide against  such  by  all  reasonable  prudence  and  care.  The  giving  of 
notice  of  an  intention  to  exercise  the  right  does  not  relieve  him  of  this 
duty.     Curr  v,  Hundley,  54. 

10.  Pbactice. — The  question  of  negligence  is  a  mixed  one  of  law  and 
fact.  Where  the  facts  are  disputed  or  of  doubtful  character,  the  ques- 
tion must  be  submitted  to  the  jury  under  instructions;  but  where  there 
is  no  controversy  as  to  the  facts,  and  from  these  it  clearly  appears  what 
course  a  person  of  ordinary  prudence  would  pursue  under  the  circum- 
stances, it  is  purely  one  of  law.  Mau  v,  Morse,  359. 

11.  Same.— The  question  of  negligence  is  a  mixed  one  of  law  and 
fact,  and  when  a  case  is  merely  one  of  negligence  against  negligence,  if 
from  the  entire  evidence  it  clearly  appears  that  the  injured  party  acted 
otherwise  than  as  a  man  of  ordinary  prudence,  and  wsw  guilty  of  negli- 
gence contributing  to  the  injury,  the  question  becomes  one  of  law  and 
may  be  determined  by  the  court  without  submitting  it  to  the  jury. 
Denver  etc.  Transit  Co.  v.  Dwyer,  408. 

12»  Same. — ^Negligence  is  the  basis  of  a  sleeping  car  company^ s  liability 
to  a  passenger  for  the  loss  of  wearing  apparel.  When  its  negligence  is 
not  shown,  a  judgment  against  it  for  such  damages  cannot  be  sustained. 
But  when  a  loss  is  shown  without  negligence  on  the  part  of  the  passen- 
ger, the  burden  is  then  cast  upon  the  company  to  show  due  care  upon 
its  part.  Pullman  Palace  Car  Co,  v.  Freudenstein,  640. 
NEW  PROMISE:  See  LIMITATIONS. 
NEW  TRIAL:  See  PRACTICE  IN  CIVIL  ACTIONS. 
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KOKSUIT: 

1.  Nonsuit. — Complaint  in  replevin;  answer,  a  general  denial,  and  % 
■econd  defense  disclosing  the  true  nature  of  the  transactiop  and  setting 
up  a  settlement,  in  which  all  the  matters  were  adjusted  and  payment 
and  full  satisfaction  made:  replication  by  plaintiff.  Held,  that  the  in- 
sufficiency of  the  evidence  to  sustain  the  complaint  is  not  ground  for  a 
nonsuit.    Meyers  v,  Uart^  392. 

2.  WusN  NOT  A  Bab. — A  voluntary  nonsuit  taken  by  the  plaintiff  at 
any  time  before  trial  does  not  estop  him  to  bring  a  new  action.  Martm 
V.  McCarthy^  37. 

NOTICE: 

1.  Notice  bt  Recobd. — ^The  record  of  a  mortgage  upon  real  estate 
charges  subsequent  purchasers  thereof  with  notice  of  the  incumbrance. 
Smith  V,  Stark,  453. 

2.  Subsequent  Pubchasebs — Bubdbn  of  Pboof. — ^Purchasers  with 
notice  of  incumbrance  are  in  no  sense  innocent,  and,  if  they  desire  to 
exempt  the  property  from  the  obligation  of  the  incumbrance  by  proof 
that  the  paper  it  was  executed  to  secure  has  been  liquidated,  the  burden 
is  upon  them  to  show  it.    Ih. 

OFFICES  AND  OFFICERS. 

1.  Constitutional  Law. — When  powers  are  specially  conferred  by 
the  constitution  upon  the  governor,  the  legislature  cannot  authorize 
them  to  be  performed  by  any  other  officer  or  authority;  and  from  those 
duties  which  the  constitution  requires  of  him  he  cannot  be  excused  by 
law.    Lamb  v.  The  People,  106. 

2.  Exeoutivb — PowEB  OP  APPOINTMENT. — By  the  amendatory  act  of 
April  1,  1891,  the  power  to  appoint  the  state  veterinary  surgeon  is  vested 
in  the  governor,  subject  to  the  approval  of  the  senate.    lb. 

3.  State  Vetebinabt  Subobon. — ^The  state  veterinary  surgeon  is  a 
state  officer,  and  the  power  to  remove  him  is  by  the  constitution  vested 
in  the  goveraor.     lb. 

4.  State  Vetebinabt  Sanitabt  Boabd. — The  state  veterinary  sani- 
tary board  has  no  authority  to  pass  upon  the  qualifications  of  the  state 
veterinary  surgeon,  and  no  power  to  remove  him  from  office.    lb. 
ORDINANCES: 

1-  Complaint  FOB  Violation  OF  Obdinance. — ^A  complaint  for  viola- 
tion of  city  ordinance  which  states  the  number  of  the  section  and  title 
of  ordinance  violated,  together  with  the  date  of  its  passage,  is  sufficient 
without  setting  forth  the  section  or  ordinance  in  full,  or  the  substance 
thereof.    Miller  v.  Colorado  Springs,  309. 

2.  Pbactice. — An  action  for  the  violation  of  a  city  ordinance  may  be 
commenced  by  ordinary  summons  without  any  form  of  pleading,  but 
where  a  warrant  issues  in  the  fix'St  instance  for  the  arrest  of  the  offender, 
it  must  be  upon  affidavit  charging  a  violation  of  the  ordinance.    lb. 

3.  Same. — The  specification  in  the  affidavit  of  the  particular  manner 
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in  which  the  ordioaiice  was  Tiolated  is  a  limitatloii  upon  a  f^eneral  charge 
of  violating  the  ordinance,  and  the  proofs  must  be  conHned  to  tlie  spe- 
cific offense.    Ih. 

PARENT  AND  CHILD: 

1.  Ikfajtt's  Contbact  fob  Maihtbhahcb. — Where  an  Infant  resides 
with  his  parents  and  they  supply  him  with  necessaries,  not  only  is  there 
no  implied  agreement  on  his  part  to  pay  for  his  support,  but  if  one  were 
expressly  made  he  would  not  be  bound  by  it.    Perkins  v.  Westcoai^  338. 

2.  Pabbnt  and  Child. — The  law  imposes  upon  parents  an  obligation 
to  support  their  children,  and  no  indebtedness  is  created  by  the  fact  of 
such  support.    lb. 

3.  Samb. — When  a  child  continues  to  live  with  his  parents  after  he 
has  become  of  age,  to  entitle  him  to  compensation  for  his  services,  or 
them  to  compensation  for  his  maintenance,  there  must  be  an  express 
conti'act  for  that  purpose.    The  law  implies  none.    lb. 

4.  Same. — Where  the  child  is  the  owner  of  an  estate,  the  father,  If 
unable  to  furnish  proper  support,  or  the  widowed  mother,  without 
reference  to  her  ability,  may  in  a  proper  proceeding  have  it  applied  to 
the  maintenance  of  the  child;  but  this  proceeding  must  be  in  the  court 
having  jurisdiction  of  the  estate.    lb. 

5.  Same. — Upon  the  marriage  of  an  infant  daughter  the  obligation  of 
her  parents  for  her  maintenance,  and  her  obligation  to  render  service, 
ceases;  but  in  the  absence  of  an  express  promise,  she  is  not  liable  to 
her  parents  to  pay  for  maintenance  furnished  after  marriage.    lb. 

6.  Statements. — Statements  by  a  married  daughter  made  to  third 
persons  that  she  intended,  or  expected  to,  or  would  pay  her  mother  for 
taking  care  of  her,  are  not  evidence  of  a  promise  so  to  do.    /&. 
PARTIES:  See  also  PRACTICE  IN  CIVIL  ACTIONS. 

1.  Parties. — A  person  with  whom  or  in  whose  name  a  contract  has 
been  made  for  the  benefit  of  another  may  maintain  an  action  thereon 
in  his  own  name.    Rockwell  v.  Holcamb,  1. 

2.  Pbacticb. — At  common  law  whenever  a  contract,  whether  written 
or  verbal,  was  made  with  two  or  more  persons,  their  legal  interest  was 
joint,  and  all  obligees,  covenantees  or  promisee^,  if  living,  were  required 
to  join  as  plaintiffs,  but  under  section  12  of  the  Code,  where  parties  joint- 
ly interested  refuse  to  join  as  plaintiffs,  they  may  under  some  circum- 
stances be  made  defendants.  Godding  v.  Decker,  198. 
PARTNERS  AND  PARTNERSHIP: 

1.  Agekct — MiiaNG  Partners. — A  contract  to  engage  in  the  busi- 
ness of  prospecting  for  and  developing  mining  property  for  the  joint 
use  of  all,  is  in  the  nature  of  a  partnership  agreement,  and  under  such 
an  agreement  each  party  thereto  becomes  the  agent  of  the  other  in 
prosecuting  ttie  joint  adventure.     Abbott  «.  Smith,  264. 

2.  Rescission. — When  a  rescission  of  a  prospecting  partnership  con- 
tract is  relied  upon,  the  circumstances  must  show  an  absolute  abandon- 
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MINORS. 

1.  CoNTBACTB  OF  Infahtb. — ^Executory  contaractB  of  infants  are  void- 
able and  not  binding  upon  them,  unless  ratified  after  they  reach  ma- 
jority. To  this  rule  there  are  exceptions,  among  which  are  contracts 
for  necessaries  under  certain  circumstances.    Perkins  v,  Wegteoat,  338. 

2.  Same. — ^Where  an  infant  lives  with  his  parents  by  whom  he  is  sup- 
plied with  necessaries,  he  can  make  no  binding  contract    lb. 

3.  Same. — ^Where  an  infant  resides  with  his  parents  and  they  supply 
him  with  necessaries,  not  only  is  there  no  implied  agreement  on  his  part 
to  pay  for  his  support,  but  if  one  were  expressly  made  he  would  not  be 
bound  by  it.    lb. 

MUNICIPAL  CORPORATIONS:  See  also  ORDINANCES. 

1.  Appeals. — The  statute  (Mills' Ann.  Stats.,  sec.  4444),  providing  that 
a  municipal  corporation  may  take  an  appeal  and  have  a  writ  of  error 
made  a  supersedecLS  without  bond,  has 'no  reference  to  an  appeal  from 
the  county  to  the  district  court.    Pueblo  v.  Jackson^  522. 

2.  Same. — A  municipal  corporation  cannot  appeal  from  the  county 
court  to  the  district  court  without  bond.    /&. 

3.  Duty — Damages. — A  city,  by  virtue  of  the  powers  granted  to  it, 
is  bound  to  keep  the  avenues  of  travel  within  its  jurisdiction  in  a  rea- 
sonably safe  condition  for  the  ordinary  mode  of  use  to  which  they  are 
subjected,  and  a  con'esponding  liability  rests  upon  the  corporation  to 
respond  in  damages  to  those  injured  by  the  neglect  to  perform  that 
duty.     Pueblo  v.  Smithy  386. 

4.  Neolioence. — Knowingly  suffering  an  obstruction,  over  which  a 
wagon  or  carriage  could  not  safely  pass,  to  remain  in  a  public  and  trav- 
eled street,  is  negligence  per  ae  on  part  of  a  city.    lb, 

5.  Same. — When  a  populous  city  grades  and  prepares  its  streets  for 
use  and  throws  them  open  to  the  public,  it  invites  the  public  to  use 
their  whole  width,  and  it  cannot,  after  an  injury  is  sustained  in  conse- 
quence of  an  obstruction  in  a  portion  of  the  street,  say  that  part  of 
such  street  was  intended  to  be  used  and  part  not.    lb. 

NAMES: 

IiriTiALS. — The  middle  name,  or  middle  letter,  is  as  much  a  part  of 
a  person^  s  name  as  either  his  christian  or  surname.    German  Nat.  Bank 
V.  National  State  Bank,  17. 
NEGLIGENCE: 

1.  CoNTRiQUTOBY  NEGLIGENCE. — ^Whcrc  the  plaintiff  was  guilty  of 
contributory  negligence,  he  cannot  recover  on  account  of  injuries  to 
which  his  uegligence  contributed.    D.  A  R.  G.  R.  R.  Co.  v.  Morton,  155. 

2.  Same. — Where  the  facts  show  negligence  on  part  of  the  plaintiff 
contributing  to  the  accident,  the  case  may  be  withdrawn  from  the  jury. 
Mau  V.  Morse,  359. 

3.  Same. — If  the  complaint  on  its  face  shows  clearly,  defined  and  pal- 
pable negligence  on  the  part  of  the  person  injured  contributing  to  the 
injury,  no  cause  of  action  is  stated,  and  it  is  proper  to  demur.    lb. 
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4.  Same. — ^Notwithstanding  a  plaintiff  may  have  been  guilty  of  con- 
tributory negligence,  yet  if  the  defendant,  with  knowledge  of  his  ex- 
posed condition,  failed  to  exercise  reasonable  care  and  prudence  to 
avoid  the  consequences  of  his  negligence,  he  may  nevertheless  recover. 
Denver  etc,  Trantit  Co.  v.  Dwyer,  408. 

5.  Sake. — The  doctrine  of  contributory  negligence  cannot  be  invoked 
as  a  defense  when  the  law  requires  no  precautionary  action  on  the  part 
of  the  party  damaged.     U.  P.  D.  dk  G»  By.  Co.  v.  Williams^  526. 

d.  Evidence. — ^Acts  which  follow  an  injury  cannot  be  proven,  in  civil 
actions,  for  the  purpose  of  establishing  an  antecedent  negligence. 
That  a  railroad  company  aided  in  putting  out  a  fire  burning  along 
its  track  does  not  tend  to  establish  the  fact  that  it  caused  the  fire. 
D.  dk  B,  Q.  B.  B.  Co.  v.  Morton,  155. 

7.  Same. — When  contributory  negligence  is  relied  upon  as  a  defense 
to  an  action  for  damages,  that  fact  must  be  found  from  the  evidence 
and  circumstances  independent  of  the  mere  fact  that  the  plaintiff  was 
at  the  time  of  tlie  injuiy  engaged  in  an  illegal  act.    Pueblo  v.  Smith,  386. 

8.  Same — Negligence  peb  se. — Knowingly  suffering  an  obstruction, 
over  which  a  wagon  or  cari-iage  could  not  safely  pass,  to  remain  in  a 
public  and  ti*aveled  street,  is  negligence  per  »e  on  part  of  a  city.    lb. 

0.  Notice. — A  party,  in  the  exercise  of  a  right  upon  his  own  land 
which  involves  danger  to  the  property  of  his  neighbor,  is  boimd  to  pro- 
vide against  such  by  all  reasonable  prudence  and  care.  The  giving  of 
notice  of  an  intention  to  exercise  the  right  does  not  relieve  him  of  this 
duty.     Curr  v.  Hundley,  54. 

10.  Pbactice. — The  question  of  negligence  is  a  mixed  one  of  law  and 
fact  Where  the  facts  are  disputed  or  of  doubtful  character,  the  ques- 
tion must  be  submitted  to  the  jury  under  instructions;  but  where  there 
is  no  controversy  as  to  the  facts,  and  from  these  it  clearly  appears  what 
course  a  person  of  ordinary  prudence  would  pursue  under  the  circum- 
stances, it  is  purely  one  of  law.  Mau  v.  Morse,  359. 

11.  Same.— The  question  of  negligence  is  a  mixed  one  of  law  and 
fact,  and  when  a  case  is  merely  one  of  negligence  against  negligence,  if 
from  the  entire  evidence  it  clearly  appears  that  the  injured  party  acted 
otherwise  than  as  a  man  of  ordinary  prudence,  and  was  guilty  of  negli- 
gence contributing  to  the  injury,  the  question  becomes  one  of  law  and 
may  be  determined  by  the  court  without  submitting  it  to  the  jui'y. 
Denver  etc.  TraTisit  Co.  v.  Dwyer,  408. 

12.  Same. — Negligence  is  the  basis  of  a  sleeping  car  company's  liability 
to  a  passenger  for  the  loss  of  wearing  apparel.  When  its  negligence  is 
not  shown,  a  judgment  against  it  for  such  damages  cannot  be  sustained. 
But  when  a  loss  is  shown  without  negligence  on  the  part  of  the  passen- 
ger, the  burden  is  then  cast  upon  the  company  to  show  due  care  upon 
its  part.    Pullman  Palace  Car  Co.  v.  Freudenatein,  540. 

NEW  PROMISE:  See  LIMITATIONS. 

NEW  TRIAL:  See  PRACTICE  IN  CIVIL  ACTIONS. 
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KONSUIT: 

1.  Nonsuit. — Complaint  in  replevin;  answer,  a  general  denial,  and  « 
second  defense  disclosing  the  true  natnre  of  the  transactiop  and  setting 
up  a  settlement,  in  which  all  the  matters  were  adjusted  and  payment 
and  full  satisfaction  made :  replication  by  plaintiff.  Held,  that  the  in- 
sufficiency of  the  evidence  to  sustain  the  complaint  is  not  ground  for  a 
nonsuit.     Meyers  o.  Hart,  302. 

2.  When  not  a  Bab. — A  voluntary  nonsuit  taken  by  the  plaintiff  at 
any  time  before  trial  does  not  estop  him  to  bring  a  new  action.  Martin 
V.  McCarthy  J  37. 

NOTICE: 

1.  Notice  bt  Recobd. — The  record  of  a  mortgage  upon  real  estate 
charges  subsequent  purchasers  thereof  with  notice  of  the  incumbrance. 
Smith  V.  Stark,  453. 

2.  Subsequent  Pubchasebs — Bubden  of  Pboof. — ^Purchasers  with 
notice  of  incumbrance  are  in  no  sense  innocent,  and,  if  they  desire  to 
exempt  the  property  from  the  obligation  of  the  incumbrance  by  proof 
that  the  paper  it  was  executed  to  secure  has  been  liquidated,  the  burden 
is  upon  them  to  show  it    lb, 

OFFICES  AND  OFFICERS. 

1.  Constitutional  Law. — When  powers  are  specially  conferred  by 
the  constitution  upon  the  governor,  the  legislature  cannot  authorise 
them  to  be  performed  by  any  other  officer  or  authority;  and  from  those 
duties  which  the  constitution  requires  of  him  he  cannot  be  excused  by 
law.    Lamb  v.  The  People,  106. 

2.  Exegutiye — PowEB  OF  APPOINTMENT. — By  the  amendatory  act  of 
April  1,  1891,  the  power  to  appoint  the  state  vetei-inary  surgeon  Is  vested 
in  the  governor,  subject  to  the  approval  of  the  senate.    lb. 

3.  State  Yetebinabt  Subobon. — ^The  state  veterinary  surgeon  is  a 
state  officer,  and  the  power  to  remove  him  is  by  the  constitution  vested 
in  the  governor.     lb. 

4.  State  Yetebinabt  Sanitabt  Boabd. — The  state  veterinary  sani- 
tary board  has  no  authority  to  pass  upon  the  qualifications  of  the  state 
veterinary  surgeon,  and  no  power  to  remove  him  from  office.    J6. 
ORDINANCES: 

1.  Complaint  fob  Violation  of  Obdinance. — ^A  complaint  for  viola- 
tion of  city  ordinance  which  states  the  number  of  the  section  and  titie 
of  ordinance  violated,  together  with  the  date  of  its  passage,  is  sufficient 
without  setting  forth  the  section  or  ordinance  in  full,  or  the  substance 
thereof.    Miller  v.  Colorado  Springs,  309. 

2.  Pbactice. — An  action  for  the  violation  of  a  city  ordinance  may  be 
commenced  by  ordinary  summons  without  any  form  of  pleading,  but 
where  a  warrant  issues  in  the  first  instance  for  the  arrest  of  the  offender, 
it  must  be  upon  affidavit  charging  a  violation  of  the  ordinance.    16. 

3.  Same. — The  specification  in  the  affidavit  of  the  particular  manner 
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in  which  the  ordinance  was  violated  is  a  limitation  upon  a  iceneral  charge 
of  violating  the  ordinance,  and  the  proofs  most  be  coniined  to  tlie  spe- 
cific offense.    lb. 

PARENT  AND  CHILD: 

1.  Ibtfaht'b  Contbact  fob  Maottbhancb. — Where  an  infant  resides 
with  his  parents  and  they  supply  him  with  necessaries,  not  only  is  there 
no  implied  agreement  on  his  part  to  pay  for  his  support,  but  if  one  were 
expressly  made  he  would  not  be  bound  by  it.    Perkins  v.  Westcoat,  338. 

2.  Pabent  and  Child. — The  law  imposes  upon  parents  an  obligation 
to  support  their  children,  and  no  indebtedness  is  created  by  the  fact  of 
such  support.    lb. 

3.  Sams. — ^When  a  child  continues  to  live  with  his  parents  after  he 
has  become  of  age,  to  entitle  him  to  compensation  for  his  services,  or 
them  to  compensation  for  his  maintenance,  thera  must  be  an  express 
contract  for  that  puri)ose.    The  law  implies  none.    lb. 

4.  Same. — Where  the  child  is  the  owner  of  an  estate,  the  father,  if 
unable  to  furnish  proper  support,  or  the  widowed  mother,  without 
reference  to  her  ability,  may  in  a  proi>er  proceeding  have  it  applied  to 
the  maintenance  of  the  child;  but  this  proceeding  must  be  in  the  court 
having  jurisdiction  of  the  estate.    lb. 

5.  Same. — Upon  the  marriage  of  an  infant  daughter  the  obligation  of 
her  parents  for  her  maintenance,  and  her  obligation  to  render  service, 
ceases;  but  in  the  absence  of  an  express  promise,  she  is  not  liable  to 
her  parents  to  pay  for  maintenance  furnished  after  marriage.    lb. 

6.  Statements. — Statements  by  a  married  daughter  made  to  third 
persons  that  she  intended,  or  expected  to,  or  would  pay  her  mother  for 
taking  care  of  her,  are  not  evidence  of  a  promise  so  to  do.    lb. 
PARTIES:  See  also  PRACTICE  IN  CIVIL  ACTIONS. 

1.  Parties. — A  person  with  whom  or  in  whose  name  a  contract  has 
been  made  for  the  benefit  of  another  may  maintain  an  action  thereon 
in  his  own  name.    Rockwell  v.  Holconib,  1. 

2.  Pbactice. — At  common  law  whenever  a  contract,  whether  written 
or  verbal,  was  made  with  two  or  more  persons,  their  legal  interest  was 
joint,  and  all  obligees,  covenantees  or  promisee^,  if  living,  were  required 
to  join  as  plaintiffs,  but  under  section  12  of  the  Code,  where  parties  joint- 
ly interested  refuse  to  join  as  plaintiffs,  they  may  under  some  circum- 
stances be  made  defendants.  Godding  v.  Decker,  198. 
PARTNERS  AND  PARTNERSHIP: 

1.  Aoenoy — Mining  Pabtnebs. — ^A  contract  to  engage  in  the  busi- 
ness of  prospecting  for  and  developing  mining  property  for  the  joint 
use  of  all,  is  in  the  nature  of  a  partnership  agreement,  and  under  such 
an  agreement  each  party  thereto  becomes  the  agent  of  the  other  in 
prosecuting  the  joint  adventure.    Abbott  o.  Smith,  264. 

2.  Rescission. — When  a  rescission  of  a  prospecting  partnership  con- 
tract is  relied  upon,  the  circumstances  must  show  an  absolute  abandon- 
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ment  of  the  contract  as  to  future  enterprises.  Proof  of  negotiations  foi 
an  abandonment  is  insufficient  to  establish  a  rescission  of  the  agree- 
ment   lb. 

3.  What  constitutes  a  Pabtvebship. — ^The  existence  of  a  partner- 
ship does  not  depend  upon  the  fact  that  each  partner  has  in  all  things 
complied  with  his  agreement.  If  the  contract  has  been  made,  property 
and  labor  contributed,  and  the  partnership  business  commenced  and  car- 
ried on,  there  is  a  partnership,    lb. 

4.  Same. — There  may  be  a  copartnership  with  reference  to  a  single 
enterprise.    McDonald  v.  McLeod,  344. 

PLEADINGS: 

1.  Admissions. — Facts  alleged  in  the  complaint  and  not  denied  by  tlie 
answer  are  to  be  taken  as  true,  without  proof.    Putnam  v.  Lyon,  144. 

2.  Facts. — Facts  and  not  conclusions  of  law  should  be  pleaded. 
Farmers  Ind.  JHtch  Co.  v.  Agricultural  Ditch  Co.,  255. 

3.  Fraud. — Fraud  must  be  pleaded  to  warrant  the  introduction  of 
evidence  concerning  it.  General  allegations  of  fraud  are  insufficient 
Jain  V.  Giffln,  90. 

4.  Gensbal  Allegations. — A  general  allegation  of  delay,  even 
though  it  be  averred  to  have  been  vexatious  and  unreasonable,  would 
be  insufficient  if  challenged  in  apt  time  by  demurrer  .or  motion;  but 
such  an  allegation  is  not  so  totally  defective  that  proof  could  not  be  in- 
troduced thereunder,  and  is  sufficient  to  support  a  judgment  for  inter- 
est.   Keys  V.  Morrison,  441. 

6.  Inducement. — In  an  action  by  the  assignee  of  a  void  county  war- 
rant against  the  assignor,  the  allegations  in  the  complaint  in  regard 
to  the  warrant  can  only  be  regarded  as  inducement  or  as  explanatory  of 
the  cause  of  action,  while  the  cause  of  action  for  which  recovery  could 
be  had  is  the  amount  of  money  advanced,  with  intei*est  Jones  v.  Hay^ 
den,  805. 

6.  Joinder  of  Causes  of  Action. — Several  causes  of  action  which 
do  not  affect  the  parties  in  the  same  character  and  capacity  may  not  be 
united  in  the  same  complaint    Fatist  v.  Smith,  505. 

7.  Judgment  on  the  Pleadings. — ^Where  the  facts  constituting  a 
cause  of  action  are  specially  admitted  by  the  answer,  a  judgment  may 
be  entered  against  the  defendant  on  the  pleadings,  notwithstanding  the 
complaint  contains  an  allegation  of  nonpayment  and  the  answer  denies 
it.    Fsbensen  v.  Hover,  467. 

8.  Libel. — The  publication  of  words  concerning  inerchants  and  traders 
which  impute  to  them  insolvency,  financial  difficulties  or  embarrass- 
ment, dishonesty  or  fraud,  are  actionable  in  themselves,  without  the 
necessity  of  alleging  or  proving  special  damages.  McKenzie  v.  Denver 
Times  Publishing  Co.,  554. 

9.  Same. — The  publication  of  the  words  "Business  Changes — Mc- 
Kenzie Lumber  Company,  Denver,  Attached,"  is  libelous  per  se.    lb. 

10.  Same. — When  the  words  published  explain  themselves,  an  innu- 
endo is  unnecessary.    lb. 
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11.  Meohanic^s  Lien. — To  entitle  a  plaintiff  to  maintain  a  suit  to 
foreclose  a  mechanic's  lien  he  must,  in  his  complaint,  allege  everything 
essentia]  to  the  existence  and  establishment  of  his  claim,  and  by  alle- 
gations— both  specific  and  general — bring  himself  literally  within  the 
terms  of  the  statnte.    Arkmisaa  River  L,  B.  A  C.  Co,  v,  Flinn^  381. 

12.  Same. — The  complaint  of  a  sabcontractor  to  foreclose  a  mechan- 
ic's lien  which  fails  to  state  that,  at  the  time  the  plaintiff  furnished  the 
materials,  no  payments  had  been  made  by  the  owner  to  the  contractor^ 
but  which  contains  averments  implying  that  the  owner  is  indebted  to 
the  contractor,  is  not  subject  to  demurrer  for  a  failure  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action.    Ditto  v,  Jackson^  281. 

13.  Same. — While  the  statute  giving  liens  to  mechanics  and  others 
should  be  liberally  construed  in  favor  of  those  entitled  to  invoke  it, 
such  facts  should  be  stated  in  the  complaint  as  show  a  full  compliance 
with  its  provisions,  and  that  the  plaintiff  has  a  claim  that  he  has  a  legal 
right  to  enforce.     Hanna  v.  Colo,  Savings  Bank,  28. 

14.  Patment. — Where  the  facts  eoBstituting  the  cause  of  action  for 
goods  sold  and  delivered  are  stated  in  the  complaint,  together  with  an 
allegation  of  nonpayment,  pi-oof  of  payment  is  inadmissible  unless  it 
be  specially  pleaded.    A  denial  will  not  suffice.   Esbensen  v.  Hover,  467. 

15.  Pabtnebs. — A  complaint  in  an  action  against  a  firm,  which  al- 
leges a  distinct  and  independent  indebtedness  against  each  member 
thereof,  does  not  state  a  cause  of  action.    Faust  v.  Smith,  605. 

16.  Quieting  Title. — It  is  not  incumbent  upon  the  plaintiff  in  an 
action  to  quiet  title  to  set  forth  in  the  complaint  the  claim  or  estate  as- 
serted by  the  defendant,  the  nature  of  the  claim,  or  the  facts  which 
demonstrate  its  invalidity.    Amter  v,  Conlon,  185. 

17.  Same. — An  allegation  in  such  a  complaint  that  the  defendant 
claims  an  adverse  estate  or  interest  is  sufficient,  without  further  defin- 
ing it,  to  put  him  to  a  disclaimer,  or  to  allegation  and  proof  of  the  es- 
tate and  interest  which  he  claims.     lb, 

18.  Repetition. — The  code  prohibits  unnecessary  repetition,  but 
does  not  prohibit  repetition  entirely.    Manders  v.  Craft,  236. 

19.  Same. — A  motion  to  compel  the  plaintiff  to  elect  upon  which  of 
two  counts  in  a  complaint  for  the  same  cause  of  action  he  will  proceed, 
is  addressed  to  the  discretion  of  the  court.    Ih, 

20.  Statute  of  Fbauds. — The  statute  of  frauds,  if  relied  upon  in 
defense,  must  be  specially  pleaded.     Benjamin  v,  Mattler,  227. 

21.  Wateb  Rights. — A  complaint  by  a  ditch  company  for  itself  and 
on  behalf  of  its  stockholder  and  the  users  of  water  from  its  ditch,  in 
an  action  to  restrain  the  wrongful  diversion  of  water,  should  state  the 
names  of  the  users  of  water,  the  date  of  their  appropriations,  the 
amount  of  land  for  which  the  water  is  needed,  and  all  facts  necessary 
to  show  valid  prior  appropriations  which  have  not  been  waived  or 
abandoned.  Farmers*  Ind,  Ditch  Co,  v.  Agricultural  Ditch  Co,,  255. 
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PRACTICE  IN  CIVIL  ACTIONS: 

1.  Abmikibtrators. — ^When  an  administrator  asserts  a  claim  which 
in  anywise  tends  to  diminish  the  estate,  he  should  procure  the  appoint- 
ment of  a  representative  of  his  trust    Fetta  v.  Vandevier,  419. 

2.  Amendments. — The  granting  of  leave  to  amend  pleadings  is  en- 
tirely discretionary  with  the  trial  court,  and,  unless  that  discretion  has 
been  abused,  appellate  courts  will  not  interfere.    Buno  v.  Gamer ,  456. 

3.  Same. — Where  a  party  desires  to  amend  his  pleadings  by  with- 
drawing a  damaging  admission,  the  application  for  leave  to  do  so  should 
be  made  the  instant  the  error  is  discovered,  and  a  broad,  substantial 
showing  of  mistake  is  essential  to  entitle  him  to  relief  in  the  prem- 
ises,   lb, 

4.  Same. — A  court  has  inherent  power  to  amend  its  record  nutie  pro 
tunct  so  as  to  make  it  express  what  was  done  at  the  time.  Breene  v. 
Booth,  470. 

5.  Same.  Clerical  errors  may  be  corrected  by  the  trial  court  after  a 
cause  has  been  appealed,  and  such  corrections  may  be  brought  into  the 
appellate  court  by  supplemental  transcript  and  be  there  considered  as 
a  part  of  the  original  record.  This  is  not  permitted,  however,  where 
the  character  of  the  judgment  is  essentially  changed  or  a  new  and  dif- 
ferent judgment  substituted.    lb. 

6.  Same. — The  right  to  amend  a  complaint,  even  after  leave  is  grant- 
ed, is  limited  to  an  accurate  and  correct  expression  of  a  cause  of  action 
which  theretofore  had  been  inaccurately  or  insufficiently  expressed. 
Eockwell  V.  Holcomb,  1. 

7.  Attachment. — ^There  must  be  a  finding  of  the  facts  alleged  as  the 
basis  of  the  attachment,  and  a  formal  entry  declaring  them  to  exist,  in 
order  to  entitle  the  plaintiff  to  judgment  for  a  debt  not  due.  Woods  v. 
Tanquary,  515. 

8.  Same. — The  issue  formed  by  the  traverse  of  the  grounds  of  the 
attachment  must  be  tried  by  jury,  unless  that  mode  of  trial  be  waived 
by  the  parties.    16. 

9.  Same. — When  attachment  proceedings  have  been  instituted,  and  a 
traverse  has  been  filed,  it  is  not  error  to  submit  the  issue  to  the  yiry 
for  a  separate  finding.    Taylor  v.  Buckley,  79. 

10.  Certiobahi — A  petition  to  remove  a  cause  from  a  justice  of  the 
peace,  which  does  not  show  that  the  judgment  was  not  the  result  of 
negligence,  and  that  it  was  not  in  the  power  of  the  petitioner  to  take 
an  appeal  in  tlie  ordinary  way,  is  insufficient.     Wood  v.  Lake,  284. 

11.  Same. — Certiorari  does  not  lie  to  the  county  court  touching  a 
matter  within  its  jurisdiction.     People  v.  The  County  Court,  425. 

12.  Consolidation  of  Actions. — When  actions  are  pending  between 
the  same  parties  upon  different  causes  which  might  have  been  joined, 
the  court  may  order  them  consolidated  and  tried  as  one  suit.  Putncun 
V.  Lyon,  144. 

13.  Counterclaim  .—A  defendant  in  an  action  in  which  a  ¥rrit  of  at- 
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tachment  has  been  issued  and  levied  cannot  set  up  a  counterclaim  for 
damages  sustained  by  reason  of  an  excessive  levy  under  the  writ.  £9- 
bensen  v.  Hover^  407. 

14.  Immatbbial  Ebbor. — ^Where  under  the  pleadings  the  only  issue 
to  be  tried  was  as  to  what  costs  were  properly  taxable  against  the  sure- 
ties on  a  recognizance,  they  will  not  be  heard  to  complain  that  the  judg- 
ment was  only  for  the  amount  of  such  costs  and  for  less  than  the 
amount  of  their  bond.    Ayres  v.  The  People^  117. 

15.  Sams. — Although  an  instruction  ought  not  to  have  been  given, 
yet,  when  it  appears  from  the  verdict  that  it  occasioned  no  injury,  it 
will  be  regarded  as  harmless  error.     McClellan  v.  Hurdle^  430. 

16.  Erbob,  when  cubed. — After  the  overruling  of  a  motion  for  a 
nonsuit,  the  error  is  obviated  by  evidence  of  the  party  in  his  own  be- 
half, which  supplies  the  defect  existing  in  that  of  the  plaintiff.  Wood- 
bury V.  Hinckley,  210. 

17.  Gabnishhent. — In  order  to  bind  the  creditor  whose  claim  is 
sought  to  be  appropriated  by  means  of  garnishee  proceedings,  it  is  es- 
sential that  there  be  service  of  process,  or  its  equivalent,  and  he  will 
not  be  bound  by  an  independent  submission  of  his  rights  by  his  debtor. 
Bice  V.  American  Nat.  Banky  81. 

18.  Same. — A  valid  conditional  judgment  is  a  condition  precedent  to 
the  issuance  of  a  ncire  Jacias  against  a  garnishee.    lb. 

19.  Same. — The  authority  to  institute  garnishee  proceedings  is  en- 
tirely statutory,  and,  unless  the  requirements  of  the  statute  are  com- 
plied with,  the  proceedings  cannot  be  sustained.     lb. 

20.  JoiNDEB  OF  Causes  of  Action. — Several  causes  of  action  which 
do  not  affect  the  parties  in  the  same  character  and  capacity  may  not  be 
united  in  the  same  complaint.    Faust  v.  Smith,  503. 

21.  Justice^ 8  Court. — The  provisions  of  the  statute  requiring  the 
summons  issued  by  a  justice  of  the  peace  to  specify  the  place,  day  and 
hour  at  which  the  party  summoned  must  appear  before  him,  are  man- 
datory and  must  be  strictly  pursued.    Bice  v.  American  Nat.  Bank,  81. 

22.  Pbocess. — Service  of  process  from  a  justice^ s  court  cannot,  under 
the  statute,  be  made  beyond  the  county,  and  the  acceptance  of  service 
which  shows  that  it  was  made  outside  of  the  county  thereby  shows  that 
it  was  made  where  the  process  had  no  legal  force.    lb. 

23.  SAMB.-^ervice  of  process,  requiring  an  appearance  before  a  jus- 
tice of  the  peace  at  an  impossible  date,  confei-s  no  juiisdiction  over  tlie 
person  served,  and  a  judgment  based  upon  such  service  is  void.    lb. 

24.  JuBiSDicTioN. — The  day  and  hour  fixed  in  the  summons  for  its 
return  is  the  time  when  the  justice^s  jurisdiction  of  the  action  attaches, 
and  not  when  he  issues  the  writ.    Jb. 

25.  Same. — Whenever  the  act  regulating  the  jurisdiction  of  justices 
of  the  peace  provides  the  remedies  when  a  litigant's  right  are  not 
respected  by  the  magistrate,  such  remedies  are  exclusive.  Wood  t, 
Lake,28i. 
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).  Same. — The  amount  indorsed  upon  the  summons  issued  by  the 
justice  of  the  peace  as  the  amount  of  the  plaintiflTs  claim  concludes  the 
plaintiff  as  to  the  amount  of  his  recovery,  unless  in  some  legal  and  rec- 
ognized manner  it  be  changed.    Meyer  v.  Hellandj  536. 

27.  Same. — It  is  erroneous  to  enter  judgment  in  a  case  on  appeal  from 
a  justice  of  the  peace  in  excess  of  the  amount  indorsed  upon  the  back 
of  the  summons.    lb. 

28.  Judgment  on  the  Pleadings. — ^Where  the  facts  constituting  a 
cause  of  action  are  specially  admitted  by  the  answer,  a  judgment  may 
be  entered  against  the  defendant  on  the  pleadings,  notwithstanding  the 
complaint  contains  an  allegation  of  nonpayment  and  the  answer  denies 
it    Esbensen  v.  Hover^  467. 

29.  JuBT. — Either  party  to  an  action  pending  in  the  county  court  of 
a  county  of  the  first  class  is  entitled  to  a  trial  by  jury  without  advanc- 
ing the  fees  therefor.     Woods  v.  Tanquary,  515. 

30.  Same. — ^Whei*e  the  facts  show  negligence  on  part  of  the  plaintiff 
contributing  to  the  accident,  the  case  may  be  withdrawn  from  the  jury. 
Mau  V.  Morse^  359. 

31.  Same. — Where  there  is  no  evidence  in  the  case  bringing  it  within 
the  statute  allowing  exemplary  damages,  it  is  error  to  submit  the  ques- 
tion to  the  jury.    Eiaenhart  v.  Ordean,  162. 

82.  Negligence. — The  question  of  negligence  is  a  mixed  one  of  law 
and  fact.  Where  the  facts  are  disputed  or  of  doubtful  character,  the 
question  must  be  submitted  to  the  juiy  under  instructions;  but  where 
there  is  no  controversy  as  to  the  facts,  and  from  these  it  clearly  appears 
what  course  a  person  of  ordinary  prudence  would  pursue  under  the  cir- 
cumstances, it  is  purely  one  of  law.    Mau  v.  Morse^  359. 

33.  Same. — If  the  complaint  on  its  face  shows  clearly,  defined  and 
palpable  negligence  on  the  part  of  the  person  injured  contributing  to 
the  injury,  no  cause  of  action  is  stated,  and  it  is  proper  to  demur.    lb. 

34.  CoNTBiBUTOBT  NEGLIGENCE. — The  qucstiou  of  negligence  is  a 
mixed  one  of  law  and  fact,  and  when  a  case  is  merely  one  of  negligence 
against  negligence,  if  from  the  entire  evidence  it  clearly  appears  Uiat 
the  injui'ed  party  acted  otherwise  than  as  a  man  of  ordinary  prudence, 
and  was  guilty  of  negligence  contributing  to  the  injury,  the  question 
becomes  one  of  law  and  may  be  determined  by  the  court  without  sub- 
mitting it  to  the  jury.    Dencer  etc.  Transit  Co.  v.  Dtoyer,  406. 

35.  Same. — Notwithstanding  a  plaintiff  may  have  been  guilty  of  con- 
tiibutory  negligence,  yet  if  tlie  defendant,  with  knowledge  of  his  exposed 
condition,  failed  to  exercise  reasonable  care  and  prudence  to  avoid  the 
consequences  of  his  negligence,  he  may  nevertheless  recover.    lb. 

36.  New  Trial. — Newly  discovered  evidence  going  only  to  impeach 
the  credit  or  character  of  a  witness,  is  not  a  sufficient  ground  for  a  new 
tiial.     Fiat  v.  Fist,  273. 

37.  Objections. — ^Where  the  guardian  hesitates  or  fails  in  the  per- 
formance of  his  duty,  the  coui*t  will  defend  the  minor^s  rights.    Appel- 
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late  courts  are  not  relieved  from  the  general  duty  laid  on  all  other 
tribunals  to  conserve  the  interests  of  minors  submitted  to  their  consid- 
eration.    Fetta  V.  Vandevier,  419. 

38.  Ordinances. — An  action  for  the  violation  of  a  city  ordinance  may 
be  commenced  by  ordinary  summons  without  any  form  of  pleading,  but 
where  a  warrant  issues  in  the  first  instance  for  the  arrest  of  the  offender 
it  must  be  upon  affidavit  charging  a  violation  of  the  ordinance.  Miller 
V.  City  of  Colo,  Springs^  300. 

89.  Same. — A  complaint  for  violation  of  city  ordinance  which  states 
the  number  of  the  section  and  title  of  ordinance  violated,  together  with 
the  date  of  its  passage,  is  sufficient  without  setting  forth  the  section  or 
ordinance  in  full,  or  the  substance  thereof.    lb. 

40.  Same. — The  specification  in  the  affidavit  of  the  pai-ticular  manner 
in  which  the  ordinance  was  violated  is  a  limitation  upon  a  general  charge 
of  violating  the  ordinance,  and  the  proofs  must  be  confined  to  the  spe- 
cific offense.    16. 

41.  Parties. — ^A  person  w^ith  whom  or  in  whose  name  a  contract  has 
been  made  for  the  benefit  of  another  may  maintain  an  action  thereon 
in  his  own  name.    Rockwell  v.  Holcomb^  1. 

42.  Saaib. — ^At  common  law  whenever  a  contract,  whether  written  or 
verbal,  was  made  with  two  or  more  persons,  their  legal  interest  was 
joint,  and  all  obligees,  covenantees  or  promisees,  if  living,  were  re- 
quired to  join  as  plaintiffs,  but  under  section  12  of  the  Code,  where 
parties  jointly  interested  refuse  to  join  as  plaintiffs,  they  may  under 
some  circumstances  be  made  defendants.     Godding  v,  Becker^  198. 

43.  Payment. — Where  the  facts  constituting  the  cause  of  action  for 
goods  sold  and  delivered  are  stated  in  the  complaint,  together  with  an 
allegation  of  nonpayment,  proof  of  payment  is  inadmissible  unless  it 
be  specially  pleaded.     A  denial  will  not  suffice.    Esbensen  v.  Hover,  467. 

44.  Pendency  of  another  Action. — When  two  actions  are  com- 
menced upon  the  same  cause,  the  remedy  of  the  defendant,  if  he  would 
avoid  the  vexation  of  two  suits  for  the  same  thing,  is  to  plead  the  pen- 
dency of  the  first  in  abatement  of  the  second.    Putnam  v.  Lyon,  144. 

45.  Presumption. — Where  a  defendant  neglected  to  go  upon  the 
stand  and  make  clear  by  his  own  denials  his  want  of  connection  with  a 
purchase,  the  court  is  entirely  warranted  in  concluding  even  from  slight 
testimony  the  existence  of  those  facts  which  would  render  him  liable 
for  the  price  of  that  of  which  he  had  received  the  benefit.  McDonald 
V,  MeLeody  344. 

46.  Statutory  Actions. — The  prosecution  must  show  in  an  action 
under  sec.  3957,  Mill's  Ann.  Stats.,  that  some  of  the  defendant's  em- 
ployees were  legally  liable  to  a  road  tax,  othei*wise  no  violation  of  the 
statute  is  established.     Pitkin  County  v.  Aspen  M,  A  S.  Co,,  223. 

47.  Same. — To  entitle  a  settler  upon  the  public  lands  of  the  United 
States  to  maintain  any  of  the  actions  mentioned  in  section  8  of  chap.  90, 
Gen.  Stats.,  he  is  required,  as  conditions  precedent,  to  have  his  claim 
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marked  oat  bo  that  the  boundaries  thereof  may  be  readily  traced  and 
the  extent  of  such  claim  easily  known,  and  to  be  in  actual  occupancy 
of  the  claim  or  to  have  made  improvements  thereon  to  the  value  of  one 
hundred  dollars.    Martin  v.  Pittman,  220. 

48.  Same. — A  statutory  action  cannot  be  maintained,  except  by  show- 
ing a  strict  compliance  with  the  requirements  of  the  statute.    lb. 

49.  Same. — Both  parties  having  regarded  and  treated  this  action  as 
one  arising  under  the  statute,  and  there  being  no  evidence  to  the  con- 
trary, it  is  considered  as  such  by  the  court    26. 

50.  Stipulation. — The  agreed  statement  upon  which  the  cause  was 
submitted  contained  a  copy  of  a  contract  which  lacked  sundry  indorse- 
ments on  the  original.  It  was  agreed  that  **  when  said  contract  is  ob- 
tained, any  and  all  indorsements,  writings,  figures,  etc.,  thereon,  shall 
be  copied  on  the  back  of  Exliibit  A  and  become  a  part  thereof.^'  When 
the  original  was  produced  there  appeared  on  its  face  the  words,  ^*  Can- 
celed by  substitution  of  deed  to  property,"  and  the  defendant  asked 
leave  to  so  change  what  purported  to  be  a  copy  as  to  make  it  conform 
to  the  original.  Held,  leave  should  have  been  granted.  Keatar  v.  Colo, 
Coal  ds  I.  i).  Co.,  188. 

51.  SuBPBiSE. — A  party  will  not  be  heard  to  claim  that  he  was  sur- 
prised by,  and  for  that  reason  unprepared  to  meet,  the  testimony  of  his 
adversary  as  to  facts  which  were  specially  pleaded.    FUt  v.  Fuit,  273. 

52.  Verdict. — It  is  discretionary  witli  the  jury  to  render  a  general 
or  special  verdict  in  an  action  for  the  recovery  of  money  only,  or  of 
specific  property.  In  such  cases  the  court  has  no  power  to  order  special 
findings.    Meyers  v.  Hart,  302. 

53.  Same. — A  verdict  which  is  so  clearly  against  an  overwhelming 
weight  of  testimony  that,  if  not  willfully  wrong,  it  could  have  resulted 
only  from  misapprehension  or  mistake  of  the  law,  should  be  set  aside. 
Laxorence  v.  Weir,  401. 

54.  Same. — Special  findings  in  a  verdict  control  general  findings,  and 
judgment  should  be  entered  in  conformity  with  the  facts  thus  estab- 
lished.    Rio  Grande  Southern  R.  R.  Co.  v.  Deasey,  196. 

55.  Waiveb  of  Erbob. — Taking  leave  to  amend  a  complaint  after  a 
demurrer  thereto  has  been  sustained,  is  a  waiver  of  the  right  to  assign 
error  upon  the  order  sustaining  the  demurrer.    Rockwell  v.  Holcomb,  1. 

56.  Waiver  of  Objections. — An  objection  on  the  ground  of  mis- 
joinder must  be  made  in  apt  time  in  the  trial  court.  It  will  not  be 
considered  if  made  on  appeal  for  the  first  time.    Moore  v.  Vickers,  443. 

57.  Same. — Objection  on  the  ground  of  misjoinder  of  cause  of  action 
roust  be  taken  advantage  of  by  demurrer  if  the  defect  be  apparent  on 
tJie  face  of  the  complaint,  and  by  answer,  if  not  so  apparent;  otherwise 
it  is  deemed  waived.    Keys  «.  Morrison,  441. 

58.  Witness. — A  creditor  of  an  estate  who  has  intervened  in  an  ac- 
tion by  the  administrator  against  the  heir,  and  who  is  interested  in  the 
buccess  of  the  latter,  has  a  right  to  object  to  testimony  by  the  plaintiff 
in  his  own  behalf.    Fetta  x>.  Vandemer,  419. 
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presumptions: 

1.  Evidence. — It  being  in  the  power  of  a  railroad  company  to  ascer- 
tain whether  or  not  it  had  received  goods  for  shipment,  it  is  presumed 
to  have  ascertained  that  fact,  and  its  failure  to  deny—except  by  way  of 
answer  to  the  complaint— that  the  goods  were  so  delivered,  is  evidence 
of  some  weight  that  it  had  received  them.  Union  Pac.  Ry»  Co.  v.  Hep- 
ner,  313. 

2.  Sake. — A  lot  of  goods  shipped  together  and  embraced  in  the  same 
way-bill,  part  of  which  were  delivered  to  consignee,  and  part  not,  raises 
the  presumption  that  the  entire  lot  was  received  by  the  company,    lb. 

3.  Payment. — A  presumption  of  payment  of  commercial  paper  never 
arises  from  lapse  of  time  unless  it  be  equivalent  to  tlie  period  prescrib- 
ed by  the  statute  of  limitations.    Jones  v.  Henshall,  448. 

4.  Reoulajsitt. — Error  will  not  be  presumed.  Unless  error  is  shown, 
the  presumption  is  in  favor  of  the  regularity  of  the  judgment  of  the 
court  below.    Reddicker  v.  Lavintky^  159. 

5.  Statements. — ^The  statements  contained  in  lettera  written  or  in- 
dorsements and  memoranda  made  upon  freight  or  expense  bill,  by  agents 
of  railroad  company,  in  the  course  of  search  for  goods  lost  in  transit, 
and  having  reference  to  the  search,  are  the  statements  of  tlie  company, 
and  it  is  bound  by  all  the  inferences  which  legitimately  result  there- 
from.    Union  Pac,  By,  Co,  u.  Ilepner^  313. 

PRINCIPAL  AND  AGENT:  See  AGENTS  AND  AGENCY. 
PRINCIPAL  AND  SURETY: 

Injunction  Bond. — An  action  lies  upon  an  undertaking  in  injunction 
against  the  principal  and  surety  or  sureties,  without  previous  adjudica- 
tion awarding  damages  against  the  principal.    Lynch  v,  Metcalfe  131. 
PROOF: 

1.  Fbaud. — An  action  for  damages,  as  for  deceit,  is  maintainable  up- 
on an  executed  conti-act.  In  order  to  prove  such  fraud  as  will  sustain 
the  action,  it  is  only  necessary  to  show  that  what  the  defendant  asserted 
was  false  within  his  own  knowledge,  and  occasioned  damage  to  the 
plaintiff.    Barker  o.  NicJiols,  25. 

2.  Quantum  of  Pboof. — The  rule  is  inflexible  that,  in  order  to  take 
the  case  out  of  the  statute  of  frauds,  it  is  essential  that  the  contract 
should  be  established  by  clear,  definite  and  conclusive  proofs.  Fetta 
V,  VandevieTy  419. 

PROCESS:  See  GARNISHMENT  and  JUSTICES  OF  THE  PEACE. 
PUBLIC  LANDS: 

1.  Actions — Conditions  precedent.— To  entitle  a  settler  upon  the 
public  lands  of  the  United  States  to  maintain  any  of  tlie  actions  men- 
tioned in  section  8  of  chap.  00,  Gen.  Stat,  he  is  required,  as  conditions 
precedent,  to  have  his  claim  marked  out  so  that  the  boundaries  thereof 
may  be  readily  traced  and  the  extent  of  such  claim  easily  known,  and 
to  be  in  actual  occupancy  of  the  claim  or  to  have  made  improvements 
thereon  to  the  value  of  one  hundred  dollars.    Martin  v,  Pittmant  220. 
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2.  MiHiNO  Law. — If  a  locator  of  a  mining  claim  permits  an  adjoining 
claimant  to  obtain  a  patent  for  that  portion  of  his  tenitory  which  in- 
cludes his  discovery  shaft,  and  he  is  without  another  which  gives  him  a 
superior  right  as  against  tlie  contesting  claimant,  he  loses  title  to  what- 
ever territory  is  embraced  within  the  limiU  of  his  claim.  MiUerv* 
Girardy  278. 

3.  TowK-siTE. — The  title  vested  in  the  county  judge  by  patent,  under 
§  2367  U.  S.  Rev.  Stats.,  is  only  in  ti'ust  for  tlie  occupants  of  the  land. 
Occupancy  of  some  sort  must  be  shown  as  a  condition  precedent  to  ob- 
tain a  conveyance.    MitchtU  v,  Arkell,  253. 

QUIETING  TITLE: 

1.  Pleading. — It  is  not  incumbent  upon  the  plaintiff  in  an  action  to 
quiet  title  to  set  forth  in  the  complaint  the  claim  or  estate  asserted  by 
the  defendant,  the  nature  of  the  claim,  or  the  facts  which  demonstrate 
its  invalidity.    Amterv,  Conlon,  185. 

2.  Same. — An  allegation  in  such  a  complaint  that  the  defendant  claims 
an  adverse  estate  or  interest  is  sufficient,  without  further  defining  it,  to 
put  him  to  a  disclaimer,  or  to  allegation  and  proof  of  the  estate  and  in- 
terest which  he  claims.    lb. 

RATIFICATION: 

Aqenct. — A  party  may  not  accept  what  has  been  done  for  him  by  one 
who  is  not  his  agent,  and  deny  the  power  of  the  individual  to  act  If 
he  adopts  the  acts  by  accepting  the  benefits  of  the  ti*ansaction,  he  will 
be  charged  with  a  responsibility  for  the  things  done.  yfarkeU  v.  Mat- 
tkew8,  49. 

REAL  ESTATE  AGENTS:  See  BROKERS. 
RECEIPTS: 

1.  Explanation  and  Impeachment. — A  receipt,  even  when  it  pur- 
ports to  be  in  full,  is  at  all  times  liable  to  explanation  and  impeach- 
ment.    U.  P.  D.  &  G.  Ry,  Co.  v.  McCarthy,  530. 

2.  Same. —  A  receipt  in  full  by  the  assignee  of  a  claim  for  collection 
is  not  conclusive  in  favor  of  the  party  to  whom  it  is  given,  nor  against 
the  assignor,  especially  when  the  amount  claimed  to  be  due  upon  tiie 
account,  exceeds  the  amount  paid.    Moore  v.  Vickera^  443. 
RECEIVERS: 

1.  Receives. — A  receiver  is  a  trustee  and  an  officer  of  the  court,  is 
charged  with  the  duty  of  managing  the  estate  intrusted  to  his  caro  with 
due  regard  to  the  rights  of  the  litigants,  and  in  such  manner  as,  ac- 
cording to  his  best  judgment,  to  preserve  what  has  been  committed  to 
his  care  and  bring  it  into  court.    Eskridge  v.  liuahworthy  562. 

2.  Same. — Ordinarily  a  receiver  would  have  no  right  to  carry  on  a 
mercantile  business  of  which  he  had  been  put  in  charge,  otherwise  than 
to  dispose  of  the  property  turned  over  to  him  for  the  best  price  possible, 
and  produce  the  funds  for  the  benefit  of  those  entitled  to  them.    lb. 
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8.  Same. — ^The  litigants  are  concluded  as  to  what  a  receiver  does  un- 
der an  order  entered  by  consent,  providing  his  acts  are  brought  within 
the  scope  of  the  order,  and  he  is  not  by  evidence  aliunde  shown  to  have 
been  guilty  of  misconduct.    lb. 

4.  Same. — Where  an  order  appointing  a  receiver  provided  that  he 
might  continue  the  business  of  a  certain  store  and  "  replenish  the  s|ock 
therein  from  the  moneys  received  until  said  stock  can  be  sold  at  a  good 
and  reasonable  price,  that  none  of  the  goods  should  be  sold  at  public 
auction,  but  be  disposed  of  in  the  course  of  trade,^^  ho  is  fully  author- 
ized to  carry  on  the  business  of  the  store,  and  buy  whatever  in  his  judg- 
ment, reasonably  and  prudently  exercised,  should  be  essential  to  the 
execution  of  the  terms  and  evident  purpose  of  the  order.  lb. 
RECOGNIZANCE: 

1.  SuBETiES  ON  RsGOONizANCE. — Sureties  on  a  recognizance,  who 
desire  to  avail  tliemselves  of  the  provisions  of  sec.  969,  Gen.  Stats.,  in 
order  to  escape  liability  for  the  full  amount  of  their  bond,  must  pay  the 
expenses  incurred  by  the  county  in  procuring  the  return  of  their  princi- 
pal from  another  state  upon  a  requisition.    Ayres  v.  The  People,  117. 

2.  Costs. — The  term  "  costs,*'  as  used  in  sec.  969,  Gen.  Stats,  includes 
whatever  the  law  officers  may  legitimately  pay  out,  or  have  a  right  to 
charge,  in  connection  with  the  return  of  the  criminal  for  trial.    lb. 

3.  EviDENCB. — Evidence  is  admissible  in  an  action  on  a  recognizance 
which  tends  to  show  the  circumstances  under  which  the  officer  went  to 
another  state  after  the  principal,  and  to  demonstrate  that  his  going  was 
not  the  result  of  a  contract  between  him  and  the  sureties,  but  an  execu- 
tion of  the  law  under  an  arrangement  with  the  governing  body  of  the 
county.    Jb, 

REDEMPTION: 

Void  Sale. — One  who  was  intended  to  be  made  trustee,  but  by  mis- 
take was  not  so  made,  takes  no  title  under  the  deed  of  trust  and  is  not 
invested  with  any  powers  as  trustee.  A  sale  by  him  is  void,  and  does 
not  preclude  the  trustor  of  his  right  to  redeem.  McMeel  v.  O^  Con- 
nor, 113. 
RESCISSION: 

1.  Whex  decbeed. — The  court  will  decree  deeds,  leases  or  contracts 
to  be  canceled,  when  enforcing  such  instruments  or  agreements  would 
be  inequitable  or  unjust.    Boyes  v.  Green  Mountain  F.  T.  A  I.  Co.,  295. 

2.  When  not  decbeed. — A  decree  of  rescission  will  not  be  entered, 
if  at  the  time  of  the  hearing  the  plaintiff  is  able  to  remedy  the  defect 
complained  of  and  make  the  title  which  he  undei*took  to  convey.  God- 
ding V.  Decker,  198. 

3.  DiscBRTioNAitr. — The  rescission  or  cancellation  of  contracts  or 
deed  and  specific  performance  are  not  matters  of  absolute  right,  but  mat- 
ters resting  in  the  sound  discretion  of  the  court.  Boy  en  v.  Green  Moun- 
tain K  T.  A  I.  Co.^  295. 

4.  Election. — Generally,  where  one  fails  to  perform  his  part  of  a 
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contract  or  disables  himself  from  performing  it,  the  other  party  may 
treat  the  contract  as  rescinded,  and  may  elect  either  to  sue  for  damages 
or  to  bring  suit  for  a  cancellation.    lb. 

5.  EviDBNCE. — When  a  rescission  of  a  prospecting  partnership  con- 
tract is  relied  upon,  the  circumstances  must  show  an  absolute  abandon- 
mept  of  the  contract  as  to  future  enterprises.  Proof  of  negotiations 
for  an  abandonment  is  insufficient  to  establish  a  rescission  of  the  agree- 
ment.    Abbott  V,  Smith,  264. 

0.  Restoration. — It  is  generally  held  that  a  party  may  not  rescind  a 
contract  without  returning  or  offering  to  return  the  fruits  of  the  agree- 
ment, and  restoring  so  far  as  he  may  the  other  to  his  possession.  God- 
ding V.  Decker,  198. 

7.  Title. — That  the  vendor  holds  only  a  final  receipt,  and  not  a  pat- 
ent for  the  land,  is  not  a  defect  of  which  the  purchaser  can  complain.  lb. 
RES  JUDICATA: 

1.  Judgment  Conclusive. — A  valid  judgment  by  a  court  of  compe- 
tent jurisdiction  between  the  same  parties  is  conclusive,  except  where 
by  review,  an  appeal,  or  rehearing  in  some  form,  is  allowed  and  regu- 
lated by  law.  No  man  is  to  be  twice  vexed  with  the  same  controversy. 
Gordon  v.  Johnson,  130. 

2.  Same. — It  is  no  objection  that  the  former  suit  embraced  more  sub- 
jects of  controversy,  or  more  matter  than  the  present;  if  the  entire  sub- 
ject of  the  present  controversy  was  embraced  in  it,  it  is  sufficient, — it  is 
res  judicata,     lb. 

3.  Decbee,  when  not  conclusive. — ^An  adjudication  of  the  rights 
of  an  appropriator  of  water  in  a  certain  water  district  cannot  conclude 
the  rights  of  individuals  who  were  not  parties  to  the  pi*oceeding.  Farm- 
er'«  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  255. 

4.  Dismissal. — A  voluntary  dismissal  of  an  intervention,  without  any 
agreement  of  the  parties  or  other  circumstances  tending  to  show  that 
such  dismissal  was  intended  as  a  final  disposition  of  the  dispute  between 
the  parties,  is  not  a  bar  to  another  action  by  the  intervener.  Martin  v, 
McCarthy,  37. 

5.  Same. — A  decree,  dismissing  a  bill  in  equity  after  hearing,  is  a  bar 
to  a  subsequent  bill  between  the  same  parties  for  the  same  subject- 
matter,  unless  it  appears  by  the  record  that  the  dismissal  was  without 
prejudice,  or  otherwise  not  upon  the  merits.     Gordon  v.  Johnson,  139. 

6.  Nonsuit. — A  voluntary  nonsuit  taken  by  the  plaintiff  at  any  time 
before  trial  does  not  estop  him  to  bring  a  new  action.  Martin  v.  M*-- 
Carthy,  37. 

RIGHT  OF  WAY: 

1.  Grant  of  Right  of  Way. — Sec.  2477,  U.  S.  Rev.  St.,  grants  the 
right  of  way  for  the  construction  of  highways  over  public  lands  not  re- 
served to  public  uses.    Estes  Park  Tollroad  Co.  v.  Edwards,  74. 

2.  Grant,  how  accepted. — The  construction  of  a  highway  over  pub- 
lic lands  is  an  acceptance  of  the  grant,  and  is  all  that  is  necessary  to  pass 
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the  government  title  to  the  right  of  way,  subject  to  defeasance  in  case 
of  abandonment.    lb. 

3.  Pboperty. — After  the  grant  takes  effect,  the  way  so  appropriated 
ceases  to  be  a  portion  of  the  public  domain,  and  becomes  the  property 
of  the  road  company.    lb. 

4.  Taxation. — The  roadbed  and  right  of  way  of  a  toUroad  company 
is  property  and  subject  to  taxation.    lb. 

SALES:  See  STATUTE  OF  FRAUDS. 
SERVICE  OF  PROCESS: 

1.  CoNSTBucTiVB  Sekvice. — A  decree  of  divorce  based  upon  con- 
structive service  is  void  unless  the  record  shows  a  strict  compliance 
with  all  the  statutory  requirements.    Roberts  v.  BobertSy  0. 

2.  Mailing  Copt  of  Summons. — The  record  must  show  a  compli- 
ance with  the  statute  respecting  the  mailing  of  a  copy  of  the  summons 
to  the  defendant  to  justify  the  entry  of  a  judgment.    lb. 

3.  Practice. — ^Parol  proof  that  the  defendant  has  actual  knowledge 
of  the  pendency  of  the  action  will  not  be  considered  on  the  hearing  of 
his  motion  to  set  aside  the  judgment,  because  of  the  failure  to  mail  him 
a  copy  of  the  summons,  as  required  by  law.    lb. 

SHERIFF: 

Duty. — ^A  sheriff  to  whom  a  prisoner  has  been  committed  from  an- 
other county  in  which  there  is  no  jail,  is  under  imperative  obligation 
to  receive  him.    Montezuma  County  v.  San  Miguel  County,  137. 
SPECIFIC  PERFORMANCE: 

Defense. — The  fact  that  a  contract  depends  upon  a  condition  prece- 
dent which  has  not  been  periormed,  is  always  a  complete  defense  to  a 
suit  for  its  enforcement.    Boyes  v.  Qreen  Mountain  F.  T.  A  I.  Co.,  205. 
STATE  TREASURER: 

Powers  and  Duties. — The  state  treasurer  is  clothed  with  the  right 
and  it  is  his  duty  to  investigate  the  legality  of  every  warrant  before  pay- 
ment.    Carlile  v.  Hurd,  11. 
STATE  VETERINARY  SURGEON: 

1.  Executiye. — By  the  amendatory  act  of  April  1,  1801,  the  power  to 
appoint  the  state  veterinary  surgeon  is  vested  in  the  governor,  subject 
to  the  approval  of  the  senate.    Lamb  v.  The  People,  106. 

2.  State  Veterinary  Sanitary  Board. — The  state  veterinary  sani- 
tary board  has  no  authority  to  pass  upon  the  qualifications  of  the  state 
veterinary  surgeon,  and  no  power  to  remove  him  from  office.    lb. 
STATUTORY  CONSTRUCTION: 

1.  Statutory  Action. — To  entitle  a  settler  upon  the  public  lands  of 
the  United  States  to  maintain  any  of  the  actions  mentioned  in  section  8 
of  chap.  00,  Genl.  Stats.,  he  is  required,  aa  conditions  precedent,  to  have 
his  claim  marked  out  so  that  the  boundaries  thereof  may  be  readily 
traced  and  the  extent  of  such  claim  easily  known,  and  to  be  in  the  actual 
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occupancy  of  the  claim  or  to  have  made  improvements  thereon  to  the 
value  of  one  hundred  dollars.    Martin  v.  Pittmant  220. 

2.  Appeals. — The  statute  [MlIPs  Ann.  Stats.,  sec.  4444],  providing  that 
a  municipal  corporation  may  take  an  appeal  and  have  a  writ  of  error 
made  a  tupersedeaa  without  bond,  has  no  reference  to  am  appeal  from  the 
county  to  the  district  court    Pueblo  o.  Jackson,  522. 

3.  Commercial  Paper. — ^In  order  to  bring  a  claim  within  the  provi- 
sions of  sec.  103,  Gkn.  Stats.,  it  must  appear  that  it  is  an  instrument  in 
writing  acknowledging  an  indebtedness  and  promising  payment,  which 
may  be  made  either  in  money  or  personal  property.  Beddicker  v.  La- 
vtnsky,  159. 

4.  DrrcHES. — The  provisions  of  section  1716,  Gen.  Stats.,  that  no  tract 
of  improved  or  occupied  land  shall,  without  the  written  consent  of  the 
owner,  be  subjected  to  the  burden  of  two  or  more  irrigating  ditches, 
when,  etc.,  are  for  the  benefit  of  the  landowner,  and  cannot  be  invoked 
by  rival  ditch  companies.  San  Luis  L.  C.  A  I.  Co.  v.  Kenilworth  C 
Co.,  244. 

5.  ExEOUTiYE. — By  the  amendatory  act  of  April  1,  1891,  the  power  to 
appoint  this  state  veterinary  surgeon  is  vested  in  the  governor,  subject 
to  the  approval  of  the  senate.    Lamb  v.  The  People,  lOd. 

6.  Mechanic's  Lien. — Lien  statutes  being  in  derogation  of  the  com- 
mon law  are  to  be  strictly  construed.  Arkansas  River  L.  &  R.&  C,  Co. 
9.  Flinn,  381. 

7.  Same. — ^A  party  who  claims  a  mechanic's  lien  is  required  to  file 
his  notice  in  the  county  where  the  property  is  situate,  and,  where  it 
extends  into  or  through  several  counties,  the  notice  must  be  filed  in 
each  county.    lb. 

8.  Same. — To  entitle  a  plaintiff  to  maintain  a  suit  to  foreclose  a  me- 
chanic's lien  he  must,  in  his  complaint,  allege  everything  essential  to 
the  existence  and  establishment  of  his  claim,  and  by  allegations — ^both 
specific  and  general — ^bring  himself  literally  within  the  terms  of  the 
statute.    lb. 

9.  Same. — ^While  the  statute  giving  liens  to  mechanics  and  others 
should  be  liberally  construed  in  favor  of  those  entitled  to  invoke  it,  such 
facts  should  be  stated  in  the  complaint  as  show  a  full  compliance  with 
its  provisions  and  that  the  plaintiff  has  a  claim  that  he  has  a  legal  right 
to  enforce.    Hanna  v.  Colo.  Savings  Bank,  28. 

10.  New  Power. — When  a  statute  gives  a  new  power  and  at  the  same 
time  provides  the  means  of  executing  it,  the  power  can  be  executed  in 
no  other  way.     Prowers  County  c.  Pueblo  &  A.  V.  B.  B.  Co.,  398. 

11.  Pauper. — The  intention  of  the  legislature  in  enacting  sec.  2537, 
Gen.  Stat.,  was  to  punish  any  person  who,  knowingly  and  intentionally, 
caused  a  pauper  to  be  taken  from  the  county  where  domiciled  and  trans- 
poited  to  another,  with  the  knowledge  and  intention  of  relieving  the 
county  of  domicile  from  a  charge  of  suppoi-t,  and  making  the  person  a 
charge  upon  the  other  county.     Pitkin  County  v.  Law,  328. 
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12.  Samx. — ^In  order  to  warrant  conviction  under  this  statute  it  must 
appear  beyond  controversy  that  the  person  was  a  pauper  within  the 
legal  definition  of  the  word,  had  legal  domicile  in  the  county  from  which 
the  removal  was  made,  and  not  in  the  county  to  which  he  was  taken  or 
sent,  and  a  knowledge  of  the  facts  by  the  person  charged  from  which 
the  intention,  if  not  expressed,  could  legally  be  implied.    lb, 

13.  Penal  Statutes. — A  penal  statute  must  be  strictly  construed.  lb, 

14.  RECOGinzANCE. — Sureties  on  a  recognizance,  who  desire  to  avail 
themselves  of  the  provisions  of  sec.  969,  Gen.  Stats.,  in  order  to  escape 
liability  for  the  full  amount  of  their  bond,  must  pay  the  expenses  in- 
curred by  the  county  in  procuring  the  return  of  their  principal  from 
another  state  upon  a  requisition.    Ayrea  v.  The  People,  117. 

15.  Same. — The  term  ^^costs,^*  as  used  in  sec.  969,  Gen.  Stats.,  in- 
cludes whatever  the  law  officers  may  ligitimately  pay  out,  or  have  a 
right  to  charge,  in  connection  with  the  return  of  the  criminal  for  trial. 
lb, 

16.  SuPEBiNTENDBiTT  OF  Insubance. — The  Statute  which  invests  the 
superintendent  of  insurance  with  authority  to  examine  and  proceed 
against  insurance  companies  has  no  extra  territorial  force.  Carlile  v. 
nurd,  11. 

17.  Taxation. — The  power  to  levy  a  special  tax  in  a  school  district 
of  the  third  class  is  by  statute  vested  in  the  electors  thereof,  and  can- 
not be  exercised  by  the  board  of  directors.  Provsers  County  v.  Pueblo 
4b  A,  V,  B,  B,  Co,,  398. 

18.  Same. — The  words  "who  maybe*'  occurring  in  a  statute,  pro- 
viding that  all  persons,  etc.,  shall,  on  application  of  the  road  overseer, 
furnish  the  names  of  the  persons  in  their  employment,  "who  are  or 
may  be  liable  to  the  payment  of  a  road  tax,"  etc.,  can  only  be  construed 
as  meaning  in  the  future,  and  impose  an  impossibility.  Pitkin  County 
V,  Aspen  M.  &  8,  Co.,  223. 

STATUTE  OF  FRAUDS: 

1.  Chattel  Mortqage. — ^The  giving  and  recording  of  a  chattel  mort- 
gage by  the  vendee  of  chattels  to  whom  possession  thereof  was  not 
given,  docs  not  take  the  sale  out  of  the  operation  of  the  statute.  An- 
ders V.  Barton,  324. 

2.  Cbeditobs. — By  the  statute  the  term  "creditors"  includes  all  per- 
sons who  are  creditors  of  the  vendor  or  assignor  at  any  time  whilst  the 
goods  and  chattels  sold  remain  in  his  possession  or  control.  Bizer  v, 
McCarthy,  348. 

3.  Pleading. — The  statute  of  frauds,  if  relied  upon  in  defense,  must 
be  specially  pleaded.     Benjamin  v,  Mattler,  227. 

4.  Sales  of  Chattels. — Every  sale  made  by  a  vendor  of  chattels  in 
his  possession,  or  imder  his  control,  unless  the  same  be  accompanied 
by  an  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  is  conclusively  presumed  to  be 
fraudulent  and  void.     Springer  v.  Kreeger,  487. 
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5.  Same. — The  vendee  must  take  actual  poBseesioii,  and  the  posses- 
sion must  be  open,  notorious  and  unequiyocal,  so  as  to  apprise  the 
community,  or  those  accustomed  to  deal  with  the  party,  that  the  goods 
have  changed  hands  and  that  the  title  has  passed.    lb. 

6.  Sajce. — When  the  subject  of  the  sale  does  not  reasonably  admit  of 
an  actual  delivery,  it  is  sufficient  if  the  vendee  assume  actual  control 
and  dominion  of  the  property  so  as  to  reasonably  indicate  to  all  con- 
cerned the  change  of  ownership.    lb. 

7.  Samb. — A  sale  of  chattels,  not  followed  by  an  actual  and  continued 
change  of  possession,  is  void  as  against  the  creditors  of  the  vendor. 
Anders  v.  Barton,  324. 

8.  Same. — A  sale  of  chattels,  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued  change  of  possession,  is 
fraudulent  and  void,  aa  against  creditors  of  the  vendor.  Rizer  v.  Mc- 
Carthy, 348. 

9.  Same. — It  is  entirely  immaterial  how  many  subsequent  sales  were 
made  or  in  what  manner,  so  long  as  the  possession  of  the  original  vend- 
or remained  undisturbed.  All  such  sales  are  void  as  to  his  credit- 
ors,   lb. 

10.  Same. — A  sale  of  chattels  unaccompanied  by  an  immediate  deliv- 
ery,  and  an  actual,  open  and  unequivocal  change  of  possession,  exclu* 
sive  of  the  vendor,  is  void  as  against  creditors.  Donovan  v.  Gathe,  151. 
STOPPAGE  IN  TRANSITU : 

1.  Stoppage  ik  Tbaxsitu.— A  vendor  of  goods  sold  on  credit  has  a 
right  to  stop  the  same  and  resume  possession  thereof  while  they  are  in 
intermediate  hands,  in  case  the  vendee  becomes  insolvent  before  ac- 
quiring actual  possession  thereof.     Weber  v.  Baesnler,  459. 

2.  Same. — Goods  are  regarded  as  being  in  transit  until  they  have 
passed  out  of  the  possession  of  every  intermediate  agency;  and  until 
the  transit  has  been  determined  by  an  actual  delivery  to  the  vendee  or 
consignee  the  right  of  the  vendor  to  reclaim  the  goods  is  unimpaired 
by  any  seizure  thereof  at  the  suit  of  creditors  of  the  vendee.    16. 

3.  Same. — A  delivery  of  the  goods  to  an  agent,  whether  of  tlie  vendor 
or  vendee,  who  holds  them  merely  for  the  purpose  of  transmission  to 
tlie  vendee,  is  not  a  final  delivery  such  as  determines  the  right  of  stop- 
page.   Jb. 

4.  Same. — A  delivery  of  the  goods  by  an  intermediate  agent  to  a 
stranger,  as  to  a  sheriff  holding  a  writ  of  attachment  against  the  vendee, 
does  not  determine  the  right  of  stoppage.    lb. 

STREETS;  See  MUNICIPAL  CORPORATIONS. 
SUPERINTENDENT  OF  INSURANCE. 

1.  Powers  of. — The  statute  which  invests  the  superintendent  of  in- 
surance with  authority  to  examine  and  proceed  against  insurance  com- 
panies has  no  extraterritorial  force.     Carlilev,  Hurd,  11. 

2.  Same. — The  superintendent  of  insurance,  having  no  power  to  act 
outside  of  the  state,  has  no  power  to  disburse  the  public  money  while 


Index.  629 

visiting  other  states, — ^regardless  of  the  purpose  for  which  he  went. 
Such  expenditures  do  not  constitute  legitimate  claims  against  the 
state.    16. 

TAXES  AND  TAXATION: 

1.  Right  of  Wat  subject  to.— The  roadbed  and  right  of  way  of  a 
tollroad  company  is  property  and  subject  to  taxation.  Estes  Park  Toll- 
road  Co.  o.  Edwards,  74. 

2.  School  Taxes. — ^The  power  to  levy  a  special  tax  in  a  school  dis- 
trict of  the  third  class  is  by  statute  vested  in  the  electors  thereof,  and 
cannot  be  exercised  by  the  board  of  directors.  Prowers  County  v.  Pue- 
blo A  A.  Y,  R.  B.  Co.,  398. 

3.  Taxes,  as  between  Gbantor  and  Orantee. — The  statute  pro- 
vides that  as  to  all  lands  conveyed  between  the  first  day  of  January 
and  the  first  day  of  May,  the  grantee  must,  in  the  absence  of  expretn 
agreement,  pay  the  taxes  which  stand  assessed  against  the  property. 
A  payment  of  such  taxes  by  the  grantor,  under  such  circumstances, 
gives  no  right  of  action  against  tlie  grantee.  Keatar  v.  Colo,  Coal  A 
Iron  D.  Co.  188. 

TOWN  SITES: 

TiTLB.-^The  title  vested  in  the  county  judge  by  patent  under  {  2387 
U.  S.  Rev.  Stats,  is  only  in  trust  for  the  occupants  of  the  land.    Occu- 
pancy of  some  sort  must  be  shown  as  a  condition  precedent  to  obtain  a 
conveyance.    Mitchell  v.  Arkell,  253. 
TRUSTS  AND  TRUSTEES: 

Void  Saxe — Redemption. — One  who  was  intended  to  be  made  trus- 
tee, but  by  mistake  was  not  so  made,  takes  no  title  under  the  deed  of 
trust  and  is  not  invested  with  any  powers  as  trustee.  A  sale  by  him  is 
void,  and  does  not  pi-eclude  the  trustor  of  his  right  to  redeem.  McMeel 
V.  O'Connor,  113. 

UNDERTAKING:  See  INJUNCTION  BOND. 

VENDOR  AND  PURCHASER: 

1.  Executory  Agbeement. — The  vendee  under  an  executory  agree- 
ment to  purchase  real  estate  has  a  right  to  insist  upon  a  marketable 
title— one  without  defects  of  which  he  could  lawfully  complain.  Godr 
ding  v.  Decker,  198. 

2.  Sa3C£. — That  the  vendor  holds  only  a  final  receipt,  and  not  a  pati- 
ent, for  the  land  is  not  a  defect  of  which  the  purchaser  can  complain.    16. 

3.  Rescission.— A  decree  of  rescission  will  not  be  entered,  if  at  the 
time  of  the  hearing  the  plaintiff  is  able  to  remedy  the  defect  complained 
of  and  make  the  title  wliicb  he  undertook  to  convey.    lb. 

4.  Same. — It  is  generally  held  that  a  party  may  not  rescind  a  contract 
without  returning  or  offering  to  return  the  fruits  of  the  agreement,  and 
restoring  so  far  as  he  may  tlie  other  to  his  possession.    lb. 
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5.  Subsequent  Pubchasbbs. — Purchasers  with  notioe  of  Ineam- 
brance  are  in  no  sense  innocent,  and,  if  they  desire  to  exempt  the  prop- 
erty from  the  obligation  of  the  incumbrance  by  proof  that  the  paper  it 
was  executed  to  secure  has  been  liquidated,  the  burden  is  upon  them  to 
show  it.     Smith  v.  Stark^  4o3. 

6.  Taxes,  as  between  Gbantob  and  Gbanteb. — The  statute  pro- 
vides that  as  to  all  lands  conveyed  between  the  first  day  of  January  and 
the  first  day  of  Hay,  the  grantee  must,  in  the  absence  of  express  agree- 
ment, pay  the  taxes  which  stand  assessed  against  the  property.  A 
payment  of  such  taxes  by  the  grantor,  under  such  circumstances,  gives 
no  right  of  action  against  the  grantee.  Keator  r.  Colo.  Coal  A  Iron  D. 
Co.,  188. 

VENUE: 

1.  Venue. — An  action  is  properly  commenced  in  the  county  where 
the  cause  of  action  accrued.  Montezuma  County  v.  San  Miguel  County^ 
137. 

2.  Same. — An  action  to  recover  on  a  money  demand  growing  out  of 
a  conti'act  between  the  parties  shall  be  tiied  in  the  county  in  which  the 
defendants  or  any  of  them  shall  reside  at  the  commencement  of  the 
action,  or  in  the  county  where  tlie  plaintiff  resides  when  service  is  made 
on  the  defendant  in  such  county,  subject  to  the  power  of  the  court,  up- 
on good  cause  shown,  to  change  the  place  of  triaL  Pearae  «.  Borde^ 
leau,  351. 

3.  Same. — In  such  an  action,  service  upon  the  defendant  in  a  county 
other  than  that  in  which  the  action  was  commenced,  does  not  give  the 
court  jurisdiction  without  the  acquiescence  of  the  defendant.  Where 
an  application,  sufficient  in  form  and  uncontradicted,  is  made  for  a 
change  of  place  of  trial,  the  court  has  jurisdiction  of  the  cause  only  for 
the  purpose  of  ordering  its  removal  to  the  proper  county.  Ih. 
VERDICTS: 

Special  Vebdict. — It  is  discretionary  with  the  jury  to  render  a  gen- 
eral or  special  verdict  in  an  action  for  the  recovery  of  money  only,  or  of 
specific  property.  In  such  cases  the  court  has  no  power  to  order  spe- 
cial findings.    Meyers  v.  Hart,  392. 

WARRANTY: 

1.  Covenants. — A  covenant  against  incumbrances  is  one  in  pnMenti^ 
and  is  broken  at  the  time  of  the  execution  of  the  deed,  if  there  be  an 
outstanding  valid  lien  which  the  gi*antee  is  compelled  to  discharge. 
Fisk  V.  Cathcart,  374. 

2.  Same. — When  an  estate  is  conveyed  subject  to  an  incumbrance,  the 
grantee  takes  an  estate  which  draws  to  itself  the  right  to  enforce  all 
covenants  contained  in  the  deed  whereby  it  was  transferred,  or  any 
other  covenants  contained  in  antecedent  conveyances  which  run  with 
the  land.    lb, 

3.  Same. — Where  a  conveyance  is  made  subject  to  an  incumbrance 
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but  contains,  with  this  exception,  general  covenants  against  incum- 
brances, and  the  estate  passed  is  subsequently  extinguished  by  proceed- 
ings under  the  excepted  incumbrance,  a  remote  gi*antee  cannot,  after 
extinguishment  of  his  estate,  maintain  an  action  upon  a  breach  of  the 
covenant  against  incumbrances,  notwithstanding  he  was  compelled  to 
expend  money  to  remove  a  lien  upon  the  premises  while  he  held 
them.    lb, 

4.  Implded  WABBA17TT. — ^In  the  sale  of  a  chattel  there  is  an  implied 
warranty  of  the  legal  ownerahip  of  the  vendor.  A  breach  of  such 
warranty  constitutes  a  cause  of  action,  but  not  until  the  vendee  shall 
have  been  deprived  of  the  chattel  or  shall  have  reimbursed  his  own  ven- 
dee.    Myers  v.  Bowen,  537. 

5.  Same. — Ko  intermediate  covenantee  can  sue  his  covenantor  until 
he  himself  shall  have  been  compelled  to  pay  damages  upon  his  own 
warranty.    Ih. 

WAIVER: 

1.  Waivbb  of  Objections. — Objection  on  the  ground  of  misjoinder 
of  causes  of  action  must  be  taken  advantage  of  by  demurrer,  if  the  de- 
fect be  apparent  on  the  face  of  the  complaint,  and  by  answer,  if  not  so 
apparent;  otherwise  it  is  deemed  waived.    Keps  v,  Morrison,  441. 

2.  Same. — ^An  objection  on  the  ground  of  misjoinder  must  be  made 
in  apt  time  in  the  trial  court.  It  will  not  be  considered  if  made  on 
appeal  for  the  first  time.    Moore  v.  Vickers^  443. 

3.  Sajie,  Noke  by  Infaih'. — ^In  a  suit  where  a  minor  is  concerned, 
nothing  can  be  admitted  against  his  interest.  His  representative  should 
insist  that  no  step  be  talcen  which  shall  be  in  any  manner  legitimately 
the  subject  of  objection.    Fetta  v.  Vandevier,  419. 

WATER  RIGHTS: 

1.  Abakdonmeih'. — Upon  abandonment  of  the  construction  of  a  pro- 
posed canal  without  intention  of  resuming,  all  incipient  rights  lapse 
and  revert  to  the  public,  and  are  not  thereafter  capable  of  being  sold  or 
transfeiTed.     Colorado  Land  &  Water  Co.  v.  Bocky  Ford  etc.  Co.,  545. 

2.  Appbopbiation. — To  constitute  a  legal  appropriation  the  water 
must  be  applied  within  a  reasonable  time  to  some  beneficial  use;  that 
is,  the  diversion  ripens  into  a  valid  appropriation  only  when  tlie  water 
is  utilized  by  the  consumer.    lb. 

3.  Same. — The  true  test  of  the  appropriation  of  water  is  the  success- 
ful application  thereof  to  the  beneficial  use  designed.  Cash  v.  Thorn- 
ton, 475. 

4.  Same. — Section  6,  art.  16  of  the  Constitution,  which  provides  that 
**  priority  of  appropriation  shall  give  the  better  right,  as  between  those 
using  the  water  for  the  same  purposes,^'  applies  to  the  respective  rights 
of  different  parties,  claiming  the  same  interest  adversely.  Bloom  v. 
West,  212. 

5.  Appubteitakces,  abb  not. — ^Water  rights  are  not  appurtenances. 
lb. 
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■  6.  Cakal  Companirs — Succession. — ^A  canal  company  may,  while 
prosecuting  its  work  of  construction  with  proper  diligence,  sell  and 
dispose  of  such  rights  as  it  may  have,  and  the  grantee  may  become  a 
legal  successor,  but  in  order  to  become  such  it  must  succeed  to  the 
charter  rights  of  the  grantor,  prosecute  the  enterprise  imder  the  same 
franchise  and  in  accordance  with  the  statement  and  certificate  of  its 
Incorporation.     Colorado  Land  db  Water  Co,  v.  Rocky  Ford  etc.  Co,,  545. 

7.  Damaobs. — A  judgment  for  damages  for  the  diversion  of  water 
can  only  be  based  upon  the  ownership  or  right  of  property  in  the  wajter, 
and  the  wrongful  invasion  of  that  right.     Cash  v.  Thornton^  475. 

8.  Ditches. — While  as  a  fact  there  may  be  but  one  ditch,  yet  there 
may  be  two  distinct  legal  entities  therein  which  have  never  merged  or 
become  identical.    Patterson  v.  Brown  etc.  Ditch  Co,^  511. 

9.  Sams. — Where  a  ditch  is  enlarged  and  extended  by  a  new  and  dif- 
ferent set  of  proprietors,  the  duty  of  keeping  in  repair  the  headgate 
and  ditch  to  its  original  terminus  is  upon  both  sets  of  owners — the  ex- 
pense to  be  adjusted  upon  an  equitable  basis;  but  beyond  this  the  first 
set  of  owners  have  no  interest  and  no  duty.    lb, 

10.  EviBENCS. — ^As  water  rights  are  not  appurtenances,  proof  of  title 
to  the  land  on  which  they  have  been  used  is  not  required  in  an  action 
between  the  purchasers  thereof  to  determine  their  respective  rights; 
the  extent  of  the  laud  irrigated  can  only  be  regarded  as  data  upon  which 
an  equitable  division  of  the  water  may  be  based.    Bloom  v,  West^  212. 

1.  Pebcolatino  Waters. — It  is  an  invasion  of  the  rights  of  a  prior 
appropriator  to  divert  water  from  a  stream — surface  or  subterranean — 
by  means  of  dams,  wells  or  pumps,  whereby  the  flow  of  water  is  dimin- 
ished, notwithstanding  such  diversion  is  by  the  owner  of  land  through 
which  such  water  flows  or  percolates,  and  upon  his  own  premises. 
McClellan  v.  Hurdle,  430. 

12.  Pi.EADiN<i. — A  complaint  by  a  ditch  company  for  itself  and  on 
behalf  of  its  stockholders  and  the  users  of  water  from  its  ditch,  in  an 
action  to  restrain  the  wrongful  diversion  of  water,  should  state  the 
names  of  the  users  of  water,  the  date  of  their  appropriations,  the  amount 
of  land  for  which  the  water  is  needed,  and  all  facts  necessary  to  show 
valid  prior  appropriations  which  have  not  been  waived  or  abandoned. 
Farmers  Independent  Ditch  Co,  v.  Agricultural  Ditch  Co.  255. 

13.  Pboperty. — The  right  to  the  use  of  water  for  irrigating  purposes 
is  a  right  of  property,  the  subject  of  ownership  like  any  other  property 
Cash  V.  Thornton^  475. 

14.  Relation. — Although  the  appropriation  is  not  deemed  complete 
until  the  actual  diversion  or  use  of  the  water,  still  if  such  work  be 
prosecuted  witli  reasonable  diligence  the  right  relates  to  the  time  when 
the  first  step  was  taken  to  secure  it.  What  is  reasonable  diligence  is  a 
question  of  fact  depending  upon  the  circumstances  of  each  particular 
case.     Colo.  Land  &  Water  Co.  v.  Bocky  Ford  etc.  Co.,  545. 

15.  Right  of  Appkopbiators. — ^Prior  appropriators  of  water  are  en- 
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titled  to  have  the  same  flow  unimpaired  in  quantity  and  without  per- 
manent or  unreasonable  deterioration  in  quality.     Cushmanv.  Highland 
Bitch  Co.,  437. 
WITNESSES: 

1.  CoMPKTENCY. — The  competency  of  a  witness  is  not  affected  by  the 
character  of  the  testimony  he  may  give.    Jones  v,  JSenshall,  448. 

2.  Same. — ^In  general,  a  party  is  absolutely  incompetent  to  give  evi- 
dence when  he  brings  an  action  against  an  administrator  or  defends  a 
suit  brought  by  one.    lb. 

3.  Samb. — Generally,  a  pai'ty  to  an  action  is  incompetent  to  testify 
on  his  own  motion,  or  in  his  own  behalf,  when  any  person  appeal's  and 
defends  as  heir.    Fetta  v.  Vandevier,  419. 

4.  CoMPKNSATioN-^ExpSBTS. — A  physician  who  attends  as  a  witness 
in  obedience  to  a  subpoBua  may  be  compelled  to  express  his  opinions 
on  hypothetical  questions,  or  on  general  medical  and  toxicological  sub- 
jects, as  an  ordinary  witness  is  compelled  to  testify  on  questions  of  fact 
within  his  knowledge,  and  for  the  same  statutory  fees.  Larimer  County 
V.  Lee,  177. 

5.  Same. — An  expert  cannot  be  compelled  to  do  a  particular  thing,  as 
to  analyze  the  contents  of  a  stomach,  or  perform  a  post  mortem  opera- 
tion, by  the  ordinary  process  of  subpoena,  nor  for  an  ordinary  witness 
fee.    lb. 

6.  Same. — The  district  court  has  no  inherent  or  other  power  to  al- 
low compensation  in  excess  of  statutory  fees  to  experts  to  be  called  as 
witnesses  in  a  criminal  case.  Such  an  order  is  not  binding  upon  the 
county  chargeable  with  the  costs.    16. 
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